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ARGUMENT
[¶1]

This is a case of first impression, as this State has yet to extend a physician’s duty of care

to foreseeable third parties. Injured Parties ask this Court to join a plurality of jurisdictions in
recognizing the existence of such a duty under limited circumstances. Injured Parties also ask this
Court to recognize North Dakota law does not prohibit the assignment of malpractice claims
involving a financial injury and apply the long-standing rule allowing assignment of a chose in
action. Finally, Injured Parties ask this Court apply the plain language of N.D.C.C. § 28-01-46 as
the standard for expert opinion in a medical negligence case. In so doing, Injured Parties ask this
Court find the trial court erred in dismissing the Complaint by concluding: (1) third-party liability
cannot attach to Dakota Eye Institute; (2) Lima’s medical malpractice claim cannot be assigned;
and (3) Injured Parties’ expert affidavit was deficient under N.D.C.C. § 28-01-46 and Injured
Parties are not exempt from the requirement to submit an expert affidavit under the “obvious
occurrence” exception to N.D.C.C. § 28-01-46.
I.

Dakota Eye Institute fails to refute Injured Parties’ assertion that third-party liability
can attach to Dakota Eye Institute.

[¶2]

Injured Parties1 submit third-party liability can attach to Dakota Eye Institute. Injured

Parties support their assertion by citing a growing number of jurisdictions which recognize a
physician’s duty of care to foreseeable third parties. Injured Parties argue the objective minimum
vision requirements contained in the North Dakota Administrative Code are sufficient to impose a
duty to third parties. See N.D.A.C. ch. 37-08-01, see also Brief of Appellants, ¶ 28. Dakota Eye
Institute fails to acknowledge the plurality of jurisdictions recognizing third-party liability and
disregards Injured Parties’ argument of an objective standard to impose liability in this case.

1

“Injured Parties” collectively refers to all Plaintiffs-Appellants.
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Accordingly, Dakota Eye Institute fails to refute Injured Parties’ assertion that third-party liability
can attach to Dakota Eye Institute.
[¶3]

Dakota Eye Institute argues third-party liability cannot attach because “North Dakota has

not recognized a claim for third-party medical malpractice.” Brief of Defendants-Appellees, ¶ 44.
Injured Parties, as well as the trial court, recognize this is a case of first impression in North
Dakota. However, presenting an issue which has never arisen in North Dakota is not sufficient
reason to reject the issue presented.
[¶4]

Dakota Eye Institute claims third-party liability is infrequently allowed in other

jurisdictions. See id. ¶ 45. Dakota Eye Institute cites only three jurisdictions which decline to
impose third-party liability on physicians. Id. Injured Parties cite eighteen jurisdictions - a
plurality - recognizing a third-party claim of medical negligence in the limited context of a
patient’s operation of a vehicle. See Brief of Appellants, ¶¶ 24-37. If a jurisdictional review of
third-party liability were broadened to include cases not involving motor vehicles, Injured Parties
submit the number of jurisdictions recognizing third-party liability would be greater than those
already identified and briefed. Accordingly, a growing plurality of jurisdictions recognize a
physician’s duty of care to foreseeable third parties under limited circumstances.
[¶5]

In denying third-party liability, the trial court found “Lima was in the best position to know

whether he had the ability to safely drive.” Appellants’ Appendix, at 026, ¶ 18. Injured Parties
dispute the trial court’s finding and argue Dr. Bohn was in the best position to know whether Lima
had the ability to safely drive. Injured Parties compare this argument to North Dakota’s dram shop
laws. Under North Dakota law, a bartender is required to use his subjective judgment to determine
when to stop serving alcohol to a patron. Yet under North Dakota law, an optometrist has the
benefit of an objective standard to determine whether a patient has the ability to safely drive. See
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N.D.A.C. ch. 37-08-01 (stating the minimum vision requirements to operate a motor vehicle in
North Dakota). Dr. Bohn’s examination of Lima revealed Lima’s vision was below the minimum
required to legally operate a vehicle under any conditions or restrictions. Yet Dr. Bohn told Lima
he could drive with certain limitations. Injured Parties submit Dr. Bohn was in the best position
to know whether Lima could safely drive and maintain the trial court erred in reaching a contrary
conclusion. Dr. Bohn ignored the minimum vision requirements and told Lima he could drive
with certain limitations. The law should not sanction a rule where a bartender has greater
responsibility to the foreseeable public than a medical professional with defined standards in our
administrative code.
[¶6]

Injured Parties submit Dr. Bohn and Dakota Eye Institute breached a duty owed to

foreseeable third parties by allowing Lima to drive even though Lima was below the minimum
vision requirements to do so. Dakota Eye Institute failed to apply an objective standard to warn
Lima he could not drive under any circumstances. If North Dakota declines to recognize thirdparty liability in this context, then North Dakota will continue to hold bartenders to a greater duty
of care than physicians. Injured Parties submit the trial court erred in dismissing Injured Parties’
individual claims.
II.

Assignees’ collective claim is actionable because Lima’s medical malpractice claim
can be assigned.

[¶7]

Assignees2 submit North Dakota law does not prohibit the assignment of personal injury

claims. Assignees cite the long-standing rule allowing assignment of a chose in action. Dakota
Eye Institute responds by arguing Lima’s claim is for medical malpractice and such claims are not
assignable due to the personal nature of the tort.

2

Assignees submit Dakota Eye Institute

“Assignees” collectively refers to all Plaintiffs-Appellants except for Lyle Lima.
-3-

mischaracterizes Lima’s claim in an attempt to avoid liability and ignores the true nature of Lima’s
claim - namely, a purely financial loss resulting from the negligent acts of Dakota Eye Institute.
Assignees maintain their collective claim is purely for the recovery of monetary damages and is,
therefore, assignable. Assignees submit the trial court erred in dismissing their collective claim as
an unassignable personal injury claim.
[¶8]

Assignees argue Lima’s claim is not one for personal injuries. Yet even if Lima’s claim

were, North Dakota does not prohibit the assignment of personal injury claims. Dakota Eye
Institute fails to address this fact. Instead, Dakota Eye Institute responds by arguing Lima’s claim
is not assignable precisely because it is for personal injury without regard to the fact that Lima
sustained no physical or mental injury. Lima’s injury was financial only. Accordingly, Dakota
Eye Institute’s reasoning does not invalidate the assignment of Lima’s claim or the actionable
nature of Assignees’ collective claim.
III.

Dakota Eye Institute misconstrues the requirements of an expert affidavit pursuant
to N.D.C.C. § 28-01-46 by ignoring the plain language of this statute.

[¶9]

Dakota Eye Institute contends Injured Parties’ expert affidavit does not comply with

N.D.C.C. § 28-01-46. Dakota Eye Institute expends considerable effort briefing this issue,
including citation to prior enactments of this statute, to argue the trial court properly dismissed the
Complaint pursuant to N.D.C.C. § 28-01-46. See Brief of Defendants-Appellees, ¶¶ 13-33.
Injured Parties submit Dakota Eye Institute’s lengthy analysis of the expert affidavit ignores the
plain language of N.D.C.C. § 28-01-46 which requires “an admissible expert opinion to support a
prima facie case of professional negligence . . . .” N.D.C.C. § 28-01-46 (emphasis added). Injured
Parties’ expert affidavit satisfies the requirements of N.D.C.C. § 28-01-46. Accordingly, Injured
Parties submit the trial court erred in dismissing the Complaint pursuant to N.D.C.C. § 28-01-46.
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[¶10] Dakota Eye Institute dissects N.D.C.C. § 28-01-46 by discussing three enactments of this
statute and citing a myriad of case law interpreting the same. See Brief of Defendants-Appellees,
¶¶ 13-33. Yet Dakota Eye Institute’s analysis of N.D.C.C. § 28-01-46 fails to address the plain
language of this statute, which includes:
[a]ny action for injury or death alleging professional negligence by a physician . . .
must be dismissed without prejudice on motion unless the plaintiff serves upon the
defendant an affidavit containing an admissible expert opinion to support a prima
facie case of professional negligence within three months of the commencement of
the action.
N.D.C.C. § 28-01-46 (emphasis added). The plain language of N.D.C.C. § 28-01-46 does not
require an affidavit to “establish,” “maintain,” or “set forth” a prima facie case of professional
negligence. See N.D.C.C. § 28-01-46. Instead, an affidavit must only support a prima facie case.
Id.
[¶11] Dakota Eye Institute admits N.D.C.C. § 28-01-46 does not contain language requiring an
affidavit establish a prima facie case of professional negligence, yet Dakota Eye Institute
stubbornly insists otherwise. See Brief of Defendants-Appellees, ¶ 17. Dakota Eye Institute
continues to assert the affidavit must set forth a prima facie case. Id. Dakota Eye Institute’s
argument does not coincide with the purpose of N.D.C.C. § 28-01-46. “Section 28-01-46
[,N.D.C.C.,] was designed to minimize frivolous claims against physicians . . . .” Larsen v. Zarrett,
498 N.W.2d 191, 192 (N.D. 1993). Accordingly, the purpose of N.D.C.C. § 28-01-46 is not to
require the plaintiff produce a prima facie case of professional negligence early in the litigation,
nor does this statute require a medical expert recite the elements of negligence and draw legal
conclusions he is not qualified to make.
[¶12] Section 28-01-46, N.D.C.C., requires an expert opinion to support a prima facie case, and
nothing more. This conclusion is consistent with the plain language of N.D.C.C. § 28-01-46. This
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court, in Greene v. Matthys, 2017 ND 107, 893 N.W.2d 179, analyzed N.D.C.C. § 28-01-46 and
stated:
the plain reading of this statute [N.D.C.C. § 28-01-46] clearly and unambiguously
requires a plaintiff to serve an affidavit from an expert witness containing an
admissible expert opinion to support a prima facie case of professional negligence
within three months of commencing this action unless good cause for an extension
is granted within that time period.
Greene v. Matthys, 2017 ND 107, ¶ 11, 893 N.W.2d 179. The court in Greene found N.D.C.C. §
28-01-46 is unambiguous. Injured Parties submit Dakota Eye Institute is trying to create an
ambiguity where one does not exist by arguing N.D.C.C. § 28-01-46 requires more than what is
stated in the plain language of the statute. Injured Parties contend the trial court erred in dismissing
the Complaint by concluding the Injured Parties’ expert affidavit required more than is set forth in
the plain language of N.D.C.C. § 28-01-46.
[¶13]

Dakota Eye Institute argues the obvious occurrence exception in N.D.C.C. § 28-01-46

does not apply in this case. See Brief of Defendants-Appellees, ¶¶ 30-33. “The ‘obvious
occurrence’ exception applies only to cases that are plainly within the knowledge of a layperson.
In an ‘obvious occurrence’ case, expert testimony is unnecessary precisely because a layperson
can find negligence without the benefit of an expert opinion.” Larsen v. Zarrett, 498 N.W.2d 191,
195 (N.D. 1993). To test the “obvious occurrence” exception, one could ask a layperson: “Should
a blind man be allowed to drive a car?” Injured Parties have no doubt as to the layperson’s
response. Dakota Eye Institute and Dr. Bohn allowed Lima to drive despite the fact he did not
meet the minimum statutory vision requirements to operate a vehicle under N.D.A.C. ch. 37-0801. Injured Parties submit Dakota Eye Institute’s alleged negligence clearly falls within the
“obvious occurrence” exception to N.D.C.C. § 28-01-46. Accordingly, the trial court erred in
failing to consider the “obvious occurrence” exception under N.D.C.C. § 28-01-46. The trial court
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further erred in requiring Injured Parties’ affidavit meet requirements beyond the plain language
of N.D.C.C. § 28-01-46.
CONCLUSION
[¶14] In this appeal, Injured Parties respectfully request this Court REVERSE the trial court’s
July 18, 2018 Judgment of Dismissal and the trial court’s September 11, 2018 Judgment of
Dismissal in their entirety and REMAND this case for further proceedings.
[¶15] DATED April 5, 2019.

/s/ Jonathon F. Yunker
Daniel M. Traynor (ND #05395)
Jonathon F. Yunker (ND #08709)
TRAYNOR LAW FIRM, PC
509 5th St NE, Ste. 1 – P.O. Box 838
Devils Lake, ND 58301-0838
Telephone: (701) 662-4077
Email: dantraynor@traynorlaw.com
jackyunker@traynorlaw.com
Attorneys for Plaintiff Margaret Cichos,
Individually, and as Personal Representative of the
Estate of Bradley Cichos.

AND

/s/ Timothy M. O’Keeffe__
Timothy M. O’Keeffe (ND #05636)
O’KEEFFE, O’BRIEN, LYSON & FOSS, Ltd.
720 Main Ave S
Fargo, ND 58103
Telephone: (701) 235-8000
Email: tim@okeeffeattorneys.com
Attorneys for Plaintiff Lyman Halvorson and Kenzie
Halvorson

-7-

AND

/s/ Mark V. Larson
Mark V. Larson (ND #03587)
Larson Law Firm, P.C.
1020 N. Broadway - PO Box 2004
Minot, ND 58702-2004
Telephone: (701) 839-1777
Email: larslaw@srt.com
Attorneys for Plaintiff Landon and Sierra Halvorson
as parents and natural guardians of A.H. DOB 2011

AND

/s/ Jason R. Vendsel
Jason R. Vendsel (ND #04912)
McGee, Hankla & Backes
2400 e. Burdick Expy., Ste. 100 - P.O. Box 998
Minot, ND 58702-0998
Telephone: (701) 852-2544
Email: jvendsel@mcgeelaw.com
Attorneys for Plaintiff Lyle Lima

-8-

IN THE SUPREME COURT
STATE OF NORTH DAKOTA

Margaret Cichos, individually, and as the
surviving spouse of Bradley Cichos, and as
Personal Representative of the Estate of
Bradley Cichos, deceased, Lyman Halvorson,
individually, Kenzie Halvorson, individually,
Landon and Sierra Halvorson as parents and
natural guardians of A.H. DOB 2011, a minor
child, collectively as assignees of Lyle Lima,
Lyle Lima, individually,

Supreme Court No.: 2018034 7
Pierce County No.: 35-2015-CV-00033

Plaintiffs-Appellants,
vs.
Dakota Eye Institute, P.C., Dakota Eye
Institute, LLP, Briana Bohn, O.D.,
individually,
Defendants-Appellees.

AFFIDAVIT OF SERVICE VIA ELECTORNIC MEANS

STATE OF NORTH DAKOTA
ss
COUNTY OF RAMSEY
[~1]

Andrea Johnson, being first duly sworn on oath, does depose and say: She is a legal resident
of the State of North Dakota, oflegal age, and not a party to the above-entitled matter.
[~2]
That on April 5, 2019, affiant served via electronic means, a true and correct copy ofthe
following document(s):

1.
[~3]
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