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STATEMENT OF THE ISSUES PRESENTED FOR REVIEW
[¶1]

North Dakota statute permits the revocation of a motorist’s license if a

motorist refuses a properly requested “onsite” screening test.

Here, law

enforcement stopped Appellee, arrested Appellee, transported appellee to the Cass
County Jail, then requested a screening test. Did the district court err in concluding
Appellee did not refuse an “onsite” screening test?
[¶2]

The Department must pay a motorist’s costs and attorneys’ fees when the

Department acts without substantial justification. The Department lacks substantial
justification when it lacks a reasonable basis in law or fact. Here, the Department
ignored the plain statutory language to revoke Appellee’s driving privileges, and
provided no contemporaneous reasoning or rationale for doing. Does this warrant
an award of Appellee’s costs and attorneys’ fees?
STATEMENT OF THE CASE
[¶3]

On May 11, 2019, West Fargo Police Officer Matthew Oldham (“Officer

Oldham”) arrested Appellee, Carter Allen Schulke (“Mr. Schulke”), for: fleeing,
driving under suspension, reckless endangerment, and possession of drug
paraphernalia. Appellant’s App’x, at 8. Officer Oldham then transported Mr.
Schulke to the Cass County Jail. Id. Only then did Officer Oldham request a
screening test from Mr. Schulke, which Mr. Schulke refused. Id. Officer Oldham
then “arrested” Mr. Schulke for DUI, and requested a chemical test with a legally
deficient implied consent advisory, which Mr. Schulke refused. Id.
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[¶4]

Mr. Schulke timely requested, and received, an administrative hearing. At

the hearing, the hearing officer agreed Officer Oldham’s deficient implied consent
advisory prevented the revocation of Mr. Schulke’s license for refusing the chemical
test. Id. But the hearing officer found Mr. Schulke refused an “onsite screening
test” by refusing the initial test at the Cass County Jail, and revoked Mr. Schulke’s
driving privileges. Id.
[¶5]

Mr. Schulke timely appealed the decision to the district court, arguing he had

not refused an “onsite” screening test. Id. at 10-12. The district court agreed, and
reversed the revocation. Id. at 13. The Department then appealed to this Court. Id.
at 17-18.
STATEMENT OF THE FACTS
[¶6]

While on patrol on May 11, 2019, Officer Oldham stopped Mr. Schulke for

speeding. Appellant’s App’x, at 8. Once stopped, Officer Oldham arrested Mr.
Schulke. Id. Officer Oldham placed Mr. Schulke in the back of his squad car, then
searched Mr. Oldham’s vehicle. Then, Officer Oldham informed Mr. Schulke he
was under arrest for fleeing, driving under suspension, reckless endangerment, and
possession of drug paraphernalia. Id. While informing him of the charges, Officer
Oldham detected an odor of alcohol coming from Mr. Schulke. Id. Officer Oldham
did not investigate the odor of alcohol onsite, and instead transported Mr. Schulke
offsite to the Cass County Jail. Id.
[¶7]

At the Cass County Jail, Officer Oldham requested Mr. Schulke’s submission

to “field testing,” which Mr. Schulke refused. Id. Officer Oldham then requested a
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screening test, providing the warning required by Section 39-20-14(3) of the North
Dakota Century Code, which Mr. Schulke refused. Id.
LAW AND ARGUMENT
[¶8]

The Administrative Practices Act governs appeals of driving revocation

proceedings. Rudolph v. North Dakota Dep’t of Transp., 539 N.W.2d 63, 65 (N.D.
1995). A reviewing court reviews the record complied before the hearing officer.
Zietz v. Hjelle, 395 N.W.2d 572, 574 (N.D. 1986). Relevant here, the reviewing
court must reverse a decision if “[t]he order is not in accordance with the law.”
Martin v. North Dakota Dep’t of Transp., 2009 ND 181, ¶ 33, 773 N.W.2d 190
(citing N.D.C.C. § 28-32-46). Here, the hearing officer misapplied the law by
revoking Mr. Schulke’s driving privileges for refusing an “onsite” screening test not
requested “onsite.” This Court should affirm the district court.
I.

The hearing officer erred by ignoring the plain language of Section 3920-14.

[¶9]

In certain circumstances, law enforcement may request an onsite screening

test from a motorist suspected of DUI. See generally N.D.C.C. § 39-20-14. If a
motorist refuses such a request, the Department can revoke the motorist’s driving
privileges.

See N.D.C.C. § 39-20-14(3).

Subdivision 1 controls when law

enforcement can request an onsite screening test:
Any individual who operates a motor vehicle upon the public
highways of this state is deemed to have given consent to submit to
an onsite screening test or tests of the individual’s breath for the
purpose of estimating the alcohol concentration in the individual’s
breath upon the request of a law enforcement officer who has reason
to believe that the individual committed a moving traffic violation or
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a violation under section 39-08-01 or an equivalent offense, or was
involved in a traffic accident as a driver, and in conjunction with the
violation or the accident the officer has, through the officer’s
observations, formulated an opinion that the individual’s body
contains alcohol.
N.D.C.C. § 39-20-14(1) (emphasis added). Mr. Schulke did not challenge whether
Officer Oldham had reason to believe Mr. Schulke committed a moving traffic
violation, or whether he formulated an opinion Mr. Schulke’s body contained
alcohol. Instead, Mr. Schulke challenged whether Officer Oldham requested an
“onsite screening test or tests.” The district court agreed Officer Oldham never
requested an onsite screening test, reversing the Department’s decision.
[¶10] Interpretation of a statute is a question of law. Sauby v. City of Fargo, 2008
ND 60, ¶ 8, 747 N.W.2d 65. Courts construe statutes to “give meaning and effect
to every word, phrase, and sentence.” State v. Kuruc, 2014 ND 95, ¶ 32, 846
N.W.2d 314; see also State v. Syring, 524 N.W.2d 97, 100 (N.D. 1994) (Meschke,
J., concurring and dissenting) (“It remains “a basic rule of statutory interpretation
. . . that a statute be construed to give meaning to every word, phrase, and clause.”
(citing N.D.C.C. § 1-02-38(2)). “Words used in any statute are to be understood in
their ordinary sense, unless a contrary intention plainly appears[.]” N.D.C.C. § 102-02. When a statute’s language is clear an unambiguous, the letter of the statue
cannot “be disregarded under the pretext of pursuing its spirit.” N.D.C.C. § 1-0205.
[¶11] The language of Section 39-20-14(1) is clear and unambiguous—if the
predicates are met, then law enforcement may request from a motorist “an onsite
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screening test or tests of the individual’s breath for the purpose of estimating the
alcohol concentration in the individual’s breath.”

N.D.C.C. § 39-20-14(1)

(emphasis added). By including the word “onsite” in Section 39-20-14(1), the
Legislature necessarily required a screening test requested through Section 39-2014(1) be performed “onsite.” Cf. Matter of Estate of Opatz, 554 N.W.2d 813, 816
(N.D. 1996) (“Statutes must be read to give effect to all provisions so that no part
of a statute is inoperative or superfluous.” (citation omitted)).
[¶12] The legislative history cited by the Department confirms this reading. As
noted by the Department, when originally enacted in 1971, Section 39-20-14 did
not reference an “onsite” screening test. See Appellant’s Br., ¶ 30 n.1 (quoting 1971
N.D. Sess. Laws ch. 383, § 1). But when amended in 1973, the Legislature included
the specific reference that motorists travelling on North Dakota roads are deemed
to have given their consent for an “on site” screening test. Id. at ¶ 30 n.2 (quoting
1973 N.D. Sess. Laws ch. 315, § 1). This Court presumes the Legislature does not
intend idle acts. See, e.g., Bickel v. Jackson, 530 N.W.2d 318, 320 (N.D. 1995)
(“There is a presumption the legislature acts with purpose and odes not perform idle
acts” (citation omitted)). By specifically amending the statute from deeming
motorist have given their consent for a “chemical screening test” to an “on site
chemical screening test,” the Legislature intended that the screening test be just
that—“on site.”
[¶13] To seek this Court’s dismissal of plain language and legislative history, the
Department argues the Fourth Amendment allows latitude when law enforcement
9

conducts investigatory detentions.

See generally Appellant’s Br., ¶¶ 19-24.

Additionally, the Department argues the Fourth Amendment permits the
transportation of a person subject to formal arrest. Id. at ¶ 25. Mr. Schulke does
not dispute the Department’s summary of Fourth Amendment law because the
arguments are non sequiturs as statute—not the Fourth Amendment—controls when
the Department make revoke a license. In Alvarado v. North Dakota Dep’t of
Trans., 2019 ND 231, 932 N.W.2d 911, this Court considered whether “the district
court erred in finding that a partial reading of the implied consent advisory rendered
[a motorist’s] refusal to submit to a chemical test invalid.” Id. at ¶ 1. There was no
dispute law enforcement provided an incomplete implied consent advisory. Id. at
¶ 2. This Court held that because the Legislature “unambiguously required a request
for a refusal be preceded by a request for testing made in compliance with” statute,
the Department’s finding of a refusal “to take a chemical test is either not in
compliance with the law or supported by the administrative findings.” Id. at ¶ 8.
As explained in his concurrence, Chief Justice VandeWalle explained that when the
Legislature provides specific statutory requirements, neither the Department nor law
enforcement have authority to determine a penalty based on the failure to follow
specific statutory requirements.

Id. at ¶ 12 (VandeWalle, C.J., concurring).

Because the Legislature specifically created an administrative penalty for the refusal
of an “onsite” screening test, it is irrelevant whether the Fourth Amendment would
tolerate a screening test not performed onsite.
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[¶14] The Department alternatively argues this Court should ignore plain statutory
language and fashion an “exigency” exception to Section 39-20-14(2). Specifically,
the Department argues Section 39-20-14(2) prevents law enforcement from
obtaining a screening test at a hospital unless permitted by a medical practitioner.
But the argument cuts the other way. When the Legislature adopts a specific
exception to a rule, this Court presumes the Legislature rejects other exceptions left
unadopted:
It must be presumed that the Legislature intended all that it said, and
that it said all that it intended to say. The Legislature must be
presumed to have meant what it has plainly expressed. It must be
presumed, also, that it made no mistake in expressing its purpose and
intent. Where the language of a statute is plain and unambiguous, the
“court cannot indulge in speculation as to the probable or possible
qualifications which might have been in the mind of the legislature,
but the statute must be given effect according to its plain and obvious
meaning, and cannot be extended beyond it.”
City of Dickinson v. Thress, 69 N.D. 748, 290 N.W. 653, 657 (1940) (citations
omitted). By creating an exception for when law enforcement may request a
screening test at a hospital, the Legislature presumptively rejected additional
exceptions. This Court should reject the Department’s invitation to create by
judicial fiat an “exigency” exception to Section 39-20-14(1) unsupported by the
plain language or legislative history of the statute.
II.

The Department’s lack of substantial justification warrants this Court’s
awarding of costs and attorneys’ fees to Mr. Schulke.

[¶15] When a motorist successfully appeals a decision of the Department, the
reviewing court must award costs and attorneys’ fees if the Department acted
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without substantial justification. N.D.C.C. § 28-32-50(1). The Department lacks
substantial justification if a reasonable person would find no reasonable basis in law
and fact for the decision. Tedford v. Workforce Safety & Ins., 2007 ND 142, ¶ 25,
738 N.W.2d 29.
[¶16] The Department acted without substantial justification. The hearing officer
ignored the plain language of statute, and provided no explanation or reasoning for
why “onsite” does not mean “onsite.” Appellant’s App’x, at 8. The Department
lacks any justification for ignoring the plain language of statute. Accordingly, as
the Legislature commands, the Department must reimburse Mr. Schulke for the
expense he unnecessarily incurred in defending this appeal. N.D.C.C. § 28-3250(1).
CONCLUSION
[¶17] This Court has repeatedly explained its role in interpreting statutes:
[W]e presume the legislature meant what it said and said what it meant
. . . . We also presume the legislative amendment was not an idle act
and was intended to change the law. We do not have authority to
rewrite unambiguous statutes to correct alleged legislative
“oversights,” and we are not free to “amend” or “clarify” the plain
language of a statute under the guise of statutory interpretation. If
changes to a plain and unambiguous statute are necessary to effect a
claimed intent, those actions must be accomplished by the legislature.
Riemers v. Jaeger, 2018 ND 192, ¶ 14, 916 N.W.2d 113 (citations omitted).
[¶18] The Administrative Practices Act requires the reversal of the Department’s
decision if not in accordance with the law. A decision is not in accordance with the
law if the Department ignores plain statutory language. Here, the Legislature
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specifically amended Section 39-20-14(1) to permit request of an “onsite” screening
test. A test administered after a motorist is arrested and transported to the Cass
County Jail is not “onsite,” as required by the plain language of Section 39-20-14(1).
Accordingly, this Court should affirm the district court’s reversal, and award Mr.
Schulke his costs and fees.
Respectfully submitted this 17th day of December, 2019.
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