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STATEMENT OF THE ISSUES

I.

WHETHER THE FINDINGS MADE AND ENTERED BY THE TRIAL
COURT AFTER BENCH TRIAL ARE CLEARLY ERRONEOUS?
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STATEMENT OF FACTS
[ill ]

Appellant Thorson has set forth his version of the important facts in this heavily

factually dependent contested case; now, as radio columnist Paul Harvey always stated,
here is the "rest of the story", as documented from the transcript at trial.
[i!2]

Appellee Keith Kvande has his residence in Williston and owns several lots in the

small farming town of Wheelock in rural Williams County.
[i!3]

Thorson was Kvande's friend and had an opportunity to buy an old church in

Epping, North Dakota located ten miles from Wheelock. Kvande gave permission for
Thorson to move the church building onto timbers on Kvande's lot in Wheelock while
Thorson worked on the interior of the building and to allow Thorson time to find some
land in expensive Williams County to site the building for his future home. (Transcript at
p. 95 line 14-19, p.104 line 24 to p.105 line 4)
[i!4]

In late summer of 2012, Kvande had news the church building was being moved

and went to Wheelock to find Thorson had dug a foundation for the church building and
later had moved the old church onto a cement foundation. (Transcript at p. 94 line 13, p.
102 line 12-23)
[i!5]

It is undisputed, K vande at that time he discovered the building foundation

confronted Thorson to object to the foundation and inquired if Thorson had the required
County permits for such foundation and hook ups for water and sewer. (Transcript at p.
106 line 5 to line 17, see also p. 97 line 1 to p. 98 line 14)
[i!6 ]

Thorson admitted at trial that he made no permit application, had no permits or

County inspections, and that he had self built the foundation. (Transcript at p. 40 line 9
top. 41 line 3)
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[i!7]

Kvande testified he did not then involve the County authorities, as Kvande was

afraid of the fines the County would impose for such building violation. (Transcript at p.
97 line 1 top. 98 line 14)
[i!S]

At no time did Kvande give his consent to the construction of any foundation or

siting the church building as a fixture on his Wheelock property. (Transcript at p. 105
lines 2-25, p. 102 lines 7-19)
[i!9]

The testimony is undisputed, that Kvande did give Thorson a self help notice of

eviction to remove the church building off the property and back fill the hole Thorson
dug for the foundation that Thorson constructed. (Transcript at p. 114 line 15 to p. 116
line 13, see also, p. 58 line 9 top. 60 line 8)
[ill O ] The Exhibits offered and received by the Court at trial included certified copies of
land records proving Kvande has been and continues to be the owner of the subject land
now containing the church building and tax statements showing Kvande has been the
person paying the taxes for the subject land. (See Exhibit No. 7 at Document No. 38)
[i!l 1 ] Thorson admitted he has no written contract showing any easement, purchase
agreement, lease or contract for deed or deed, for the subject land now containing the
church building sited on a foundation built by Thorson. (Transcript at p. 42 line 32 to p.
43 line 15; p. 44 lines 9-12, p. 45 lines 20-25)
[ill 2 ] Thorson admitted at trial he had no evidence, whatsoever, to establish the terms of
any land contract, verbal or otherwise, as to land description, price, terms of payment,
type of conveyance (deed, lease, contract for deed) to be made by Kvande to Thorson.
(Transcript at p. 21 lines 13-14; p. 55 lines 9-21) (See also Transcript at p. 99 line 15 to
p.101 line5)
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[ill 3 ] Thorson admitted at trial he made no such terms of contract and has paid no
consideration to Kvande for purchase of subject land. (Transcript at p. p. 47 line 4, paid
no real estate taxes p. 56 line 9-11)

STANDARD OF REVIEW
[ill 4 ] This action is now on appeal from a bench trial before the District Court,
Williams County, which trial court did enter its Findings of Fact and Conclusions of Law
after having received the evidence and testimony presented at such trial. (See trial
court's Findings and Conclusions at Document No. 45).
[il15] The Standard of Review applicable in this appeal is set forth in Brash v. Gulleson,
2003 ND 156 il 7, 835 N.W.2d, as follows:
In an appeal from a bench trial, the trial court's findings of fact are
reviewed under the clearly erroneous standard ofN.D.R.Civ.P. 52(a)
and its conclusions oflaw are fully reviewable. Fargo Foods, Inc. v.
Bemabucci, 1999 ND 120, il 10,596 N.W.2d 38. A finding of fact is
clearly erroneous if it is induced by an erroneous view of the law, if there
is no evidence to support it, or if, after reviewing all the evidence, we
are left with a definite and firm conviction a mistake has been made.
Moen v. Thomas, 2001 ND 95, il 19,627 N.W.2d 146. "in a bench trial,
the trial court is the determiner of credibility issues and we do not second
guess the trial court on its credibility determinations". Id at il 20.
Fladeland v. Gudbranson, 2004 ND 118, il 7, 681 N.W.2d 431.

Findings of the trial court are presumptively correct. Gabel v. Gabel,
434 N.W.2d 722 (N.D. 1989) (citations omitted.) This court will not
reverse a finding of fact unless that finding is clearly erroneous. Rule 52
N.D.R.Civ.P. Had this Court been the trier of the fact, we may have viewed
these facts differently. However, we cannot reverse for that reason alone.
Russell Land Co. v. Mandan Chrylser-Plymouth, 377 N.W.2d 549, 552
(N.D. 1985). "A finding is clearly erroneous only when, although there is
some evidence to support it, the reviewing court on the entire evidence is
left with a definite and firm conviction that a mistake has been made."
Byron v. Gerring Industries, lnc.,328 N.W.2d 819, 821 (N.D. 1982)
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ARGUMENT AND AUTHORITY

I. THERE EXISTED NO CONTRACT TO ENFORCE

[,Il 6] This appeal is heavily fact dependent as to (1) whether there existed any contract
for sale ofland by Kvande to Thorson, and (2) whether the doctrines of estoppel or
Laches apply to equitably enforce any such oral contract for the sale or gift of land upon
which the old church building was sited in Wheelock, North Dakota.

[,Il 7] Obviously, if there was no written contract or enforceable oral agreement for
conveyance of land by Kvande to Thorson, the second issue as to estoppel and laches are
absolutely moot.

[,Il 8 ] Here in this action, it is undisputed and as found by the trial court, there was no
written contract for the sale of any land by Kvande to Thorson. (see Findings Document
No. 45 at ,I 16). The court record contains no exhibit of any contract for the sale of any
land by Kvande to Thorson.

[,Il 9 ] Similarly, the trial Court found that Thorson paid no money for the purchase or
rent of the subject land to Kvande, (see Findings Document No. 45 at il 13).

[,I20 ] Where no written agreement is found to support any contract for the sale of the
property by Kvande to Thorson, the next step of legal analysis is whether there existed
any oral contract or doctrine of performance to be enforced in this action for conveyance
of land by Kvande to Thorson.
[,I21 ] The standard for compelling the specific performance of an oral contract for the
sale of real property has been stated by this Court several times, and very succinctly, in
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the 2008 decision, in the case of In Re Estate o.fThompson, 2008 ND 144, ,r 13, 752
N.W.2d 624, as following, where the Supreme Court stated:
But, in the context of contracts for the sale of land, the statute of frauds
provides that an agreement for the sale of real property is invalid unless the
agreement is in writing and subscribed by the party to be charged.
N.D.C.C. § 9-06-04(3); Fladeland, 2004 ND 118, ,r 8, 681 N .W.2d 431;
Anderson, 279 N.W.2d at 427-30; Syrup v. Pitcher, 73 N.W.2d 140, 144
(N.D. 1955). In the absence of a written contract or agreement, N.D.C.C. § 4710-01 allows a "court to compel the specific performance of any agreement for
the sale of real property in case of part performance thereof." Fladeland,
2004ND 118,,J8,681 N.W.2d431;Anderson, 279N.W.2dat427. Part
performance of an oral contract must be consistent only with the existence
of the alleged oral contract. Fladeland, at ,r 8; Anderson at 429; Buettner v.
Nostdahl, 204 N.W.2d 187, 195(N.D. 1973) overruled on other grounds in
Shark v. Thompson, 373 N.W.2d 859, 867-69 (N.D. 1985). Valuable,
substantial, and permanent improvements may be considered part performance,
removing an oral contract from the statute of frauds. Green v. Gustafson,
482 N.W.2d 842, 848 (N.D. 1992); Syrup, 73 N.W.2d at 142. Ifhowever, the
improvements indicate some other relationship, such as a landlord and tenant
relationship, or can be accounted for through the application of some other
hypothesis, they are not sufficient to constitute part performance removing the
contract from the statute of frauds. Fladeland, at ,r 8; Anderson, at
429; Buettner, at 195.
In Anderson, at 429 (quoting Buettner, at 195) we explained the quantum of proof
necessary to successfully assert part performance of an oral contract for the sale
of land in the context of a claim for specific performance.
"As evidenced by the test required in this state to successfully assert part
performance, the court's overriding concern is precisely directed toward and
concerned with a quantum ofproof certain enough to remove doubts as to the
parties ' oral argument:
" 'The first requirement of the doctrine that part performance of an oral contract
exempts it from the provisions of the statute of frauds is that the contract be
proven by evidence that is clear and unequivocal and which leaves no doubt as to
the terms, character, and existence of the contract.
" 'A mere preponderance of the evidence is not sufficient. If the evidence leaves
it at all doubtful as to whether or not a contract was entered into, the court will not
decree specific performance.
" 'Another requirement of the doctrine is that the acts relied upon as constituting
part performance must unmistakably point to the existence of the claimed
10

agreement. If they point to some other relationship, such as that of landlord and
tenant, or may be accounted for on some other hypothesis, they are not sufficient.
[if22] Most importantly, in application to the facts of this appeal, it is the law in North
Dakota, that Thorson, at trial, had the burden of proof, of establishing the contract terms
which are essential to a decree of specific performance, by clear and precise proof:
'Courts of law will grant relief in damages for the breach of many agreements
which would not be regarded in equity as sufficiently definite and certain to
warrant a decree for their specific performance. In this respect a greater degree of
certainty is required in their terms of a contract which is to be specifically
enforced in equity than is necessary in one which is to be the basis of an action at
law for damages, since an action at law is founded on mere nonperformance by
the defendant, and this negative act may often be established without
determining all the terms of the contract with exactness. On the other hand, a
suit in equity is wholly an affirmative proceeding, its object being to procure a
performance by the defendant specifically, and this requires a clear and precise
understanding of the terms of the contract, for they must be clear and definite
before the performance thereof can be decreed.'
A great many cases are cited under this annotation, including Beebe v. Hanson, 40
N.D. 559, 169 N.W. 31, and Paul v. Leutz, 48 N.D. 1121, 188 N.W. 1022.
'In order to be enforceable in equity there must have been a clear, mutual
understanding and a positive assent on both sides as to the terms of the contract;
i.e., there must be a complete contract, finally concluded and agreed upon.' Pollak
v. Roberts, 45 N.D. 150, 176 N.W. 957, 958.
In this case the contract is oral. But that fact does not excuse uncertainty
or ambiguity. In order to entitle the vendee to specific performance the
contract must, aside from the statute of frauds, be established with the same
certainty that would be required if it had been in writing.
Syrup v. Pitcher, 73 N.W.2d 140, 145 (ND 1955) citing65 A.LR. p. 102.
[if23 ] Applying the above stated points oflaw, to the facts of this action the trial court
found no evidence to support the existence of an enforceable contract for the sale of land
by K vande to Thorson, where the trial court found:
The record is clear that Thorson possessed the Property and he made substantial
improvements to the property; however, there is no evidence that the parties ever
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reached an agreement on sale price. "An oral contract can be enforced only when
the parties have agreed on its essential terms. The purchase price is an essential
term that must be identified and agreed upon to form a valid contract for the sale
of real property. Lumley v. Kapusta, 2016 ND 74, ,r 7, 878 N.W.2d 65. Thorson
testified: "We never talked a price for what he wanted for the land"; "We had no
purchase price. Whenever, whatever is what he (Kvande) told me"; "in my mind
I would have gave the man (Kvande) $20,000.00". Kvande testified multiple
times that there was no agreement but did not testify specifically as to a purchase
pnce.
As the parties did not agree on a purchase price, there is not an enforceable oral
contract for the sale of the Property. As there is no enforceable oral contract for
the sale of the Property, the doctrine of partial performance cannot apply,
even though it is clear that Thorson possessed and improved the property.
(See Findings Document No. 45 ,r 18).
[i!24 ] The central issue in this appeal, is, whether there is evidence in the trial record, to
support these factual findings by the trial court. Here, the following testimony and
admissions by the Appellant are documented in the trial transcript:
a. There was no written contract for the sale of any land by Kvande to Thorson.
(See Transcript at p. 42 line 32 to p. 43 line 15, p. 44 lines 9-12 and p. 45 lines
20-25)
b. There was no agreement as to the description of any parcel of land by K vande
to Thorson. (See Transcript at p. 55 lines 16-25)
c. There was no agreement as to price, payment or any type of consideration to
support any purchase ofland by Thorson from Kvande. (See Transcript at p. 21
lines 13-14; p. 55 lines 9-15)
[i!25]

Such Findings so supported by evidence obtained at trial clearly, show the

Findings by the trial court, now under review in this appeal, are not "clearly erroneous".
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II. DOCTRINES OF ESTOPPEL AND LACHES
DO NOT APPLY IN LAW OR IN FACT
[,J26 ] Appellant Thorson' s central basis in this appeal is the argument the application of

the equitable doctrines of estoppel and laches should be applied to enforce an alleged oral
agreement for the sale of the land where the church building was sited by Thorson.

[il 27]

The obvious problem with Thorson's argument in this appeal, is that, as shown,

there was no contract to enforce, where the factual Findings by the trial court held there
were no contract terms of price, land description or terms of payment to create any
contract for sale of land between Kvande and Thorson.
[,J28 ] This appeal considers law and evidence similar to those considered by this

Supreme Court in Wachter Development, L.L.C. v. Gomke, 1998 ND 49,579 N.W.2d 209.
[,J29] In Wachter, the trial court found there was no contract for sale ofland to enforce
because one of owners did not sign off on the contract for sale (Wachter at il 3). In
Wachter, it was stated equitable estoppel is unavailable, where no legal enforceable oral

contract exists between the parties. Wachter at il 14, citing, Lohse v. Atlantic Richfield
Co., 389 N.W.2d 352,357 (N.D. 1986).

[,J30] Further, in Fredericks v. Fredericks, 2016 ND 234, this Supreme Court held:
The equitable doctrines of estoppel and laches are unavailable to a party who
does not come into equity with "clean hands".
Fredericks at il 29, citing, Borth v. Gulf Oil Exploration Production Co., 313 N.W.2d

706, 707-708 (N.D. 1981).
[,J31 ] Here in this case, the trial record documents K vande did give Thorson permission

to move the church building to Kvande's lot in Wheelock, there to be placed on blocks
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(railroad ties) to allow Thorson to work on the house while Thorson found land to buy
and permanently site the home. (See transcript reference at, 3 above).
[,32 ] When Kvande arrived in Wheelock, he heard the church building was being
moved from Epping, he found Thorson had home built a cement foundation for the
church building without notice to Kvande and without obtaining any permits or
inspection as is required by Williams County planning and zoning laws. (See transcript
reference at, 4, 5, and 6 above).
[,33] Under such facts, Thorson cannot be a good faith purchaser or a person who has
acted in good faith to qualify for any equitable relief in this action.
[,34]

The Findings by the trial court on the equitable issues oflaches and estoppel

found there was no land contract to enforce and the equitable doctrines of laches and
estoppel did not apply:
A similar analysis can be applied to the Defendant's defense of promissory
estoppel. In North Dakota, the "promise or agreement [must] be clear, definite,
and unambiguous as to essential terms before the doctrine of promissory estoppel
may be invoked to enforce an agreement or to award damages for the breach
thereof." Lohse v. Atlantic Richfield Co., 389 N.W.2d 352, 357 (N.D. 1986).
Since there is no evidence that the parties agreed upon a purchase price, an
essential element of any agreement for the sale of real property, there is no
enforceable agreement between the parties. Since there is no enforceable
agreement between the parties, promissory estoppel does not apply. 1
"Lachesis an equitable doctrine." Burlington N Inc. v. Hall, 322 N.W.2d 233,
242 (N.D. 1982). "Laches does not arise from a delay or lapse of time alone, but
is a delay in enforcing one's rights which works a disadvantage to another."
Siana Oil & Gas Co., LLC v. Dublin Co., 2018 ND 164,, 24,915 N.W.2d 134.
"The party invoking !aches has the burden of proving he was prejudiced because
his position has become so changed during the delay that he cannot be restored to
the status quo." Id. at, 24. "Lachesis generally a question of fact." Id.
Thorson has not proven a prejudice due to K vande' s delay in bringing suit.
Thorson's circumstances have remained unchanged since the date the Building
was moved onto the concrete foundation. Thorson suffered no prejudice from
Kvande bringing this action in 2017 instead of 2013. Laches does not apply.
Based upon the foregoing, the parties did not have a written contract for the sale
and purchase of the property as required by N .D. C. C. §§ 9-06-04 and 47-10-01.
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The parties did not reach an agreement upon a purchase price for the property, an
essential element of any sale, and therefore did not have an enforceable oral
agreement. As there is no enforceable oral agreement, the doctrines of part
performance and promissory estoppel do not apply. The equitable defense of
laches does not apply, as the Defendant's circumstances have not changed since
the fall of 2012.
See Findings of trial Court, Document No. 45 at ,r,r 20-23 citing by footnote:
1

Since the doctrine of equitable estoppel cannot be used to create an enforceable
agreement between the parties, it does not apply either. Lohse v. Atlantic
Richfield Co., 389 N.W.2d 352, 357 (N.D. 1986)
[i!35] Accordingly, for both reasons oflaw and of the facts as proven at trial, Thorson
has no basis to assert the equitable doctrines oflaches or estoppel apply to enforce a sale
of land by Kvande to Thorson. Thorson had the burden at trial to prove such contract
terms by clear and convincing evidence. Thorson failed to prove any material terms of
any land contract between K vande and Thorson.

CONCLUSION
[i!36] It has been said by some that "it is easier to seek forgiveness rather than
permission." Thorson took advantage of his friendship with Kvande to move his church
building onto an illegal cement foundation he built without a permit or notice to Kvande.
[i!3 7 ] Thorson has admitted at trial he paid no rent or purchase money to Kvande.
There was no agreement as to any sale, no purchase price and no payment terms of sale.
In short, there exists no terms of any oral contract for the sale of land to enforce in this
case. There was no written agreement for the sale of any land by Kvande to Thorson.
[i!38] Where there is no contract to enforce, there is no basis to apply any equitable
relief oflaches or estoppel, especially, where Thorson did not have "clean hands", and
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was willfully violating County zoning laws to sneak the church building onto a
foundation Thorson had built without permission from K vande.
[i!39] Accordingly, there was adequate basis, both in law and in fact, for the trial court
to support the Findings and ruling by the trial court. Such Findings by the trial court are
not "clearly erroneous" and are supported by the law.
[i!40] The Judgment by the trial court should, therefore, be, in all things, "affirmed".
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