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STATEMENT OF THE ISSUES PRESENTED FOR REVIEW
[¶1]

The Department’s repeated violation of statute—even if not prejudicial to an

individual motorist—warrants reversal to ensure the Department acts consistently
and predictably in accordance with the law. Here, the Department repeatedly
certified documents in the name of the previous Director of the Driver’s License
Division of the Department not actually certified by the previous Director. Do the
repeated false certifications warrant this Court’s reversal?
[¶2]

A hearing officer may admit regularly kept records of the Department as

prima facie evidence of their contents. Documents become regularly kept records
of the Department when certified by someone with authority. Here, the hearing
officer admitted documents as regularly kept records of the Department despite a
facially false certification. Did the Department carry its burden of establishing the
documents as the regularly kept records of the Department?
[¶3]

A hearing officer may admit the regularly kept records of the Department as

prima facie evidence of their contents. Documents become regularly kept records
of the Department when certified by someone with authority. Here, the hearing
officer admitted documents as regularly kept records of the Department despite
evidence showing the individual certifying the documents lacked authority. Did the
Department carry its burden of establishing the documents as the regularly kept
records of the Department?
[¶4]

The Department must afford a motorist a fair hearing. The right to a fair

hearing includes reasonable notice and opportunity to address the claims of the
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Department. Here, during the administrative hearing, the hearing officer refused to
clarify the pertinent issues to Appellant, determining the issue ex post facto. Did
the Department afford Appellant reasonable notice and opportunity to address the
claims of the Department?
[¶5]

The doctrine of equitable estoppel prevents a party from benefitting when

falsely misleading the other party to a litigation.

The doctrine applies in

administrative proceedings. Here, the hearing officer equitable estoppel cannot
apply to an administrative hearing. Did the Department misapply the law?
[¶6]

The Department must pay a motorist’s costs and attorneys’ fees when the

Department acts without substantial justification. The Department lacks substantial
justification when it lacks a reasonable basis in law or fact. Did the Department act
with a reasonable basis in law and fact in revoking Appellant’s driving privileges?
STATEMENT OF THE CASE
[¶7]

On April 14, 2019, North Dakota Highway Patrol Trooper Thomas Herzig

(“Herzig”) arrested Appellant, Larry William Hewitt (“Mr. Hewitt”) for suspicion
of driving while under the influence of an intoxicating liquor. Appellant’s App’x,
at 55. Mr. Hewitt timely requested, and received, an administrative hearing. Id. at
7, 14. At the hearing, the hearing officer admitted documents over Mr. Hewitt’s
objection. Id. at 55. The hearing officer left the record open, and Mr. Hewitt
submitted additional evidence. Id. The hearing officer then issues his decision,
revoking Mr. Hewitt’s driving privileges for two (2) years. Id. at 55-56.
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[¶8]

Mr. Hewitt appealed the decision to the district court, arguing the decision

was not in accordance with the law, and the hearing officer denied him a fair
hearing. Id. at 57-60. The district court affirmed. Id. at 62-67. Mr. Hewitt then
appealed to this Court.
REQUEST FOR ORAL ARGUMENT
[¶9]

Mr. Hewitt requests the Court schedule oral argument in this case pursuant

to Rule 28(h) of the North Dakota Rules of Appellate Procedure. This matter
involves the question of whether the Department may admit facially erroneous
records. Oral argument would be helpful in this Court’s de novo review of the
Hearing Officer’s decision.
STATEMENT OF THE FACTS
[¶10] On February 12, 2019, the Department placed Glenn Jackson (“Jackson”)—
previously Director of the Driver’s License Division of the Department—on
administrative leave to investigate allegations of workplace harassment.
Appellant’s App’x, at 46. When placing him on leave, the Department specifically
instructed Jackson not to make contact with members of the Driver’s License
Division of the Department. Id. Further, the Department directed Jackson to
surrender “all [Department] cards, including ID, telephone and credit[,]” his
“passwords for all computer programs [he had] access to[,]” and any “keys to doors,
and [the] office.” Id. Jackson never worked again for the Department, remaining
on administrative leave until his retirement on May 3, 2019. Id. at 45.
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[¶11] On April 14, 2019, Herzig arrested Mr. Hewitt for suspicion of DUI. Id. at
55. When Mr. Hewitt refused a chemical breath test, Herzig provided him notice of
the intent to revoke his license. Id.
[¶12] Mr. Hewitt timely requested an administrative hearing. Id. at 7, 14. Prior to
the hearing, the hearing officer provided Mr. Hewitt with documents purportedly
certified by Jackson. Id. at 5-9. Knowing Jackson could not have certified the
documents, Mr. Hewitt requested discovery from the Department about Jackson’s
leave and the purported certification. Id. at 10-11. The hearing officer forwarded
the request to the legal division of the Department. Id. at 49. The legal division did
not answer the discovery request prior to the administrative hearing, and instead
provided the hearing officer with documents purportedly certified by “Robing [sic]
Rehborg” (“Rehborg”) as Interim Director of the Driver’s License Division of the
Department. Id. at 12-16.
[¶13] At the administrative hearing, the hearing officer offered both the documents
purportedly certified by Jackson, and the documents purportedly certified by
Rehborg. Tr., 15:3-25:5. Mr. Hewitt objected to both exhibits. Id. The hearing
officer overruled the objections, admitting the documents as regularly kept records
of the Department. Id. Mr. Hewitt requested, and received, the opportunity to
supplement the evidentiary record.

Appellant’s App’x, at 55.

Mr. Hewitt

supplemented the record with discovery regarding Jackson’s administrative leave
and retirement, and with evidence regarding Rehborg’s qualification to act as
Interim Director of the Driver’s License Division of the Department. Id. at 17-54.
9

The hearing officer then issued his decision, revoking Mr. Hewitt’s license for two
(2) years. Id. at 55-56.
[¶14] Mr. Hewitt then appealed the decision to the district court. Id. at 57-60.
Following briefing by the parties, the district court affirmed the decision. Id. at 6267. Mr. Hewitt then appealed the decision to this Court. Id. at 69-70.
LAW AND ARGUMENT
[¶15] The Administrative Practices Act governs appeals of driving revocation
proceedings. Rudolph v. North Dakota Dep’t of Transp., 539 N.W.2d 63, 65 (N.D.
1995). A reviewing court reviews the record complied before the hearing officer.
Zietz v. Hjelle, 395 N.W.2d 572, 574 (N.D. 1986). Relevant here, the reviewing
court must reverse a decision if: “[t]he order is not in accordance with the law[,]”
“[t]he findings of fact made by the agency are not supported by a preponderance of
the evidence[,]” or “[t]he rules or procedure of the agency have not afforded the
appellant a fair hearing.” Martin v. North Dakota Dep’t of Transp., 2009 ND 181,
¶ 33, 773 N.W.2d 190 (citing N.D.C.C. § 28-32-46).
[¶16] Here, the Department’s decision is not in accordance with the law because:
the Department has repeatedly provided false certifications, the hearing officer
admitted and utilized improperly admitted documents, and the hearing officer
improperly denied application of the doctrine of equitable estoppel to administrative
proceedings. Additionally, the hearing officer did not afford Mr. Hewitt a fair
hearing when he refused to clarify the pertinent issues for Mr. Hewitt. Lastly, a
preponderance of the evidence does not support the hearing officer’s factual
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findings. This Court should reverse the Department’s decision, and award Mr.
Hewitt his costs and attorneys’ fees.
I.

The Department systemically disregard of the law by offering as
certified records of the Department documents falsely certified in the
name of Jackson.

[¶17] The systemic violation of the law warrants the reversal of a decision by the
Department, even if a particular motorist cannot show prejudice from the violation.
Because the Department repeatedly falsified certifications, this Court should reverse
Mr. Hewitt’s revocation.
[¶18] In Madison v. North Dakota Department of Transportation, the Legislature
had recently amended the law to require application of the Rules of Evidence in
administrative hearings. 503 N.W2d 243, 245-46 (N.D. 1993). Despite the clear
amendment, the Department waived application of the Rule of Evidence without
explanation. Id. at 246. This Court held the unexplained waiver violated the statute.
Id. When determining the remedy for the violation, this Court acknowledged
evidentiary errors generally only require reversal if prejudicial, and the
Department’s waiver of the Rules of Evidence was not prejudicial.

Id.

Nevertheless, this Court found the Department’s behavior still required reversal. Id.
at 246-47. To incentivize future compliance with the law, this Court held “the
interests of justice require a reversal, not only to resolve for the Department the
statute’s meaning and effect, but more importantly, to ensure that the Department
acts consistently and predictably in accordance with the law.” Id. at 247 (citations
omitted).
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[¶19] Here, the Department repeatedly put forth documents certified by “Jackson”
despite Jackson’s placement on administrative leave. See Appellant’s App’x, at 46;
see also Ouradnik v. Henke, 20190293 (case pending).

North Dakota law

criminalizes the making of a false statement in governmental matters. See, i.e.,
N.D.C.C. § 12.1-11-02. While the possibility of criminal prosecution should suffice
to ensure compliance with the law, the Department still repeatedly provided
documents with false certifications made in Jackson’s name.

Because the

Department repeatedly provided false certifications, “the interests of justice require
a reversal, not only to resolve for the Department the statute’s meaning and effect,
but more importantly, to ensure that the Department acts consistently and
predictably in accordance with the law.” Madison, 503 N.W2d. at 247 (citations
omitted). This Court should reverse the revocation of Mr. Hewitt’s driving
privileges.
II.

The hearing officer erred in admitting Exhibit 1.1 as a regularly kept
record of the Department when the exhibit bore a facially false
certification.

[¶20] The Department enhanced Mr. Hewitt’s revocation to two years because his
“driver’s license was previously suspended 91 days for driving with a BAC over the
legal limit for a violation occurring July 15, 2018.” Appellant’s App’x, at 55.
Testimony did not establish the prior violation. See generally Tr. Rather, the fact
came only from the exhibits. See Appellant’s App’x, at 8-9, 15-16. Because the
hearing officer improperly admitted Exhibit 1.1 over Mr. Hewitt’s objection, this
Court should reverse.
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[¶21] When introduced at an administrative hearing, the “regularly kept records of
the director” provide prima facie evidence of their contents without further
foundation. N.D.C.C. § 39-20-05(4). Statute fails to define the “regularly kept
records of the director.” Peterson v. North Dakota Dep’t of Transp., 518 N.W.2d
690, 693 (N.D. 1994). But statute does reference “copies of certified copies of
various documents” as regularly kept records of the director. Id. (emphasis in
original) (citation omitted). Accordingly, this Court has stated it is unaware of “any
statute defining unsigned, uncertified documents as ‘regularly kept records of the
director.’” Id. at 694 (citation omitted). In other words, documents are only
regularly kept records of the Department if properly certified. Id. (To consider a
document to be a “regularly kept record of the director,” “[t]here must be a prima
facie showing, in the form of a certification, that the document is what it purports to
be.” (emphasis added)).
[¶22] Here, the hearing officer admitted Exhibit 1.1 over objection as a regularly
kept record of the Department. Tr., 15:3-25:5. Jackson purported to certify Exhibit
1.1. Appellant’s App’x, at 5. But Jackson did not certify Exhibit 1.1 because he
was on administrative leave at the time of the purported certification. Appellant’s
App’x, at 46. Jackson was not even allowed to make contact with the Department.
Id. In other words, the certification for Exhibit 1.1 was facially false. “[I]n order
to be admissible as ‘regularly kept records of the director,’ a document must bear
some reliable verifiable indicia that the document is in fact what it purports to be.”
Peterson, 518 N.W.2d at 694. Because the driving abstract contained in Exhibit 1.1
13

bore “no reliable, verifiable indicia that [it is] in fact [a] true and correct cop[y]”
from the Department, id., the hearing officer erred in admitting it as a regularly kept
record of the department.
[¶23] The hearing officer held this Court’s decision in State v. Obrigewitch, 356
N.W.2d 105 (N.D. 1984), allowed the document falsely stamped in Jackson’s name
to be admitted as regularly kept records. Appellant’s App’x, at 55-56. Obrigewitch
is inapposite. In Obrigewitch, the Department used a stamp signature to stamp the
regularly kept records of the Department. 356 N.W.2d at 107-08. The issue before
this Court was “whether or not a script signature made by a rubber stamp is
sufficient for authentication purposes to comply with the rules of evidence[.]” Id.
at 108. This Court held “in the absence of a statute providing otherwise, a signature
may be affixed to a document by writing by hand, by printing, by stamping, or by
other means.” Id. (citations omitted). Accordingly, the rubber-stamp certification
and signature sufficiently certified the documents. Id.
[¶24] Here, Mr. Hewitt does not dispute the law permits Jackson to stamp his
certification on the regularly kept records of the Department. Indeed, Mr. Hewitt
would not even dispute Jackson could direct another to stamp his certification on
the regularly kept records of the Department. Cf. State v. Verdirome, 421 A.2d 563,
565-66 (Conn. Super. Ct. 1980) (commissioner could delegate to staff member to
use stamp to certify documents for him). What Mr. Hewitt does dispute is Jackson
did not personally certify the documents—with a stamp or otherwise—and did not
delegate another to certify the documents under his authority. Jackson did not do
14

this because Jackson was not working for the Department at the time of the alleged
certification. Appellant’s App’x, at 46. There is simply no evidence in the record
that Jackson certified Exhibit 1.1 as the regularly kept records of the Department.
Absent such evidence, the hearing officer erred in admitting the exhibit—including
the driving abstract. Because the hearing officer relied on this improperly admitted
driving abstract when rendering his decision, Appellant’s App’x, at 55-56, this
Court should reverse.
III.

The hearing officer erred in admitting Exhibit 1.2 as a regularly kept
record of the Department when the evidentiary record lacked evidence
of a certification by a person with authority.

[¶25] The driving abstract contained in Exhibit 1.1 was also in Exhibit 1.2, which
the hearing officer also admitted into evidence. Tr., 15:3-25:5. Because the hearing
officer also erred in also admitting Exhibit 1.2, this Court should reverse.
[¶26] Rehborg attempted to certify Exhibit 1.2 as Interim Director of the Driver’s
License Division of the Department. Apellant’s App’x, at 12. But “before entering
upon the duties of that individual’s office[,]” a civil officer “shall take and subscribe
the oath prescribed in section 4 of article XI of the Constitution of North Dakota.”
N.D.C.C. § 44-01-05. “[T]he word ‘shall’ in a statute creates a mandatory duty.”
Sweeney v. Sweeney, 2002 ND 206, ¶ 17, 654 N.W.2d 407 (citations omitted).
Accordingly, Mr. Hewitt sought proof Rehborg took the required oath to act as
Interim Director of the Driver’s License Division of the Department. Appellant’s
App’x, at 47. The Department candidly answered it possessed no evidence Rehborg
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met the mandatory duties to act as Interim Director. Id. In other words, the
Department admitted Rehborg lacked authority to act as Interim Director.
[¶27] Again, “in order to be admissible as ‘regularly kept records of the director,’
a document must bear some reliable verifiable indicia that the document is in fact
what it purports to be.” Peterson, 518 N.W.2d at 694. Because the driving abstract
contained in Exhibit 1.2 bore “no reliable, verifiable indicia that [it is] in fact [a]
true and correct cop[y]” from the Department, id., the hearing officer erred in
admitting it as a regularly kept record of the department. Because the hearing officer
relied on this improperly admitted driving abstract when rendering his decision,
Appellant’s App’x, at 55-56, this Court should reverse.
IV.

The Department denied Mr. Hewitt a fair hearing by admitting it could
not tell Mr. Hewitt during the hearing which evidence the Department
was using to seek revocation of his driving privileges.

[¶28] “The right to a fair hearing comporting with due process includes a
reasonable notice or opportunity to know of the claims of opposing parties and an
opportunity to meet them.” Municipal Servs. Corp. v. North Dakota Dep’t of Health
and Consol. Lab, 483 N.W.2d 560, 564 (N.D. 1992). The Department denied Mr.
Hewitt a fair hearing.
[¶29] Here, counsel specifically asked the hearing officer during the administrative
hearing which exhibit supported the proposed revocation. Tr., at 25:12-15. The
hearing officer candidly admitted: “I don’t know.” Id. at 25:16. It cannot be said
Mr. Hewitt received “reasonable notice or opportunity to know of the claims of [the
Department] and an opportunity to meet them[,]”Municipal Servs., 483 N.W.2d at
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564, when the hearing officer refused—or at least was unable—to clarify the
pertinent issues in the hearing to Mr. Hewitt. Tr., at 25:16. Mr. Hewitt cannot
present arguments when the Department’s refuses to tell Mr. Hewitt what he must
address. Because reversal is required if the Department denies a fair hearing, and
because the Department did not provide Mr. Hewitt a reasonable opportunity to
know of the claims against him and an opportunity to meet them, this Court should
reverse.
V.

The hearing officer refused to apply the doctrine of equitable estoppel
to administrative hearings without reference to any authority to do so,
and made erroneous factual findings in the process.
A.

The hearing officer incorrectly held the doctrine of equitable estoppel
does not apply in administrative hearings.

[¶30] The doctrine of equitable estoppel—codified in North Dakota statute—
prevents a party from providing false or misleading information, then gaining an
unfair advantage when an opposing party relies on that false or misleading
information. N.D.C.C. § 31-11-06. The hearing officer incorrectly refused to
consider the doctrine’s application to an administrative proceeding.
[¶31] The hearing officer broadly claimed the doctrine of equitable estoppel is “a
doctrine which is not applicable in statutory administrative hearings.” Appellant’s
App’x, at 56.

The hearing officer clearly misapplied the law as this Court

determined estoppel applies in administrative hearings. In Kraft v. Moore, law
enforcement approach a van with multiple occupants that had stopped after hitting
a deer. 517 N.W.2d 643, 644 (N.D. 1994). Kraft told the deputy she had been
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driving the vehicle. Id. When law the deputy arrested Kraft for DUI, another
passenger told the deputy he—and not Kraft—had been operating the vehicle. Id.
Kraft appeal the revocation of her driving privileges when she refused the requested
blood test. Id. This Court held equitable estoppel prevented Kraft from challenging
whether she operated the van:
by telling the deputy she was driving and thereby providing the deputy
with the initial facts upon which the deputy and the Department relied
in seeking the license revocation, [Kraft was] estopped from
challenging those facts at the administrative hearing for purposes of
attacking the Department’s jurisdiction to proceed in this case.
Id. at 645. In other words, this Court acknowledged the application of equitable
estoppel to administrative hearings.

The hearing officer’s ruling was not in

accordance with the law—this Court’s precedents—when he rejected equitable
estoppel out of hand as “a doctrine which is not applicable in statutory
administrative hearings.”

Appellant’s App’x, at 56.

Because the decision

misapplied the law, this Court should reverse.
B.

A preponderance of the evidentiary record does not support the
hearing officer’s findings of no evidence of equitable estoppel.

[¶32] The doctrine of equitable estoppel applies when three elements are shown:
(1) conduct which amounts to a false representation or concealment
of material facts, or, at least, which is calculated to convey the
impression that the facts are other than those which the defendant
subsequently attempts to assert;
(2) the intention, or at least the expectation, that such conduct will be
acted upon by, or will influence, the plaintiff; and
(3) knowledge, actual or constructive, of the real facts.
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Dalan v. Paracelsus Healthcare Corp. of N.D., Inc., 2002 ND 46, ¶ 19, 640 N.W.2d
726 (citation and internal quotation omitted).
[¶33] The hearing officer ruled not that Mr. Hewitt failed to establish all elements,
but that “[t]here is no evidence to support a claim of equitable estoppel.”
Appellant’s App’x, at 56. Mr. Hewitt acknowledges this Court defers to factual
findings made by a hearing officer. See, e.g., Obrigewitch v. Director, N.D. Dep’t
of Transp., 2002 ND 177, ¶ 8, 653 N.W.2d 73 (“We defer to the hearing officer’s
findings of fact if we find them to be supported by a preponderance of the evidence.”
(citation omitted)). But the evidentiary record plainly contains at least some
evidence supporting equitable estoppel. It is beyond dispute Jackson did not certify
Exhibit 1.1, or direct its certification. Compare Appellant’s App’x, at 5, with id. at
45-46. The Department specifically instructed Jackson not to make contact with
members of the Diver’s License Division of the Department. Id. at 46. Further, the
Department directed Jackson to surrender “all [Department] cards, including ID,
telephone and credit[,]” his “passwords for all computer programs [he had] access
to[,]” and any “keys to doors, and [the] office.” Id. Nevertheless, the Department
created—and provided—a document averring Jackson certified Exhibit 1.1. Id. at
5. In other words, the record plainly contains evidence of “conduct which amounts
to a false representation or concealment of material facts, or, at least, which is
calculated to convey the impression that the facts are other than those which the
defendant subsequently attempts to assert[.]” Dalan, 2002 ND 46, ¶ 19 (citation
and internal quotation omitted). Likewise, the Department cannot dispute it intends,
19

or at least expects, motorists to act upon or influence the motorists that appear at
administrative hearings, when it sends the prehearing documents. Id. Finally, the
Department had knowledge Jackson did not certify Exhibit 1.1 on April 24, 2019.
Compare Appellant’s App’x, at 5, with id. at 45-46.

In other words, a

preponderance of the evidence does not support the hearing officer’s finding of “no
evidence to support a claim of equitable estoppel.” Id. at 56. Accordingly, this
Court should reverse.
VI.

The Department’s lack of substantial justification warrants this Court’s
awarding of costs and attorneys’ fees to Mr. Hewitt.

[¶34] When a motorist successfully appeals a decision of the Department, the
reviewing court must award costs and attorneys’ fees if the Department acted
without substantial justification. N.D.C.C. § 28-32-50(1). The Department lacks
substantial justification if a reasonable person would find no reasonable basis in law
and fact for the decision. Tedford v. Workforce Safety & Ins., 2007 ND 142, ¶ 25,
738 N.W.2d 29.
[¶35] The Department acted without substantial justification. The Department
repeatedly provided documents falsely certified in Jackson’s name.

The

Department admitted documents “certified” by a facially false certification. The
Department admitted documents “certified” by another individual without authority
to act for the Department. The Department refused to clarify the pertinent issue at
the administrative hearing to Mr. Hewitt.

The Department refused to apply

applicable doctrines, and made erroneous findings of fact to do so. No reasonable
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person would find the Department can issue falsified documents, can admit falsified
documents, can admit unauthorized documents, can refuse to clarify the relevant
issues for review, or to ignore this Court’s precedents.

Accordingly, as the

Legislature commands, the Department must reimburse Mr. Hewitt for the expense
he unnecessarily incurred in defending the decision. N.D.C.C. § 28-32-50(1).
CONCLUSION
[¶36] Through the Administrative Practices Act, the Legislature set forth when the
courts are to reverse agency decisions. A court must reverse a decision if “[t]he
order is not in accordance with the law[,]” “[t]he findings of fact made by the agency
are not supported by a preponderance of the evidence[,]” or “[t]he rules or procedure
of the agency have not afforded the appellant a fair hearing.” Martin, 2009 ND 181,
¶ 33 (citing N.D.C.C. § 28-32-46). The Department’s decision to revoke Mr.
Hewitt’s driving privileges was not in accordance with the law. The hearing officer
made findings not supported by the preponderance of the record in reaching the
decision. The hearing officer failed to afford Mr. Hewitt a fair hearing in reaching
the decision. Accordingly, as the Legislature directs, this Court should vacate the
Department’s decision, and award Mr. Hewitt his costs and attorneys’ fees.
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