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Oral Argument:

The State is requesting oral argument to explain the specific facts that support the District
Court's finding of Clear and Convincing Evidence that J.B. remains a sexually dangerous
individual and how there are facts that J.B. has serious difficulty controlling his behavior.
The State is also requesting oral argument to dispute the Appellant's arguments that the
statute is unconstitutional.
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Transcript and Report References:
The Appellee will refer to the transcript for the discharge hearing on June 29, 2020 and any
references to that transcript will be "Tr." in this brief. The Appellee will refer to Dr.
Deirdre M. D'Orazio as (D'Orazio), and the D'Orazio Report, dated April 6, 2020, Annual
Re-Evaluation at Index 172 as "Index 172 D'Orazio 2020" with the appropriate page
number of the D'Orazio Report. The State will refer to the Respondent as "J.B." The
Appellee will refer to Dr. Stacey Benson as (Benson) and Benson's evaluation at Index
177 as "Index 177 Benson 2020" with the appropriate page number of the Benson Report.
The Appellee will refer to the September 3, 2020, Memorandum Decision and Order of
Commitment as "Index 190 Court Order" with the appropriate page number of the Order.
STATEMENT OF THE ISSUES
,rt. I. The District Court Correctly Found That There Was Clear and Convincing Evidence
That J.B. Is Still A Sexually Dangerous Individual That Has Serious Difficulty
Controlling His Behavior.
,r2. IL The Commitment of Sexually Dangerous Individuals Contained in NDCC Chapter
25-03 .3 Is Constitutional.
STATEMENT OF THE CASE
,I3. The State agrees with most of the Appellant's Statement of the Case, but adds this
information. J.B. was convicted of aggravated assault and theft of property in 2006
involving an attack on a female staff person at North Dakota State Hospital (NDSH),
and in 2006 he was transferred to the North Dakota State Penitentiary (NDSP),
returning to NDSH in 2015. Index 76 Report 1; 2019 Tr. 88.
,r4. The Respondent's initial SDI Evaluation was by Dr. Etherington in 2005, and Dr.
Belanger in 2005. Index 76. J.B. was committed to NDSH in September 2005. Index
76. There were annual re-evaluation reports by Dr. Lisota in 2016, and Dr. Krance in
2017. Index 76. D'Orazio tried to interview J.B. on March 20, 2020, and J.B. refused
to participate in the interview with D'Orazio. Tr. 8; Index 172 (p. 1-2) Appellee
5

Appendix 3-4. In February of 2020, J.B. filed to request a discharge hearing. Index
125. D'Orazio Evaluation was Exhibit 1. Index 172. Appellee Appendix 3-48. Tr. 6.
Dr. Stacey Benson was appointed as an independent examiner for J.B., by an order
dated March 11, 2020. Index 141. Benson's Evaluation was admitted as Respondents
Exhibit A. Index 177. Tr. 6.

,rs. The District Court found

that J.B. engaged in sexually predatory conduct as it was

proven by prior adjudication, and the District Court found the first prong element to
have been proven by clear and convincing evidence. Index 190 Court Order 2-3;
Appellant Appendix 11-12. The Respondent stipulated to prong one (1) being met by
the State. Tr. 6.
,r6. D'Orazio testified on June 29, 2020 at a discharge hearing. Tr. 7-106. Respondent
stipulated D'Orazio is an expert pursuant to NDCC § 25-03.3-01(4) with her expertise
in sexual offender evaluations pursuant to that statute. Tr. 6. D'Orazio resume was
admitted as Exhibit 2, Index 173. Tr. 6. On July 13, 2020, J.B. filed a Petition for
Post-Commitment Community Placement, and the Petition did not contain any
allegations of statutory violations by the NDSH. Index 182.
,I7. On September 3, 2020, the District Court issued its Memorandum Decision and Order
of Commitment finding that J.B. is a sexually dangerous individual and the state has
shown by clear and convincing evidence presented at the hearing that each element has
been established. Index 190 Court Order 2-14; Appellant Appendix 11-14. The
District Court conducted a constitutional analysis and found that the statute was
constitutional and J.B.' s claim fails. Index 190 Court Order 14-18; Appellant Appendix
14-18. J.B. appealed the Court's denial of discharge. Appellant Appendix 29. The
6

Respondent concedes that the State has met its burden by clear and convincing evidence
that J.B. remains a sexually dangerous individual (SDI). Appellant Brief 19.

STATEMENT OF THE FACTS

18. The Appellant's Brief does not contain all of the relevant facts for this case.

This is the

Appellee's Statement of facts from the record, exhibits, D'Orazio Report, Index 172
(Appellee Appendix 3-48), Benson Report, Index 177, Court Order Index 190
(Appellant Appendix 10-28), and transcript in this matter.

19.

The North Dakota State Hospital [NOSH] filed its annual letter of review on February
5, 2020, and there was not a petition for discharge from the NOSH Executive Director,
and there was not a petition for community placement. Index 123.

110.

D'Orazio testified that J.B.'s variety of victim pool increases the risk of re-

offending, and the PPG mirrors his victim pool, and requires a higher level of
supervision. Tr. 13-14. D'Orazio testified that J.B. had predatory conduct as both a
juvenile offender and an adult offender, and this puts him at a much higher risk to reoffend. Tr. 14. D'Orazio testified that J.B. was in one of the most secure environments
at the NOSH as an adult, and he was able to re-offend in a very violent matter, in an
escalation of his sexual offending, and that is an illustration of the increased risk of
someone who has juvenile and adult offenses. Tr. 15.

111.

Both experts, D'Orazio and Benson, found that J.B. had disorders that met the

criteria for prong two (2), and both included Antisocial Personality Disorder [ASPD],
Attention Deficit Hyperactivity Disorder [ADHD], and Pedophilic disorder. Tr. 16-17.
Both experts, D'Orazio and Benson, conducted tests with high risk results. Tr. 21, 23.
D'Orazio testified that the PPG results also provided that J.B. is a higher risk to re7

offend. Tr. 12-13. D'Orazio testified that J.B. has inconsistencies in his self-report,
and it may be a lack of awareness or insight, or it could be part of a pattern of deceit.
Tr. 19. Benson's report indicates that J.B.'s responses on the "ABEL Assessment"
were that he was not sexually aroused by children. Index 177. Benson 2020, p. 35-37.
,I12.

D'Orazio provided testimony and information in her report regarding J.B.'s current

behaviors and treatment progress. Tr. 25-27, 35. D'Orazio stated in her report that
"absence of documented negative behavior notes is not always indicative of absence or
reduction in the relevant psychological risk factor." Index 172 D'Orazio 2020, p. 39;
Appellee Appendix 41. D'Orazio pointed out sexual coercive fantasies, child focus,
and sexual violent and pedophilic interests and both were shown on the recent PPG.
Tr. 12, 34. In relation to how J.B. relates to people, there were problems in all areas
prior to treatment, but J.B. still has shown callousness and a continued history of
internal grievance thinking, poorly managed anger, and dysfunctional relational style.
Tr 30. Index 172, D'Orazio 2020, p. 40. Appellee Appendix 42.
,I13.

D'Orazio noted from this year's treatment notes examples that J.B. was arguing

with peers, and not utilizing his tools, not heeding verbal warnings, not following rules
with a write-up, was blaming others, and having ongoing problems with deceit and
manipulation. Tr. 17, 35, 58, 93, 97, 98, 101. See Index 172, D'Orazio 2020, p. 44.
Appellee Appendix 46. D'Orazio testified that there is value from J.B. continuing in
sex offender treatment, and his treatment is not stagnant, but there is a pattern of a
regression by a new criminal act, or a serious rule violation, and demotions, and his
treatment is two steps forward and then, a step back. Tr. 24-26.

8

,I14.

D'Orazio cautioned that J.B. has shown progress in treatment, but J.B. has not

successfully completed treatment primarily related to lack of a realistic release plan,
and the protective factors. Tr. 30, 40-41, 81-83. Index 172 D'Orazio 2020, p. 43-44.
Appellee Appendix 45-46. D'Orazio opined that J.B. is not able to be managed in a
community placement setting, and still requires hospitalization as the least restrictive
placement. Tr. 26-27. D'Orazio indicated that only one of the protective facts was
present, and others were either only partially present, or not present. Tr. 28-31. J.B.
does not have full-time employment outside of the NDSH. Tr. 29. J.B. does not have
community and family supports outside of the NDSH. Tr. 28. 41, 90. Kristin Plessas
testified that J.B. does not have a residence outside of the NDSH. Tr. 122-123.
D'Orazio testified that J.B. has work to do on the factor of cooperating with
professional supports and external supervision. Tr. 29. J.B. has not completed sex
offender treatment. Tr. 30, 81-83.
,I15.

Both experts, D'Orazio and Benson, provided opinions that J.B. has mental

disorders that make him likely to engage in further acts of sexual predatory conduct
which constitute a danger to the physical health, mental health and safety of others. Tr.
16-17, 33. Both experts, D'Orazio and Benson, gave opinions that J.B. currently has
serious difficulty controlling his sexual behaviors. Tr. 34. Both experts indicated that
J.B.' s lying to staff, and engaging in rule violations were the current specific behaviors
that relate to his serious difficulty in controlling his behaviors. Tr. 35-36. Some
specific recent behaviors included a negative write-up, multiple warnings for arguing
with peers, J.B. possessing porn, 1-900 sexual calls in J.B.' s name, J.B. being deceptive
on the polygraph, and being demoted and placed back in a more secure setting. Tr. 359

36, 60. Index 172, D'Orazio 2020, pp. 15, 20-23, 26-27, 29. Appellee Appendix 17,
22-25, 28-29, 31. D'Orazio testified that evidence of his serious difficulty controlling
his behavior includes his interest in movies with bondage and violence, and J.B.'s
choice to masturbate, as this is the fusion of pain and sex, which has a nexus with his
paraphilic disorder, and sexual sadism and arousal to coercion. Tr. 39-40.
~16.

D'Orazio testified that J.B. has several mental health disorders for which there is a

nexus that he is likely to sexually re-offend. Tr. 15, 18, 37, 39, 100-101. Some specific
behaviors mentioned by D'Orazio as a nexus of the behaviors and disorders included
J.B.'s interest in movies with bondage and violence, and J.B.'s choice to masturbate to
those movies, and J.B.'s sexual fantasies with bondage include the fusion of pain and
sex, which is very close to the paraphilic disorder, and the sexual sadism and arousal
to coercion. Tr. 39-40.
~17.

There was nothing presented that the NOSH committed any statutory violations.
LAW AND ARGUMENT

I.

~18.

The District Court Correctly Found That There Was Clear and
Convincing Evidence That J.B. Is Still A Sexually Dangerous Individual
That Has Serious Difficulty Controlling His Behavior.
The standard of review for discharge hearings of civilly committed sexually

dangerous individuals are reviewed under a modified clearly erroneous standard. In re
J.M., 2019 ND 125, ~6, 927 N.W.2d 422. This Court will affirm a District Court's
order denying a petition for discharge unless it is induced by an erroneous view of the
law, or this Court is firmly convinced it is not supported by clear and convincing
evidence. Id. This Court explained that it gives "great deference to the [District]

10

court's credibility determinations of expert witnesses and the weight to be given to their
testimony." Id.
,fl 9.

The District Court correctly stated that the burden is on the State at a discharge

hearing to prove by clear and convincing evidence the committed individual remains a
sexually dangerous individual pursuant to NDCC § 25-03 .3-18(4). Index 190 Court
Order 1; Appellant Appendix 10. See NDCC 25-03.3-18(4). In re Graham, 2013 ND
171 ,IIO, 837 N.W.2d 382; In re J.M., 2019 ND 125, ,r 7,927 N.W.2d 422. The District
Court correctly cited that to be committed as a sexually dangerous individual, a person
must meet three (3) elements as listed in NDCC § 25-03.3-01(8). Index 190 Court
Order 1-2; Appellant Appendix 10-11. See NDCC § 25-03.3-01(8); In re J.M., 2019
ND 125, 17, 927 N.W.2d 422.
120.

The District Court correctly explained that in addition to the three (3) statutory

requirements, the State must also satisfy the substantive due process requirements, and
the State must prove that the committed individual has serious difficulty controlling his
behavior, and the District Court cited Kansas v. Crane, 534 U.S. 407,413. Index 190
Court Order 2; Appellant Appendix 11. See also, In re J.M., 2019 ND 125, ,r 8, 927
N.W.2d 422.

The District Court also correctly explained that there must be a

connection between the disorder and the individual's inability to control his actions and
cited In re J.M., 2019 ND 125,

,r

8, 927 N.W.2d 425. Index 190 Court Order 2;

Appellant Appendix 11.
,r21.

The District Court explained North Dakota construes the definition of a sexually

dangerous individual as including "proof of a nexus between the requisite disorder and
dangerousness to encompass proof that the disorder involves serious difficulty in
11

controlling behavior .... " Index 190 Court Order 2; Appellant Appendix 11 (citing In
re J.M., 2019 ND 125, ,r 8, 927 N.W.2d 422). This Court explained that neither North
Dakota case law, nor Kansas v. Crane, 534 US 407 (2002), "require the conduct
evidencing the individual's serious difficulty in controlling his behavior to be sexual in
nature." In re J.M., 2019 ND 125, ,r 8,927 N.W.2d 422. This Court has also explained
that the substantive due process requirement of Crane is not a "fourth prong" of
N.D.C.C. § 25-03.3-01(8); rather, the constitutional requirement is part of the definition
of a "sexually dangerous individual." In re Vantreece, 2009 ND 152, ,I6 (citing Matter
ofR.A.S., 2009 ND 101, ,Il5, 766 N.W.2d 712).
,I22.

The first prong is that the individual engaged in sexually predatory conduct. NDCC

§ 25-03.3-01(8). The District Court defined sexual predatory conduct pursuant to the
statute. Index 190 Court Order 2-3; Appellant Appendix 9-10. The District Court
reasoned that the first prong element may be proven by a prior adjudication and res
judicata prevents re-litigation of that inquiry. Index I 08 Court Order 3; Appellant
Appendix IO. See Inre Graham, 2013 ND 171, ,Il2, 837 N.W.2d 382. The Respondent
stipulated to prong one (1) being met by the State. Tr. 6. The District Court made a
finding that the element has been proven by clear and convincing evidence. Index 190
Court Order 2-3; Appellant Appendix 11-12. The District Court's Order is supported
by clear and convincing evidence that J.B. engaged in sexually predatory conduct.
,I23.

The second and third prongs require a congenital or acquired condition, and that

the individual is likely to engage in further acts of sexually predatory conduct which
constitutes a danger to others. See NDCC § 25-03.3-01(8); In re J.M., 2019 ND 125,

,r 7,

927 N.W.2d 422. The District Court explained that the experts reach similar
12

conclusions as to their respective diagnoses of J.B.

Index 190, Court Order 4,

Appellant Appendix 13.
,r24.

The District Court explained with detailed analysis that D'Orazio and Benson

concluded that J.B. meets the criteria for a diagnosis of at least disorders that met the
criteria for prong two (2), and included ASPD, ADHD, and Pedophilic Disorder. Index
190, Court Order 4-6, Appellant Appendix 13-15. Tr. 16-17. The District Court found
that D'Orazio's diagnosis of ASPD is supported by the record. Index 190, Court Order
4, Appellant Appendix 13. Tr. 16-17. The District Court finds that D'Orazio's
conditional diagnosis of Pedophilic Disorder is accurate. Index 190, Court Order 4-5,
Appellant Appendix 13-14. The District Court also analyzed that D'Orazio diagnosed
J.B. with Other Specified Paraphilic Disorder (OSPD) (Coercion and Sexual Sadism)
and found that J.B. derives gratification from sexual behaviors and fantasies involving
coercion, control, and violence which supported D'Orazio's diagnosis ofOSPD. Index
190, Court Order 4-5, Appellant Appendix 13-14. Tr. 15-16. Index 172 D'Orazio
2020, p. 44. Appellee Appendix 46. The District Court found that D'Orazio's diagnosis
of ADHD is confirmed by the record as J.B. has impulsive behaviors, and frequently
acts out of impulse. Index 190, Court Order 5, Appellant Appendix 14. Tr. 17.
,r25.

The District Court also analyzed Benson's diagnoses of J.B. The District Court

provided that "Dr. Benson explains that J.B. 's disorders amalgamate into a dangerous
mix. Benson 2020, p. 65 [Index 177]. Antisociality, combined withADHD, Pedophilic
Disorder, and Sexual Sadism disorder, created sexual interests in children and sexual
arousal in inflicting pain and suffering, often with criminal consequences. Id. [Index
177]." The District Court found that there was clear and convincing evidence that J.B.
13

has a congenital or acquired condition that is manifested by a sexual disorder, a
personality disorder, or other mental disorder or dysfunction which causes him to pose
a danger to others, and the second prong is met. Index 190, Court Order 6, Appellant
Appendix 15.
,I26.

The District Court gave specific factual findings of how J.B.'s disorders make J.B.

likely to engage in further acts of sexually predatory conduct which constitute a danger
to others. Index 190, Court Order 7-11, Appellant Appendix 16-20. The District Court
noted that J.B.' s offense against the State Hospital employee marked a troubling
escalation towards violence. Index 190, Court Order 7, Appellant Appendix 16. Tr.
15. The District Court found D'Orazio's opinion as more persuasive that J.B. must, at
a minimum, complete the entire sex offender treatment program prior to being released
into the community, in part because J.B. has not completed a sex offender treatment
program at any institution. Index 190, Court Order 7-11, Appellant Appendix 16-20
(the District Court cited D'Orazio 2020, p. 15, 43, Appellee Appendix 17, 45).
D'Orazio testified that treating J.B. will require sustained rule abiding treatment over
a period of years. Tr. 27.
,I27.

The District Court's analysis specifically included facts that J.B. was deceptive on

a polygraph regarding pornography at the CTC house, and phone sex hotline calls
invoiced in J.B.' s name. Index 190, Court Order 8, Appellant Appendix 17 (the District
Court cited Benson 2020, p. 57-58). The District Court found that the actuary test
results were high with similar results by both experts. Index 190, Court Order 9-11,
Appellant Appendix 18-20. In Matter of T.O., 2009 ND 209, ,I6, 776 N.W.2d 47
(providing that a person may be committed as a sexually dangerous individual if the
14

individual's likelihood to engage in further acts of sexually predatory conduct which
constitutes a danger to physical, or mental health or safety of others is proven by
evidence of the individual's scores on actuarial assessment instruments, violation of
treatment center rules, failure to complete treatment and acting out sexually).
,I28.

The District Court analyzed facts of the Penile Plethysmograph [PPG] and J.B. 's

inconsistent disclosures. Index 190, Court Order 8-9, Appellant Appendix 17-18. The
District Court explained that J.B. denied sexual stimuli regarding sexual arousal by
touching a child, and forcing an adult to have sex with him, and the PPG results in 2020
exhibited sexual responses towards prepubescent/pubescent children, and a high degree
of arousal towards sexualized violence and child molestation. Index 190, Court Order
8-9, Appellant Appendix 17-18 (the District Court cited Benson 2020, p. 35-37, and
D'Orazio 2020, p. 40, Appellee Appendix 42). The District Court concluded that the
inconsistency between J.B.'s disclosures and the PPG results is either that J.B. lacks
insight into his own sexual preferences, or J.B. was deceptive in answering the ABEL
assessment. Index 190, Court Order 9, Appellant Appendix 18. The District Court
found that J.B. requires treatment until he recognizes his own tendencies towards
sexual violence, and has developed the behavioral intervention skills necessary to
mitigate those behaviors. Index 190, Court Order 9, Appellant Appendix 18.
,I29.

The Respondent's attorney does not even challenge that J.B. has a congenital or

acquired condition that is manifested by a sexual disorder, personality disorder or other
mental disorder that makes J.B. likely to engage in further acts of sexually predatory
conduct which constitute a danger to the physical or mental health or safety of others.
See Appellant Brief,I9. This Court has explained that when there is a failure to refute
15

the statements, the statements may be taken as true. In re E.W.F., 2008 ND 130, ,16,
751 N.W.2d 686. Not only did the Respondent's attorney fail to refute the second and
third prongs in the Appellant brief, but the Respondent concedes that the State has met
its burden of providing clear and convincing evidence that J.B. remains a sexually
dangerous individual. Appellant Brief ,9. The District Court found that prong three
(3) was met. Index 190, Court Order 11, Appellant Appendix 20.
,30.

This Court explained in case In re EWF, 2008 ND 130, ,19, 751 N.W.2d 686, that

the respondent's substantive due process arguments were without merit and not even
ripe for review. This Court explained that EWF did not provide factual arguments that
the psychiatric diagnosis or the severity of the mental abnormality is not sufficient to
distinguish him from the dangerous, but typical, recidivist convicted in an ordinary
criminal case as required in Crane. 543 US at 413. In re E.W.F., 2008 ND 130, ,19,
751 N.W.2d 686. EWF did not dispute that he suffered from paraphilia and pedophilia,
and EWF provided no factual basis to support his contention that these disorders do not
make it difficult for him to control his behavior. Id. Just like EWF, the Respondent
did not dispute that J.B. suffers from sexual disorders that make it likely for him to
reoffend in the future with sexually predatory conduct which constitute a danger to
others.
,31.

This Court has explained that part of proving a person is a sexually dangerous

individual requires proof that the person has serious difficulty in controlling his
behavior, but that this does not require that the conduct be sexual in nature. In re J.M.,
2019 ND 125, ,s, 927 N.W.2d.

16

132.

The District Court made specific detailed findings as he analyzed the expert

opinions that both indicated that J.B. continues to demonstrate serious difficulty
controlling his behavior. Index 190, Court Order 11-14, Appellant Appendix 20-23.
The District Court specifically noted that D'Orazio testified at the June 29, 2020 .
hearing that J.B.' s treatment progress is frequently one step forward, then, two steps
backwards. Index 190, Court Order 12, Appellant Appendix 21. Tr. 26. The District
Court quoted D'Orazio's report that since returning to the State Hospital, J.B. received
write-ups for "conning and deceptive behaviors, failing to follow rules, and
irresponsible and impulsive behaviors.

Index 190, Court Order 12, Appellant

Appendix 21 (the District Court cited D'Orazio 2020, p. 15, Appellee Appendix 17).
133.

The District Court made specific findings about how J.B.'s disorders have a nexus

with his serious difficulty in controlling his behaviors, such as D'Orazio's opinion that
J.B.'s OSPD affects his emotional capacity in that his sexual arousal is fused with
aggressive themes, and J.B. derives sexual interest from coercing and inflicting
suffering on vulnerable others, leading to self-focused sexual gratification. Index 190,
Court Order 12, Appellant Appendix 21; Index 172, D'Orazio 2020, p. 44, Appellee
Appendix 46. Tr. 15, 18. The District Court found that J.B.'s disorders render him
attracted to deviant and criminal sexual activity, and J.B. 's collective diagnoses impair
his volitional functioning. Index 190, Court Order 13, Appellant Appendix 22. The
District Court found that ASPD contributes to J.B.'s difficulty controlling his behavior,
and along with ADHD, J.B. has deficits in self-regulation, poor impulsivity, poor
judgment, and demonstrates a failure to plan ahead, and reckless disregard for others.
Index 190, Court Order 13, Appellant Appendix 22.
17

,I34.

The District Court explained its findings are based off the entire record for J.B.,

including that J.B. has not completed sex offender treatment; J.B. demonstrates
pedophilic interests that have not been processed in treatment as evidenced by the PPG
results in conjunction with counseling notes. Index 190, Court Order 14, Appellant
Appendix 23. This past conduct is relevant and may be taken into account with present
conduct for the court to determine if an individual continues to have the inability to
control his behavior. See Matter of Didier, 2019 ND 263, ,I8-9, 934 N.W.2d 417. The
District Court found by clear and convincing evidence that the due process
requirements were satisfied. Index 190, Court Order 14, Appellant Appendix 23. The
District Court found by clear and convincing evidence, that with all of the prongs and
requirements having been met, that J.B. remains a sexually dangerous individual.
Index 190, Court Order 14, Appellant Appendix 23.
,I3 5.

Therefore, the State has met its burden that J.B. still remains a sexually dangerous

individual and should remain at NOSH because J.B. has serious difficulty controlling
his behaviors. The Respondent concedes that the State has met its burden by clear and
convincing evidence that J.B. remains a sexually dangerous individual (SDI).
Appellant Brief 19. The District Court correctly found that there was clear and
convincing evidence that J.B. is a sexually dangerous individual that has serious
difficulty controlling his behaviors, and therefore, the District Court's findings should
be affirmed and J.B. should remain committed as an SDI at the NOSH.
II.

The Commitment of Sexually Dangerous Individuals Contained in NDCC
Chapter 25-03.3 Is Constitutional.

136.

The Respondent's arguments attack the purpose and effect of the civil commitment

statute in NDCC Chapter 25-03.3. This Court explained that NDCC Chapter 25-03.3
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is intended to be civil in nature. In re G.R.H., 2011 ND 21, ,rl4, 793 N.W.2d 460.
North Dakota has a compelling interest in safety and treatment, and specifically the
statute explains that the individual rights of the SDI are subordinate to the legitimate
safety precautions and the terms of the applicable individualized treatment plan.
NDCC § 25-03.3-23. This Court explained that the North Dakota statutory scheme
closely resembles the Kansas statute in Kansas v. Hendricks, 521 US 346 (1997). In
re G.R.H., 2011 ND 21, ,r16, 793 N.W.2d 460. This Court explained that Chapter 2503.3 NDCC, conforms to all the requirements of Hendricks and contains all the
procedural and evidentiary safeguards for affected individuals. In re G.R.H., 2011 ND
21, ,r17, 793 N.W.2d460. See also In the MatterofHehn, 2021 ND 20, ,rs, 494 N.W.2d
848 (explaining the pre-commitment and post-commitment procedures that satisfy due
process, and that post-commitment safeguards to protect the SDI's liberty interest as
the person proceeds through the treatment process satisfies procedural due process).
The District Court explained that J.B. utilized all of the procedural safeguards provided
for him, including appointed counsel, an independent examiner, and the parties were
present at a hearing on June 29, 2020. Index 190, Court Order 17, Appendix 26.
Further, the record reflects that the NDSH issued its annual letter, and J.B. exercised
his right to request the annual hearing. Index 123, 124, 125. This Court explained that
the civil commitment provisions of NDCC Chapter 25-03 .3 are not impermissibly
punitive in form or effect. In re G.R.H., 2011 ND 21, ,r17, 793 N.W.2d 460.
,r37.

This Court explained that the plain language in the North Dakota Statute requires a

causal relationship or nexus between the SDI's disorder and dangerousness, which
establishes a likelihood of re-offending. In re G.R.H., 2006 ND 56, ,r16, 711 N.W.2d
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587. D' Orazio testified to the nexus between J.B.' s disorders and J.B.' s dangerousness,
and J.B.'s high risk ofre-offending. Tr. 15, 18, 37, 39, 100-101. This Court discussed
the legislative history of the statute and explained that the intent of the definition of
"mental disorder" was to be tied by expert testimony to the SDI's inability to control
his or her behavior and which would, therefore, likely result in further sexually
predatory conduct. In re G.R.H., 2006 ND 56, ,r17, 711 N.W.2d 587. All regularly
enacted statutes carry a strong presumption of constitutionality, which is conclusive
unless the party challenging the statute clearly demonstrates that it violates the state or
federal constitution. Olson v. Bismarck Parks and Recreation Dist., 2002 ND 61, ,Il 1,
642 N.W.2d 864.

J.B. has not established any violations of the United States

Constitution, and J.B. has not established any violations of the North Dakota
Constitution.
,r38.

This Court explained that the Court "construes the definition of sexually dangerous

individual to mean that proof of a nexus between the requisite disorder and
dangerousness encompasses proof that the disorder involves serious difficulty in
controlling behavior and suffices to distinguish a dangerous sexual offender whose
disorder subjects him to civil commitment from the dangerous but typical recidivist in
the ordinary criminal case." In re G.R.H., 2006 ND 56, ,r18, 711 N.W.2d 587. The
District Court used that definition. Index 190, Court Order 2, Appendix 11. This Court
explained that the North Dakota Statute's requirement of a nexus between the disorder
and future dangerousness satisfies the constitutional due process requirements of
Kansas v Crane, 534 US 407 (2002). Inre G.R.H., 2006 ND 56,118. 711 N.W.2d 587.
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There is ample testimony by D'Orazio as to the nexus between J.B. 's disorders, and his
risk factors, and dangerousness to re-offend. Tr. 15, 18, 37, 39, 100-101.
,r39.

The Respondent argues that if Dr. D'Orazio had alleged that J.B. was ready for

community placement release and Dr. Benson said he was not ready that J.B. would be
out on post-commitment community placement. Appellant Brief ,r22. This is not
accurate because the independent evaluator, Dr. D'Orazio, is not the NOSH Executive
Director filing a petition for release. See NDCC §25-03.3-24(1). Also, even if Dr.
D'Orazio's report would have resulted in the NOSH Executive Director filing a petition
for post-commitment community placement, the State's Attorney would still have the
right to a hearing before the court, and the Court would still make the final
determination of whether or not the SDI would be released on post-commitment
community placement. NDCC §25-03.3-24(1); See also Hearing on H.B. 1057 Before
the House Judicial Comm., 59th Legis. Sess. (January 25, 2005) (testimony of
Governor's Legal Counsel Duane Houdek).
,r40.

The District Court's decision to continue J.B.'s commitment would still be based

upon the nexus between J.B.'s disorder and J.B.'s dangerousness, and it was based
upon this nexus and dangerousness. The ultimate decision to determine if there is clear
and convincing evidence sufficient for commitment of the SDI rests with the Court.
Matter of M.D., 2008 ND 208, ,r10, 757 N.W.2d 599. The mere fact that a person is
detained does not inexorably lead to the conclusion that the government has imposed
punishment. In re G.R.H., 2011 ND 21, ,r17, 793 N.W.2d 460 (quoting US v. Salerno,
481 US 739, 746 (1987)). Procedural due process requires fundamental fairness of
notice and a meaningful opportunity for a hearing. In re G.R.H., 2006 ND 56, ,r24, 711
21

N. W.2d 587. The North Dakota statute allows for notice, and opportunity for a hearing,
and for the Court to determine the dangerousness of the SDI. J.B. had notice, and a
hearing, and the Court determined that J.B. was a sexually dangerous individual and
that he has serious difficulty controlling his behavior. Index 190, Court Order 14,
Appendix 23.
,I41.

The Respondent ignores that the statute serves a dual purpose of protecting the

public from the most dangerous sexual offenders, while simultaneously treating those
individuals so that they may safely return to the community. In re G.R.H., 2011 ND
21, ,Il8, 793 N.W.2d 460 (citing Interest of P.F., 2008 ND 37, ,I20, 744 N.W.2d 724
(citing Hearing on H.B. 1047 Before the Senate Judicial Comm., 55 th Legis. Sess.
(March 5, 1997) (testimony of Attorney General Heidi Heitkamp)). The civil aspect is
the focus on public safety and also the treatment of the individual.

This Court

previously specifically examined NDCC § 25-03.3-24 as it applied to GRH, a person
committed as a SDI. In re G.R.H., 2006 ND 56, ,I26, 711 N.W.2d 587. This Court
explained that the issue in GRH in 2006 was whether a determination of the least
restrictive manner of treatment by the NOSH Executive Director necessary to treat the
individual satisfies procedural due process. In re G.R.H., 2006 ND 56, ,I24 , 711
N.W.2d 587. This Court explained that the NOSH Executive Director may conduct a
risk management assessment of the individual for the purpose of determining whether
the individual may be treated safely in the community on an outpatient basis. In re
G.R.H., 2006 ND 56, ,I26, 711 N.W.2d 587. This Court explained that the plain
language of NDCC § 25-03 .3-13 authorizes the NOSH Executive Director to decide
the least restrictive available treatment for a sexually dangerous individual. In re
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G.R.H., 2006 ND 56, ,r22, , 711 N.W.2d 587. D'Orazio testified that Hospitalization
is the least restrictive treatment for J.B. at this time, and he needs to complete the sex
offender treatment. Tr. 26. This Court explained that so long as civil commitment is
programmed to provide treatment, and periodic review, due process is provided. In the
Matter of Hehn, 2021 ND 20, ,Jl3, 494 N.W.2d 848. J.B. is receiving treatment and
periodic review, and the NOSH is programmed to provide treatment.

D'Orazio

specifically said that J.B. needs to remain at the NOSH for treatment and treatment is
not currently stagnant for J.B.
,J42.

This Court explained that the executive director may place a committed individual

in the community for treatment on an outpatient basis only by court order, and the
executive director may petition the court at any time for community placement. In re
G.R.H., 2006 ND 56, ,J26, 711 N.W.2d 587. This Court explained that the effect of the
provisions for post-commitment community placement is that a court order for
commitment as a sexually dangerous individual precludes outpatient treatment unless
the court enters a subsequent order for outpatient treatment. Id. The legislative history
reveals that the legislature considered that there were specific purposes in having the
executive director make the assessment after the commitment, and it was to preserve
the constitutional integrity of the current statute, and also to avoid the "plea bargaining"
of a person saying that they would agree to commitment only if it is in the community.
See Hearing on H.B. 1057 Before the House Judicial Comm., 59th Legis. Sess. (January
25, 2005) (testimony of Governor's Legal Counsel Duane Houdek). The District Court
reasoned that J.B.' s interpretation of the statute would make it punitive in effect. Index
190, Court Order 18, Appendix 27.
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,I43.

This Court concluded that the procedures in the North Dakota civil commitment

statute in NDCC Chapter 25-03.3, which provide a person civilly committed as a
sexually dangerous individual with pre-commitment and post-commitment safeguards
designed to protect the person's liberty as the person proceeds through the treatment
process, satisfied procedural due process. In re G.R.H., 2006 ND 56, ,I27, 711 N.W.2d
587. In the Matter of Hehn, 2021 ND 20, ifl3, 494 N.W.2d 848 This Court further
concluded that the provision authorizing the NDSH Executive Director to determine
the least restrictive treatment does not negate the civil nature of the law and does not
violate the double jeopardy provisions of the state and federal constitutions. In re
G.R.H., 2006 ND 56, ,I27, 711 N.W.2d 587. J.B. has had all of the safeguards to protect
his liberty, and the District Court has made the determinations that J.B. is a SDI and
has a serious difficulty controlling his behavior, and therefore, J.B. shall remain
committed to the NDSH.
,I44.

This Court held that the provision authorizing the NDSH Executive Director to

determine the least restrictive treatment for a sexually dangerous individual does not
violate due process or double jeopardy. In re G.R.H., 2006 ND 56, if27, 711 N.W.2d
587. See also, In re J.M., 2019 ND 125, ,r20, 927 N.W.2d 422 (explaining that the
North Dakota Supreme Court has held that determining the appropriate means of
treatment is reserved for the executive director).

This Court held that civilly

committing a sexually violent predator does not violate their substantive due process
rights because the statute protects the individual's liberty interest. In re G.R.H., 2006
ND 56, ,r21, 711 N.W.2d 587. The liberty interest is not absolute. See Foucha v.
Louisiana, 504 US 71, 80 (1992). The United States Eighth Circuit District Court held
24

that committed sexually dangerous individuals do not have a constitutional right to
treatment. See Karsjens v. Piper, 845 F.3d 394 (8 th Cir. 2017). The fundamental
constitutional rights in the United States Constitution and the North Dakota State
Constitution do not contain any provisions that treatment is a fundamental right.
,J45.

All of the experts for J.B. have found that J.B. is a sexually dangerous individual.

Most recently both D'Orazio and Benson determined that not only was J.B. a sexually
dangerous individual, but also that he has serious difficulty in controlling his behavior,
and the Brief of the Appellant concedes this point. Appellant Brief ,I9. D' Orazio was
very concerned about whether or not J.B. was being open and honest, especially since
the PPG revealed that J.B. has sexual desires that he denied, specifically the sexual
arousal to child molestation. This Court has explained that an SOi's treatment may be
successful only if the SDI is open and honest, and the public will not be adequately
protected if the SDI is released from treatment prior to the successful completion of
treatment. See, In re G.R.H., 2011 ND 21, ,I18, 793 N.W.2d 460. J.B. has been
provided opportunities for hearings, and been provided all of the procedural safeguards
as listed in the statute, and therefore, there are no due process violations as related to
J.B. This Court should still determine that there is clear and convincing evidence that
J.B. is a sexually dangerous individual based upon the expert reports and expert
testimony, and that J.B. currently has a serious difficulty in controlling his behavior,
and affirm the District Court order.
,I46.

This Respondent's petition for community placement is not authorized by North

Dakota law, as this Court has stated that they cannot force community placements
where it has not been petitioned by the executive director. In re J.M. 2019 ND 125,
25

,I20, 927 N.W.2d 422. The United States District Court of North Dakota held that the
DHS may petition for community placement, but an SDI respondent may not petition
for community placement. Ireland v. North Dakota, 2019 US Dist. LEXIS 230439
(D.N.D. January 15, 2019). This Court explained that the NDSH Executive Director
is able to petition for discharge of an SDI respondent if the NDSH Executive Director
decides that discharge is appropriate because the individual is safe to be at large.
Interest of P.F., 2008 ND 37, ~12, 744 N.W.2d 724.
~47.

The SDI respondent is entitled to petition for an annual hearing. NDCC §25-03.3-

18. In either case, the court ultimately decides whether the committed individual is to
be discharged, and the executive director may not discharge the individual until
directed by a court order. Interest of P.F., 2008 ND 37, ,r12, 744 N.W.2d 724. Further,
even if the NDSH Executive Director petitions for community placement with
conditions, the Court still has the ultimate authority to determine if the SDI may be
safely released upon community placement, and the safety conditions. NDCC § 2503 .3-24. See also Hearing on H.B. 1057 Before the House Judicial Comm., 59th Legis.
Sess. (January 25, 2005) (testimony ofDOCR Director Warren Emmer stating that the
authority for any community supervision for civilly committed offenders will remain
with the court). There is an opportunity for discharge independent of the determination
of the executive director. Interest of P.F., 2008 ND 37, ~12, 744 N.W.2d 724. This
Court explained that NDCC § 25-03.3-17 does not violate the separation of powers
doctrine by unconstitutionally delegating judicial authority to the executive director.
Interest of P.F., 2008 ND 37, ~12, 744 N.W.2d 724. J.B. argues that NDCC § 25-03.324 violates the separation of powers doctrine. Appellant's Brief ,I19. This argument
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fails for the same reason because whether it is by 25-03.3-17, 25-03.3-18, or 25-03.324, the court still has the ultimate decision to determine whether or not the Respondent,
J.B., is safe to be placed in the community. NDCC §25-03.3-17, 18, 24.
,I48.

Respondent argues that he has standing, but cites no authority and no case law that

provides that J.B. has standing. See In re A.O., 2011 ND 26, 793 N.W.2d 471. The
Respondent, J.B., did not allege any statutory requirements that are being violated. In
re J.G., 2015 ND 207, ,Il2, 869 N.W.2d 108. The Respondent, J.B., has not shown
that he has ever been denied release based upon the NOSH Executive Director's
decision. J.B. has remained committed because the District Court found that there was
clear and convincing evidence by expert reports, and by expert testimony, that J.B.
remained a sexually dangerous individual, and that J. B. has serious difficulty
controlling his behavior. The District Court had clear and convincing evidence that
was provided by both D'Orazio and by Benson that J.B. remains a sexually dangerous
individual, and that J.B. currently has serious difficulty controlling his behavior.
Therefore, J.B. does not have standing because he has not shown that he was denied
release based upon the executive director's decision. See Interest of P.F., 2008 ND 37,
,Il3, 744 N.W.2d 724 (finding that PF did not have standing to challenge the statute
because PF did not show that he was denied release based upon the executive director's
decision). This Court should currently find that J.B. does not have standing.
,I49.

J.B. is making the same arguments that PF made to the North Dakota Supreme

Court in Interest of P.F., 2008 ND 37, 744 N.W.2d 724, by arguing the civil
commitment statute is unconstitutional, and violates the separation of powers. While
J.B. does not specifically state that SOis and individuals committed under mental
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illness and chemical dependency are similarly situated classes, in effect, J.B. is still
arguing that the SDI statute is unconstitutional and violates the separation of powers
because it does not authorize the SDI to petition directly for community placement and
the least restrictive form of treatment like the mental illness/chemical dependency
statute authorizes. This Court explained that "[t]he equal protection clauses of the state
and federal constitution do not prohibit legislative classification or require identical
treatment of different groups of people." Interest of P.F., 2008 ND 37, ~15, 744
N.W.2d 724 (quoting State v. Leppert, 2003 ND 15, ~7, 656 N.W.2d 718). This Court
explained that many courts have considered equal protection challenges to statutes
governing the commitment of sexually dangerous individuals compared to statutes
governing the commitment of mentally ill individuals and have concluded that there
was not an equal protection violation. Interest of P.F., 2008 ND 37, ~16, 744 N.W.2d
724 (citations omitted citing other courts that concluded equal protection was not
violated).
~50.

This Court explained that the potential level of danger these two groups pose to

society is different. Interest of P.F., 2008 ND 37, ~19, 744 N.W.2d 724. This Court
explained that sexually dangerous individuals are distinctively dangerous due to the
high probability that they will commit further acts of sexually predatory conduct if not
confined in a secure facility. Interest of P.F., 2008 ND 37, ~19, 744 N.W.2d 724. This
Court explained that the legislation was enacted to stop the abuse of children and adults,
which causes lifelong psychological and emotional harm, by removing the most
dangerous offenders and providing them with treatment to allow them to safely return
to the community. Interest of P.F., 2008 ND 37, ~20, 744 N.W.2d 724. The State has
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a compelling interest in protecting the public, and that justifies treating SDis
differently. Interest of P.F., 2008 ND 37, ,r20, 744 N.W.2d 724.
,I51.

This Court also explained that the treatment for SD Is may be long term and take

years before the individual is safe to be released, and treatment may require the use of
different types of therapies. Interest of P.F., 2008 ND 37, ,I21, 744 N.W.2d 724 (citing
Hearing on HB 1047 Before the Senate Judicial Comm., 55 th N.D. Legis. Sess. (March
5, 1997) (testimony of Attorney General Heidi Hietkamp); In re Detention of Thorell,
72 P.3d 708, 749-750 (Wash. 2003) (sexually violent predators have treatment issues
distinct from those committed because of mental illness, their treatment needs are long
term and the treatment modalities are different)). Therefore, this Court found that
NDCC Chapter 25-03.3 does not violate the equal protections of the North Dakota state
constitution and does not violate the equal protections of the federal US constitution.
Interest of P.F., 2008 ND 37, ,I22, 744 N.W.2d 724. This Court did indicate that a SDI
may challenge his continued commitment under due process if the case can be made
that the statutory requirements are being violated. Interest of P.F., 2008 ND 37, ,I24,
744 N.W.2d 724. As stated above, the Respondent, J.B., has not provided any statutory
requirements that are being violated, and so, therefore, J.B.' s due process arguments
also fail.
,I52.

The Respondent's constitutional arguments and petition fail for multiple reasons,

including and summarized as follows: 1) J.B. has no standing; 2) NDCC § 25-03.3-24
is constitutional; 3) all of the statutory requirements have been followed for J.B. with
no statutory violations; 4) all of the denials of discharge of J.B. have been based upon
J.B. being a sexually dangerous individual that has a current serious inability to control
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his behavior; 5) J.B. has not met the statutory requirements to be safely released to the
community, such as no outside employment, no outside residence, no community
supports, and 6) J.B. currently remains a sexually dangerous individual that still has a
current serious inability to control his behaviors. Therefore, the State requests that this
Court hold that the Commitment of Sexually Dangerous Individuals in NDCC Chapter
25-03.3 is Constitutional, and that this Court affirm the District Court's Order of
Commitment of J.B. as a SDI.

CONCLUSION
153.

WHEREFORE, the State respectfully requests that this Court affirm the Court's

findings that there was clear and convincing evidence that J.B. is still a sexually
dangerous individual that has serious difficulty controlling his behaviors and that J.B.
shall remain civilly committed to the North Dakota State Hospital as a Sexually
Dangerous Individual.
154.

WHEREFORE, the State also respectfully requests that this Court find that the

Commitment of Sexually Dangerous Individuals in NDCC Chapter 25-03.3 is
Constitutional, and affirm the District Court's Order of Commitment of J.B. as a SDI.
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