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ST A TEMENT OF THE ISSUE
I.

Whether the district court had subject matter jurisdiction.
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I.

STATEMENT OF THE CASE
[~1]

This is an appeal from a judgment entered after the district court granted

WSI's motion to dismiss for lack of subject matter jurisdiction due to Mr. Gil's ("Gil")
failure to perfect his appeal. App. at 36. On January 21, 2020, the AU served Findings
of Fact, Conclusions of'Law, and Order and Notice Regarding December 9th , 20 J 9 Final
Decision. App. at 7-22. On February 24, 2020 (34 days after service of the ALJ decision),
Gil filed a Notice of Appeal dated February 21, 2020 (31 days after service of the AU
decision). App. 23. No certificate of service was filed with the appeal documents, and
the district court issued an order to show cause on April 24, 2020. App. 25.
[~2]

On June 1, 2020, the district court scheduled a telephonic status conference

for June 26, 2020. Index# 7. On June 24, 2020, counsel entered an appearance on behalf
of Gil. App. 27. Counsel served the notice of appearance on WSI's general e-mail
address, ndwsi@nd.gov, and ndag@nd.gov. Index# 8. The undersigned, who represented
WSI during the administrative proceedings, became aware of Gil's attempted appeal on
June 25, 2020, when WSI provided a copy of the Notice o/Appearance sent to its general
e-mail. Index # 15 at

~~

3-4. When WSI entered its appearance, a dismissal for lack of

subject matter jurisdiction was requested. Index# 9. The status conference was held on
June 26, 2020, where the status of the case was discussed but no action taken. App. 5.
[~3]

On July 2, 2020, WSI formally moved to dismiss the appeal. Index ## 12-

16. On July 16, 2020, Gil filed an amended notice of appeal and specifications of error
and a response to WSI's motion. Index## 17-21. WSI replied on July 17, 2020. Index#
20. On July 22, 2020, the district court issued an order granting WSI's motion, concluding
it was undisputed Gil did not serve WSI with the notice of appeal and specifications of
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error within thirty days, and as a result, the court did not have subject matter jurisdiction.
App. 30. Judgment was entered and Gil appealed to this Court. Index# 28, App. at 3738. WSI requests the Judgment be affirmed.

II.

STATEMENT OF FACTS
[~4]

The above statement of the case contains the relevant facts for this appeal

as it is undisputed Gil did not file or properly serve this attempted appeal within thirty days
of service of the AL.T's decision. See Appellant's Brief at~ 10 ("Unquestionably, Mr. Gil
failed to file his appeal within thirty days after issuance of the ALJ' s decision and failed to
serve WSI and the Attorney General, both as required under N.D.C.C. Section 28-32-42).

A.

GIL DID NOT PERFECT HIS APPEAL.

[~ 5]

The district court appropriately dismissed Gil's attempted appeal for lack or

subject matter jurisdiction because it was not perfected due to failure to timely and properly
serve the notice of appeal in accordance with the requirements of N.D.C.C. §§ 28-32-42.
See N.D.C.C. § 65-10-01 (any appeal must be taken in the manner provided in chapter 2832). "Within thirty days" of an administrative agency decision, an appeal can be taken to
the district court
by serving a notice of appeal and specifications of error specifying the
grounds on which the appeal is taken, upon the administrative agency
concerned, upon the attorney general or an assistant attorney general, and
upon all the parties to the proceeding before the administrative agency, and
by filing the notice of appeal and specifications of error together with proof
of service of the notice of appeal, and the undertaking required by this
section, with the clerk of the district court to which the appeal is taken.
N.D.C.C. § 28-32-42(4) (emphasis added). This Court has recently explained:
An appeal to a district court from a posthearing administrative order is
governed by N.D.C.C. ch. 65-10 and N.D.C.C. ch. 28-32. An appeal from
a final administrative decision to the district court must be taken within
thirty days after notice of the appealable order has been given. An appeal
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shall be taken by serving a notice of appeal ... and by filing the notice of
appeal ... with the clerk of the district court to which the appeal is taken.
Failure to satisfy the statutory requirements for initiating an appeal to the
district court from an administrative decision prevents the district court
from obtaining subject matter jurisdiction over the appeal.
When
jurisdictional facts are not disputed, the issue of subject matter jurisdiction
is a question of law, which we review de novo.
Ellis v. WSI, 2020 ND 14, ~ 7, 937 N.W.2d 513 (internal citations and quotations omitted):
see also Inwards v. North Dakota Workforce Safety & Ins., 2014 ND 163, ~ 9,851 N.W.2d
693; Benson v. Workforce Safety Ins., 2003 ND 193,

~

6, 672 N.W.2d 640 ("If the

appellant does not serve the notice of appeal as required by the statute, the district court
lacks subject matter jurisdiction and the appeal must be dismissed.")

"Although an

individual may voluntarily submit to the personal jurisdiction of the court subject matter
jurisdiction cannot be confe1Ted by agreement, consent or waiver."
Workforce Safety & Ins., 2008 ND 139,
[~ 6]

~

Carroll v. N.D.

11, 752 N.W.2d 188.

No jurisdictional facts are disputed here. Gil did not serve the notice o I'

appeal and specification of issues as required by the statute within thirty days of January
21, 2020, the date the ALJ decision was served. See Ellis, 2020 ND 14,

~

8, 937 N.W.2cl

513 ("When the ALJ mailed the order to Ellis on July 10, 2018, service was completed and
the thirty day appeal period began. We decline to extend the time for appeal to when Ellis
actually received the notice of the ALJ's decision.") There is no extension of the time for
appeal to account for mailing of the ALJ decision. Id. at

~

10. The AU decision was

served on January 21, 2020, and Gil's appeal was filed on February 24 (34 days later) and
dated February 21 (31 days later), 2020. Accordingly, Gil's appeal was appropriately
dismissed. Id. at~ 11 ("Ellis filed his notice of appeal from the decision of the ALJ more
than thirty days of the mailing of the July 10, 2018, notice of the decision, the appeal was
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untimely, and the district court lacked subject matter jurisdiction over his appeal.")
[~ 7]

In addition, Gil did not serve the Notice of Appeal upon the agency, or the

attorney general/assistant attorney general.
To perfect an appeal from an administrative agency decision, the plain
language of N.D.C.C. § 28-32-42 requires the appealing party to serve the
notice of appeal and specification of errors on the agency, attorney general,
and other parties to the proceeding within thirty days of notice of the order
being given. See Benson, 2003 ND 193, ~ 6, 672 N.W.2d 640. "If the
appellant does not serve the notice of appeal as required by the statue, the
district court lacks subject matter jurisdiction and the appeal must be
dismissed." Id.
Altru Specialty Services, Inc. v. N.D. Dept. of Human Services, et al., 2017 ND 270, ill l.
903 N.W.2d 721; see also Inwards, 2014 ND 163,

~~

17-18, 851 N.W.2d 693 (discussing

when an employer is required to be served to satisfy subject matter jurisdiction in a WSI
appeal). WSI and its counsel were not aware of this appeal until Gil's counsel entered an
appearance in late June 2020, more than five months after the ALJ decision was served.
Accordingly, the district court appropriately dismissed Gil's appeal for lack ofjurisdiction
because he failed to timely and properly serve and file the appeal.
B.

GIL'S RELIANCE ON INWARDS IS MISPLACED AND THERE IS
NO GOOD CAUSE EXCEPTION TO PERFECTING GIL'S
ATTEMPTED APPEAL.

[~ 8]

At the district court and in this appeal, Gil does not argue the statutory

requirements to perfect an appeal were met. Instead, he asserts the statutory requirements
for perfecting an appeal should be excused for alleged good cause. His arguments must be
rejected. Gil cites Inwards v. WSI, 2014 ND 163, 851 N.W.2d 693. However, Inwards
provides no support for Gil's position. Inwards involved unsuccessful, attempted service
by WSI on the employee's attorney as a result of the Odyssey filing system (which was
new at the time of attempted service). 2014 ND 163, ~ 13,851 N.W.2d 693. The district
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court granted relief specifically under N.D.R.Ct. 3 .5(f), which provided the court may grant
appropriate relief if electronic filing or service are not completed because of technical
problems. Id. This Court held the district court did not abuse its discretion under the
circumstances. Id. at ~ 15.
[~ 9]

Unlike Inwards, there is no issue with the Odyssey system or any rule

providing similar relief to Gil. Inwards did not determine or establish a "good cause·'
exception for failure to perfect an appeal. Instead, Inwards determined the district court
did not abuse its discretion in finding good cause existed under N.D.R.Ct. Rule 3.5(fl
which specifically allowed appropriate relief for technical problems resulting from the
newly mandated Odyssey filing system. 2014 ND 163, ~ 14,851 N.W.2d 693. No similar
or applicable rule is at issue in this case, and Gil has not cited any rule affording him relief.
Rather, Gil did not timely file and properly serve the appeal. Inwards does not establish
any authority for a broad "good cause" exception for failing to perfect an administra1ivc
appeal as it only related to application of a specific rule in circumstances where there wa:,;
a technical problem associated with the Odyssey filing system. No such circumstances arc
present here.
[~ 1O] Gil has not cited any applicable authority for the asserted "good cause ..
exception for failing to perfect an appeal. In fact, this Court has rejected attempts to expand
the statutory requirements to perfect an appeal. In Basin Electric Power Coop. v. N.D.
Workers Comp. Bur., 541 N.W.2d 685, 690 (N.D. 1996), the Court held there was no
authority under N.D.R.Civ.P. 6 (under which the standard is "good cause") to enlarge the
30-day time limit to take an appeal under N.D.C.C. § 28-32-42 (formerly 28-32-15). See
also Benson v. Workforce Safety Ins. 2003 ND 193, ~~ 7-11, 672 N.W.2d 640 (rejecting
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an argument for expanding the time for appeal for excusable neglect or good cause). As
Benson and Basin Electric show, the rules of civil and appellate procedure allowing for
extension of time for "good cause" do not apply to the time to perfect an administrati vc
appeal in the manner required by statute. Further, while Gil cites to N.D.Aclmin.C.

~

98--

02-02-04, he provides no analysis how an administrative rule can apply to result in subject
matter jurisdiction existing in the district court. Further, he does not explain how, even i ['
the rule applied, it would result in subject matter jurisdiction where Gil did not timely file
or serve the notice of appeal.
[~ 11] Regardless, Gil's asserted lack of understanding of the statutory
requirements provides no basis for granting relief from the statutory requirements to perfect
his appeal even if exceptions existed under the law. See State v. Gray, 2017 ND 108, ~ 12,
893 N.W.2d 484 ("A prose litigant is not granted leniency solely because of his status as
such.

A person acting as his own attorney is equally bound by applicable rules

or

procedure, even if he lacks understanding of those rules or the correct procedure.")
Adopting Gil's argument would result in an appeal process devoid of any structure or
definitive timeline. Finality of decisions would remain indeterminate, prejudicing any
parties (including WSI) involved in the administrative process.
[~ 12] Further, even if the law provided a good cause exception for not meeting
the jurisdictional requirements to perfect an appeal, Gil's asserted bases are not supported.
Gil relies heavily on select portions of the ALJ decision as the basis for good cause. The
ALJ simply noted what Gil said, and what was WSI's response. App. at 9-10. If Gil
thought the administrative record supported his arguments, he certainly could have
requested the record be filed with the district court prior to a ruling on the motion to dismiss
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and/or could have submitted an affidavit or requested to present evidence on his asserted
basis for failing to meet the requirements to perfect his appeal even if a "good cause··
exception existed. He did not. Gil also did not submit payment for the cost of the record
pursuant to N.D.C.C. § 28-32-44(2) or move for a waiver under N.D.C.C. § 28-32-44(3).
WSI asserts the administrative record fully supports the ALJ decision and counters Gil's
allegations in his brief. However, as Gil plainly did not timely serve or file his appeal and
there is no legal authority supporting Gil's position, the underlying administrative record
is irrelevant.

[ii 13] As his asserted basis for good cause, Gil argues the administrative hearing
was held without an attorney he thought was representing him present, he had not read and
could not read the exhibits, and his witnesses were unavailable. As an initial matter, these
factors do not relate to the requirements for timely perfecting an appeal. Further, they arc
bare assertions and the ALJ decision reflects they are overstated in Gil's brief. While Gil
argues he could not read the exhibits, the ALJ decision reflects Gil provided some of the
exhibits for the hearing and had received and indicated he reviewed them to counsel prior
to the hearing. App. at 9-10. Similarly, with respect to Gil's belief he would hme an
attorney present, no attorney had appeared on behalf of Gil in the case, Gil submitted his
own exhibits to counsel prior to the hearing, and he did not mention his concern about an
attorney until after the hearing concluded. App. at 10. With respect to the witness, the
ALJ noted Gil had a co-worker who was willing to testify but was unavailable. Id~ The
hearing proceeded and a decision on whether to leave the record open for testimony from
this witness was addressed later in the hearing. Id. Gil determined the record could be
closed without the witness testifying. Id. It is unclear how any of these factors relate to
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subject matter jurisdiction, but to the extent relevant, the entirety of what the ALT noted
should be considered, and it must be recognized that Gil made no effort to further develop
these allegations in the district court. Even if a good cause standard existed, it could not
have been established here.
[~ 14] Regardless, this Court has explicitly held:
Appeals to the district court from decisions of an administrative agency are
statutory in nature and are not matters of original jurisdiction, but rather
involve the exercise of appellate jurisdiction conferred by statute. The
statutory requirements for filing a notice of appeal from an administrative
agency order are jurisdictional. For the district court to acquire subject
matter jurisdiction over an appeal from a decision of an administrative
agency, the appellant must satisfy the statutory requirements for perfecting
the appeal.
An appeal from a decision of WSI must be taken in accordance with
N.D.C.C. ch. 28-32, the Administrative Agencies Practice Act. The appeal
must be taken within thirty days after notice of WSI's order has been given.
To perfect an appeal, the appellant must serve a notice of appeal upon WSI,
the attorney general or an assistant attorney general, and all parties to the
proceeding. [block quote ofN.D.C.C. § 28-32-42 omitted]. If the appellant
does not serve the notice of appeal as required by statute, the district court
lacks subject matter jurisdiction and the appeal must be dismissed.
Benson, 2003 ND 193.,

~~

5-6, 672 N.W.2d 640 (internal citations omitted) (emphasis

added). Gil's appeal was appropriately dismissed by the district court for lack of sub_ject
matter jurisdiction.

III.

CONCLUSION

[il 15]

For the foregoing reasons, WSI requests the Judgment be affirmed.
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