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STATEMENT OF THE ISSUES
[1]

The Honorable Peter D. Welte, Chief Judge of the United States District Court for

the District of North Dakota (the “Federal Court”), certified the following question:
Whether the instant oil royalty provision is interpreted to mean the
royalty is based on the value of the oil “at the well:”
Lessee agrees . . . “[t]o deliver to the credit of the lessor, free of cost,
in the pipeline to which lessee may connect wells on said land, the
equal [fractional] part of all oil produced and saved from the leased
premises.”
Order for Certification, Appellant App. at 21, 43, 67, 92, 116.
REQUEST FOR ORAL ARGUMENT
[2]

Pursuant to Rule 28(h) of the North Dakota Rules of Appellate Procedure, Bruin

Appellees and Kraken Appellees request oral argument, which will assist the Court in
interpreting an oil royalty provision the Court has never before construed.
STATEMENT OF THE CASE
[3]

The certified question arises from five separate putative class actions that hinge on

the interpretation of 15 words in the oil royalty provision of five oil and gas leases: “. . .
free of cost, in the pipeline to which Lessee may connect wells on said land, . . .” See id.
[4]

As the “Lessor” of these five leases, the Blasi Living Trust (“Appellant”), filed these

cases in Federal Court, each alleging that “Lessee(s)” (“Appellees”) breached the respective
leases by deducting post-production costs incurred to gather, move, and transport the oil
away or downstream from the wells. Appellant App. at 8, 31, 53, 77, 103. Appellees all
moved the Federal Court to dismiss the respective actions. See id. at 4, 27, 49, 73, 98.
[5]

Although different Appellees made different arguments, all raised a fundamental

issue encompassed by the certified question: At what location does the oil royalty provision
deem the royalties to be due or where is the “valuation point”? See, e.g., Bruin Appellees
-73520140.0002/165207291

& Kraken Appellees App. at 5-6. All Appellees explained that versions of this standard
form oil royalty provision have been used in oil and gas leases for the last hundred years,
and courts and commentators alike have consistently interpreted it as establishing the
royalty valuation point where the Lessee could connect the wells on the lease premises to
the pipeline—i.e., at the wells. See, e.g., id. at 12-16.
[6]

Bruin Appellees and Kraken Appellees focused their motion on the meaning of all

15 unambiguous words at issue, particularly the verb “connect,” arguing that, on its face,
the royalty provision establishes that royalties are due where the “Lessee may connect wells
on said land” to “the pipeline” and that the royalties were “free of cost” up to, but not
beyond, that point. See id. at 7-9; see also id. at 53-54.
[7]

Although Appellant also asserted the royalty provision is unambiguous, Appellant

proffered an interpretation focused on only 6 of the 15 words at issue—“free of cost, in the
pipeline.” See, e.g., id. at 20. Ignoring the remainder of the clause, Appellant claimed the
royalties are free of all costs incurred to transport the oil to an unspecified downstream
location away from the well wherever “the pipeline” may be located. See id. at 45-47, 52.
[8]

Chief Judge Welte stayed the cases and certified the valuation point question to this

Court. Appellant App. at 23, 45, 69, 94, 118. The motions to dismiss are still pending, no
Appellee has filed an Answer, and no discovery has been conducted. See id. at 4, 27, 49,
73, 98.
STATEMENT OF THE FACTS1
[9]

The oil royalty provision in question is comprised of four clauses, each separated by

a comma, in which the Lessees (Appellees) are obligated:
Because the five cases involved in this action were certified to this Court while
motions to dismiss were pending, the allegations in Appellant’s complaints have not been
1
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[1] To deliver to the credit of Lessor, [2] free of cost, [3] in the pipeline
to which Lessee may connect wells on said land, [4] the equal one-eighth
(1/8) [or some other fractional] part of all oil produced and saved from
the leased premises.
See, e.g., Appellant App. at 112 (§ 3).
[10]

Appellant does not allege that Appellees charged Appellant any portion of the costs

to drill the wells and produce the oil to the point where Appellees, the “Lessee[s,] may
connect wells on said land” to “the “pipeline.” See id. at 105-06. Instead, Appellant implies
that Appellees paid royalties based on its “one-eighth (1/8)” share of the oil “free of cost”
at that point. See id. But, Appellant alleges it is entitled to more than that. See id. at 107.
[11]

Appellant infers that Appellees incurred additional expenses to gather and transport

the oil to an unidentified, potentially faraway downstream location that may well change
during the life of the well where Appellees sell the oil. See id. at 105-06. In calculating the
royalties, Appellees allegedly “improperly deducted from the sales price of the oil various
costs such as gathering or moving the oil and other costs.” Appellant alleges this violates
the “free of cost” language in the royalty provision. Id. at 106.
STANDARD OF REVIEW
[12]

The Federal Court may certify a question to this Court when the legal issue “may

be determinative” of the proceeding pending in the Federal Court and “it appears to the
certifying court that there is no controlling precedent in the decisions” of this Court.
N.D.R.App.P. 47(a). This Court has the discretion to answer the question before it. Mosser
v. Denbury Res., Inc., 2017 ND 169, ¶ 12, 898 N.W.2d 406. This case poses a contract
interpretation question of what both sides assert is unambiguous language.
answered and there are no established facts. For example, Appellant has sued entities that
are not Lessees and are not proper defendants. However, solely for purposes of these
proceedings, the alleged facts are presumed to be true.
-93520140.0002/165207291

[13]

“A contract must be construed as a whole to give effect to each provision if

reasonably practicable.” Nat’l Bank of Harvey v. Int’l Harvester Co., 421 N.W.2d 799, 802
(N.D. 1988) (citing N.D.C.C. § 9-07-06). “‘The words of a contract are to be understood in
their ordinary and popular sense rather than according to their strict legal meaning, unless
used by the parties in a technical sense, or unless a special meaning is given to them by
usage, in which case the latter must be followed.’” Id. (quoting N.D.C.C. § 9-07-09). “If the
language of the contract is clear and unambiguous, and the intent is apparent from its face,
there is no room for further interpretation.” Habeck v. MacDonald, 520 N.W.2d 808, 811
(N.D. 1994); N.D.C.C. § 9-07-02.
LAW AND ARGUMENT
[14]

No one disputes that crude oil is transported from wells by truck (or, before that,

horse-drawn wagon), pipeline, rail, or some combination of the three ultimately to a refinery
where it is converted into various consumer or industrial products. See, e.g., Richard A.
Rabinow, The Liquid Pipeline Industry in the United States: Where It’s Been, Where It’s
Going (report prepared for Association of Oil Pipe Lines) (April 2004) at 11. The value of
oil and gas production increases as it moves away from the wells, downstream to various
other locations, ultimately being refined or processed into other products that eventually are
consumed by an end-user. See, e.g., David E. Pierce, The Renaissance of Law in the Law of
Oil and Gas: The Contract Dimension, 42 Washburn L.J. 909, 927 (2004).
[15]

Oil and gas leases establish a fixed royalty percentage or fractional share, for

example, “one-eighth (1/8).” See Appellant App. at 112 (§ 3). As addition expenses are
incurred away from the well and the production is aggregated with other wells, the value of
oil and gas increases as it moves downstream. As a result, the point at which the applicable
royalty provision requires Lessee to deliver that royalty percentage or share (the “valuation
- 10 3520140.0002/165207291

point”) directly affects the amount of the royalty to be paid—the further downstream the
valuation point is located, the higher the royalty payment. See Pierce, supra, at 927.

[16]

The certified question before the Court asks whether the oil royalty provision at issue

places the valuation point at the well. See Appellant Br. ¶¶ 1, 4, 6, 19, 25, 29, 35. In simple
terms, the question asks “where”—not “what”? The plain language of the royalty
provision—which has been consistently interpreted by oil and gas treatises and court
opinions alike—compels that the answer be “yes” because the royalty provision says the
royalty is “free of cost” to the point where “Lessee may connect wells on said land” “to”
“the pipeline”—not beyond or downstream of that valuation point.
[17]

Appellant’s argument to the contrary must be rejected for it relies on a definition of

“the pipeline” as something to which Lessee cannot “connect wells on said land.” Whatever
the precise definition of “the pipeline” is, the royalty provision’s plain language compels
that it must be something “to which Lessee may connect wells on said land.” That
connection can only be where the wells are located. Thus, the answer to the certified
question must be: “Yes.”
- 11 3520140.0002/165207291

I.

The Royalty Provision Establishes the Valuation Point Where “Lessee May
Connect Wells on Said Land” to “the Pipeline”—i.e., At the Well
A.

[18]

The unambiguous language of the royalty clause means what it says
and requires the certified question to be answered “Yes”

Although this Court has not previously interpreted the oil royalty provision at issue,

it consistently follows and enforces the plain language of royalty provisions in oil and gas
leases ascribing meaning to each word. See, e.g., Newfield Expl. Co. v. State ex. rel. North
Dakota Bd. of Univ. & Sch. Lands, 2019 ND 193, ¶¶ 5-11, 931 N.W.2d 478 (plain language
of royalty clause stating the royalty was “based on gross production or the market value
thereof, at the option of the lessor, such value to be based on gross proceeds of sale where
such sale constitutes an arm’s length transaction” did not allow any deductions from said
“gross proceeds”); Kittleson v. Grynberg Petroleum Co., 2016 ND 44, ¶¶ 13-16, 876
N.W.2d 443 (the parties’ use of “specific ‘no deductions’ language”—i.e., “there shall be
no deductions from the value of Lessor’s royalty of any required processing, cost of
dehydration, compression, transportation, or other matter to market such gas”—on its face
precluded such deductions); Bice v. Petro-Hunt, L.L.C., 2009 ND 124, ¶¶ 14-21, 768
N.W.2d 496 (a royalty clause requiring payment based on the “market value at the well”
established a wellhead valuation point and allowed lessee to deduct downstream, postproduction costs to arrive at a value on which it was required to pay royalties).2
[19]

Here, the unambiguous oil royalty provision at issue has four clauses, each separated

by a comma, requiring Appellees as the Lessees:
[1] To deliver to the credit of Lessor, [2] free of cost, [3] in the pipeline
to which Lessee may connect wells on said land, [4] the equal one-eighth
This Court also regularly enforces the plain language of other oil and gas lease
provisions. See, e.g., Johnson v. Statoil Oil & Gas LP, 2018 ND 227, ¶¶ 7-10, 918 N.W.2d
58; Fleck v. Missouri River Royalty Corp., 2015 ND 287, ¶¶ 20-22, 872 N.W.2d 329; Tank
v. Citation Oil & Gas Corp., 2014 ND 123, ¶ 10, 848 N.W.2d 691.
2
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(1/8) [or some other fractional] part of all oil produced and saved from
the leased premises.
E.g., Appellant App. at 105. There is no dispute concerning the first or last clause of this
provision; all parties agree that Appellees are to “deliver to the credit of the Lessor”
(Appellant) a “one-eighth (1/8)” or other fractional share of “oil produced and saved from
the leased premises.” The 15 words at issue are in the middle two clauses—“Clause 2” and
“Clause 3”—“. . . , [2] free of cost, [3] in the pipeline to which Lessee may connect wells
on said land, . . .” See Appellant Br. ¶ 19.
[20]

All parties agree that Clause 3 qualifies Clause 2 by explaining the point to which

the royalty is “free of cost” (see Appellant Br. ¶ 19) and, thus, the point at which Lessor
begins to bear its proportionate share of post-production costs.3 The parties differ in that
Appellant seeks to omit or delete or ignore the last 9 words of Clause 3 and merge the first
3 words into Clause 2, while Appellees’ position correctly ascribes meaning to all 15 words
at issue, in particular the verb “connect”—as the North Dakota statutory rules of
construction require.
[21]

Instructively, “connect” is the only verb in the 15 words at issue. The nouns are:

“cost,” “pipeline,” “Lessee,” “wells,” and “land.” It is impossible to reasonably interpret the
disputed language without giving meaning to the verb “connect.”4 Likewise, it is impossible

Any costs incurred after or downstream of the valuation point are properly
deductible from a downstream sales price to arrive at the value of the production for royalty
purposes. Bice, 2009 ND 124, ¶¶ 14-21, 768 N.W.2d 496 (explaining and adopting the
“work-back” method). All interest owners bear those downstream costs proportionately.
Thus, in the case of Appellant’s lease with Bruin Appellees calling for a 1/8 th royalty,
Appellant would bear 1/8th or 12.5% of any such cost. See id.
4
The “ordinary and popular” meaning of the verb “connect” is to join two nouns.
For example, most search engines—Google, Bing, etc.—define “connect” as “bring
together or into contact so that a real or notional link is established.” The first definition in
3

- 13 3520140.0002/165207291

to answer the certified question without determining where the anticipated connection
would take place according to the plain language of the oil royalty provision. See, e.g.,
Kondrad ex rel. McPhail v. Bismarck Park Dist., 2003 ND 4, ¶ 7, 655 N.W.2d 411 (contract
interpretation must “give meaning to every sentence, phrase, and word”); Felco, Inc. v.
Doug’s N. Hill Bottle Shop, Inc., 1998 ND 111, ¶ 12, 579 N.W.2d 576 (contract
interpretation must “give meaning to each word and phrase”).
[22]

So, which two nouns does the plain language say “Lessee may connect”? The

answer, of course, is “pipeline” and “wells.” Where does that connection take place? The
plain language says “on said land.” All parties agree that phrase refers to the land covered
by the lease, on which the “wells” necessarily reside. See Appellant Br. ¶ 23. Common sense
demands this conclusion because (i) that is where the wells are located, (ii) wells do not
move; and (iii) if Lessee is to connect something to them (such as “the pipeline”), the
connection must occur at the well on the leased premises.
[23]

Again, all parties agree that the oil royalty is “free of cost” (Clause 2) to the valuation

point, (but not beyond it or downstream of it) and that Clause 3 modifies Clause 2 by
establishing the valuation point. See Appellant Br. ¶ 19. Taken as a whole and ascribing
meaning to each term, Clause 3 (“in the pipeline to which Lessee may connect wells on said
land”) unmistakably establishes a valuation point at the well, the only place where “Lessee
may connect wells on said land” to “the pipeline.” Thus, Appellees are to bear all costs to

Merriam Webster Dictionary is “to become joined.” Common synonyms include: “attach
· join · fasten · fix · affix · couple · link · bridge · secure.”
Any other meaning proffered by Appellant would be disingenuous because this is
exactly how Appellant itself uses the term when it explains that its (erroneous)
understanding of “the pipeline” is something “connected to a Central Delivery Point
(CDP).” Appellant Br. ¶ 19; infra ¶ 47 n.10.
- 14 3520140.0002/165207291

drill the wells, produce the oil, and deliver it to the point where the wells may be connected
to a pipeline on the leased land, and the answer to the certified question must be “Yes.”
B.

[24]

Prior interpretations of this century-old, standard form oil royalty
provision consistently conclude it establishes the valuation point at the
only place the pipeline could connect to wells on the leased premises—
i.e., at the well.

Appellant repeatedly acknowledges that its oil and gas leases are “form contracts”

that contain standard provisions such as the oil royalty provision at issue. See Appellant Br.
¶¶ 4, 22, 26; see also Amicus Br. ¶ 8 (referring to the “lease form”). In fact, Appellant cites
a case interpreting a version of this standard form oil royalty provision in a 1918 lease,
meaning this provision has been used in oil and gas leases for more than 100 years. See id.
at ¶ 35 (citing Kretni Dev. Co. v. Consol. Oil Corp., 74 F.2d 497, 500 (10th Cir. 1934)).
[25]

As the Federal Court has recognized in a case involving the same lease form5, this

Court has a history when addressing standard provisions in form contracts, particularly form
oil and gas leases, of consulting both oil and gas treatises and other judicial opinions
interpreting such provisions to ensure that such standard form provisions are interpreted,
applied, and enforced in a consistent manner. Wold v. Zavanna, LLC, No. 4:12–cv–43, 2013
WL 6858827 (D.N.D. Dec. 31, 2013) (opinion of Miller, Mag. J.). In Wold, the plaintifflessors attempted to avoid summary judgment by arguing that they had proffered a contrary,
yet plausible interpretation of the provision. See id. at *10. The court brushed aside the
lessors’ assertion because their interpretation was contrary to the historical interpretation of
the provision in the form oil and gas lease:
Again, the court disagrees. Among other things, plaintiffs' argument
oversimplifies the process of contract interpretation when dealing with
The court in Wold interpreted six leases that “[we]re all printed form leases that bear
the notation: “PRODUCERS 88–PAID UP, Rev. 5–60 No.2.” 2013 WL 6858827 at *1;
compare id. with, e.g., Appellant App. at 111.
5
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standard form agreements, particularly those replete with language
reflecting the judicial gloss of prior court interpretations like the printedform oil and gas leases at issue here. In construing agreements of this
nature, courts frequently rely upon prior judicial constructions of the
contract language, particularly when there has been no actual bargaining
over the disputed language. Further, this is true even though the parties
may not have intended the construction suggested by the existing case
law and even though the case law may be in conflict.
Id. (emphasis added; citations omitted).
[26]

The court in Wold cited authority from various jurisdictions applying this common

law canon of construction and, supported by its examination of this Court’s opinions, held
that the “law in North Dakota appears to be no different.” Id. at *10-11. Among other things,
the court examined how this Court has repeatedly relied on “the case law from other
jurisdictions” and the “major treatises on oil and gas law” when interpreting standard
provisions in form oil and gas leases and enforcing the most common meaning previously
ascribed to such provisions. Id. at *11 (citing Bice, 2009 ND 124, 768 N.W.2d 496).6
[27]

This common law canon of construction is necessary to provide contracting parties

the certainly needed to conduct their business, and other courts have applied it to the
standard form oil royalty provision now before this Court. See, e.g., Voshell v. Indian
Territory Illuminating Oil Co., 19 P.2d 456, 457 (Kan. 1933) (applying this rule of
construction to the “familiar producer’s form” oil royalty provision to reject a lessor’s claim

The court also cited this Court’s opinion in Serhienko v. Kiker, 392 N.W.2d 808
(N.D. 1986) as another example. Wold, 2013 WL 6858827 at *11; see also id. at *10
(“Because uniform contracts are interpreted uniformly across cases whenever it is
reasonable to do so, extrinsic evidence about what a particular party intended or expected
when signing the contract is generally irrelevant.” (quoting Kolbe v. BAC Home Loans
Servicing, LP, 738 F.3d 432 (1st Cir. 2013))). Since Wold, this Court has continued to apply
this common law canon of construction. See, e.g., Egeland v. Cont’l Res., Inc., 2000 ND
169, ¶¶ 16-17, 616 N.W.2d 861 (considering the historical origins and purposes of Pugh
clauses).
6
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that the lessee was responsible for tank and storage costs downstream of the well-to-pipeline
connection). Despite the provision’s century-long history, there have been relatively few
challenges to it. However, every leading oil and gas treatise and the overwhelming majority
of cases have interpreted this standard form royalty provision as providing a royalty at the
well where the oil could flow into a pipeline connected to it. See, e.g., id.
[28]

Perhaps the most germane example comes from the Kansas Supreme Court in

Molter v. Lewis, where the oil royalty provision required the lessee “[t]o deliver to the credit
of lessor, free of cost, in the pipe line to which he may connect his wells, the equal oneeighth part of all oil produced and saved from the leased premises.” 134 P.2d 404, 405 (Kan.
1943). Because the lessee was unable to connect the wells to the pipeline, it incurred costs
to truck the oil off the leased land downstream where it was sold. Id. at 405. The lessee
sought reimbursement of the lessor’s proportionate share of those costs, as they were
incurred after or downstream of the valuation point. See id. The Kansas Supreme Court
sustained the judgment in favor of the lessee, holding: “It is the duty of the lessee to see that
the oil is marketed, but this general duty does not mean that the lessee must pay the
transportation charge of the lessee’s share of the oil from the well to some distant place. His
contract is to deliver the oil to the lessor at the well.” Id. at 406 (emphasis added).
[29]

In Molter, as in this case, the “free of cost, in the pipe line” language did not move

the valuation point downstream of or away from the well, as the well is the only place the
lessee could “connect” “the pipe line” to “his wells.” Id. at Syl. (“lessor should pay
reasonable charges for such transportation of his share of oil”). In addition to the plain
language, the Molter decision also relied on oil and gas treatises, each of which supports a
valuation point being at the well. Id. at 407-08 (citing Merrill, Covenants Implied in Oil and
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Gas Leases § 86 (2d ed. 1940); Mills & Willingham, Law of Oil and Gas §§ 129, 130 (1926);
Summers, Oil & Gas Law §§ 400, 589-90 (Perm. Ed.)).
[30]

A more recent instructive example examining similar royalty language is Burlington

Res. Oil & Gas Co. LP v. Texas Crude Energy, LLC, where the Texas Supreme Court
considered an overriding royalty interest requiring the royalty to be delivered “into the
pipelines, tanks or other receptacles with which the wells may be connected, free and clear
of all development, operating, production and other costs” and, similarly, that the “royalty
interest share of production shall be delivered to [the plaintiff] or to its credit into the
pipeline, tank or other receptacle to which any well or wells on such lands may be
connected, free and clear of all royalties and all other burdens and all costs and expenses
except the taxes thereon.” 573 S.W.3d 198, 200 (Tex. 2019).
[31]

In Burlington, the plaintiff had a stronger argument for moving the valuation point

downstream of the well than Appellant does in this case because another clause defined the
value to be paid in the event of a sale on or off the lease as “the amount realized from such
sale of such production and any products thereof.” Id. at 202. The plaintiff argued that this
“amount realized” language entitled it to a royalty based on a downstream value or sale
price, not the upstream value at the well. Id. at 204-05. Here, there is no similar downstream
“sales price” or “amount realized” language upon which Appellant could rely. Nevertheless,
despite the plaintiff’s stronger claim in Burlington, the court properly rejected it.
[32]

Using the same rules of contract interpretation used in North Dakota, and relying on

language almost identical to the oil royalty provision in this case, the Burlington court held
that the royalty valuation point was at or near the well:
To sum up, the Valuation Clause specifies that the royalty payment shall
be calculated based on the “amount realized” from the sale, but the
- 18 3520140.0002/165207291

agreements also provide that the royalty interest shall be delivered “into
the pipelines, tanks, or other receptacles with which the wells may be
connected.” In the context of these agreements, this latter term fixes the
royalty’s valuation point at the physical spot where the interest must be
delivered—at the wellhead or nearby. This gives Burlington the right to
subtract post-production costs from the “amount realized” in
downstream sales prices in order to calculate the product’s value as it
flows “into the pipelines, tanks or other receptacles with which the wells
may be connected.”
Id. at 211 (emphasis added).
[33]

The Burlington court consulted two leading oil and gas treatises’ interpretation of

the language. See id. at 207-08. Specifically, Williams & Meyers states that post-production
costs must be shared by a nonoperating interest when the lease language “provid[es] for
delivery ‘free of cost in the pipe line to which Operator may connect his wells.’” 3 Oil and
Gas Law § 646.2 (2019). Based on this language, the parties likely assumed a pipeline
connection at the well would be available, and so the operator need not bear the expense of
treating, compressing, or transporting the nonoperator’s share of production. Id. Similarly,
the Kuntz treatise states, “If the royalty clause provides for delivery of royalty gas to the
lessor’s credit free of cost in the pipeline to which the well is connected, the parties
contemplate a delivery of royalty gas at the well.” 3 Law of Oil and Gas § 40.5(a) (2019).
[34]

Consistent with every treatise Appellees have located, other courts interpreting

versions of this standard form royalty provision have consistently held that it requires
royalties to be free of cost to the point where the pipeline may connect to the wells on the
lease, which connection is only possible at the well. See, e.g., Kretni, 74 F.2d at 500 (where
lessee was to deliver gas “to the credit of the lessors . . . free of cost at the pipe lines, to
which he may connect his wells,” lessors were entitled to royalty at the well connection with
the pipeline); Voshell, 19 P.2d at 458 (where lessee was required to deliver oil “to the credit
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of lessor, free of cost, in the pipe line to which he may connect his wells,” lessor was entitled
to royalty at the well based on the downstream sale price minus transportation costs); Scott
v. Steinberger, 213 P. 646, 647 (Kan. 1923) (where lessee “shall deliver to the credit of
[lessor] free of cost in the pipe lines to which he may connect his wells,” lessor’s royalty
was to be determined “at the place where the wells were connected with pipe lines, and not
at some distant market that might be found at the end of a pipe line remote from the field”).
[35]

In sum, the historical and consistent interpretation of the standard form royalty

provision at issue, like the express language of the provision itself, weighs heavily against
Appellant’s arguments, and indicates the answer to the certified question is “Yes.”
C.
[36]

Appellant has not cited a single case or treatise adopting Appellant’s
interpretation of the standard form oil royalty provision

Likely because it is fighting against 100-years-worth of historically consistent

interpretation and application, Appellant urges this Court to turn a blind to eye to any nonNorth Dakota case law or oil and gas treatise. See Appellant Br. ¶ 34. But, the very reason
for this proceeding is that the North Dakota has not yet answered the certified question.
Appellant cites only three cases that address its language of this century-old royalty
provision, none of which adopts or even supports Appellant’s position.
[37]

First, Appellant places undue reliance on the opinion in White River Royalties, LLC

v. Hess Bakken Invest. II, LLC, by repeatedly noting that Judge Traynor did not adopt the
Hess Defendants’ position that “on said land” required a valuation point at the well. See
Appellant Br. ¶¶ 5, 27-28. By Appellant’s own standard, however, White River also does
not support Appellant’s position because Judge Traynor also expressly refused to adopt
Appellant’s proffered interpretation of the royalty provision, finding it no more plausible
than the Hess Defendants’ position. See White River, Case No. 1:19-cv-00218, 2020 WL
- 20 3520140.0002/165207291

6231893, at *6 n.6 (D.N.D. May 22, 2020) (refusing to adopt either party’s interpretation,
but noting “[a]t this early stage of the proceedings, the Court does not make any
determination as to whether the oil royalty provision is ambiguous”). Indeed, if Chief Judge
Welte had found that White River resolved the issue, he could have denied Appellees’ stillpending motions to dismiss; instead, he sought guidance from this Court.
[38]

Chief Judge Welte was right to do so because the fundamental issue posed by Bruin

Appellees and Kraken Appellees here and in Federal Court concerning the meaning of the
verb “connect” was neither before nor addressed by Judge Traynor in White River.
Furthermore, the White River opinion represents a dramatic departure from this Court’s
consistent precedent of considering cases from other jurisdictions and oil and gas treatises
when interpreting standard provisions in oil and gas lease forms. Compare id. at *6 with
Part I.B. supra.7 Fundamentally, White River focused exclusively on only 6 of the 15 words
at issue—“free of cost, in the pipeline”—and does not address, much less explain, how the
remaining 9 words—“to which Lessee may connect wells on said land”—if properly given
meaning could result in a valuation point anywhere but at the well.
[39]

Despite its professed focus on North Dakota authority, Appellant did not cite the

North Dakota case that comes closest to actually interpreting the oil royalty provision: El
Petron Enterprises, LLC v. Whiting Res. Corp., No. 1:16-cv-90, 2018 WL 1322391 (D.N.D.

North Dakota courts have a consistent history of considering oil and gas treatises for
at least the last half century. See, e.g., Anderson v. Hess Corp., 733 F.Supp.2d 1100, 1106
(D.N.D. 2010); Murphy v. Amoco Prod. Co., 590 F.Supp. 455, 464-65 (D.N.D. 1984); Bice,
2009 ND 124, ¶¶ 8-21, 768 N.W.2d 496; Egeland v. Continental Res., Inc., 2000 ND 169,
¶ 16, 616 N.W.2d 861; Hanson v. Indus. Com'n of North Dakota, 466 N.W.2d 587, 591,
594 (N.D. 1991); Holman v. State, 438 N.W.2d 534, 537-40 (N.D. 1989); Amerada Hess
Corp. v. Conrad, 410 N.W.2d 124, 131-32 (N.D. 1987); Knox v. Krueger, 145 N.W.2d
904, 908 (N.D. 1966).
7
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Mar. 14, 2018). Instead of a royalty interest, El Petron involved an overriding royalty claim.
Even so, this case is instructive because Judge Hovland ruled that the overriding royalty
interest “shall be calculated in the same manner as the royalty reserved under the terms of
the Leases”—i.e., the royalty provisions in the leases, including the same oil royalty clause
at issue in this case, were controlling. Id. at *3, 5. Judge Hovland then ruled that the royalties
were due on the production at or near the well. Id. at *4-5. Thus, although this case involved
other claims and issues, El Petron unmistakably involved oil royalties under the same
standard form provision presently at issue, and the only answer to the certified question that
would be consistent with El Petron is “Yes.”
[40]

Next, Appellant wrongly cites Kretni Dev. v. Consol. Oil as supporting its

interpretation of the royalty provision. See Appellant Br. ¶¶ 35-36. Kretni does not further
Appellant’s claim that its royalty is to be valued at the point of connection with only a certain
type of pipeline, regardless of the pipeline’s location; nor do the facts indicate there were
any “conduit pipes, gathering lines, or any other system of pipes” used to carry the gas from
the wells to “the pipeline.” Id. The lessee in Kretni argued “that the royalty should be oneeighth of the gas produced at the pipe line to which the well was connected or the proceeds
derived from the sale of such royalty at that point.” 74 F.2d at 499 (emphasis added). The
court agreed holding the lessee was obligated to deliver a royalty “free of cost, at the point
of connection with the pipe line to which the well was connected.” Id. Like Appellant in
this case, the lessor in Kretni argued for a royalty free of transportation charges from the
well claiming the royalty provision established a downstream valuation point. And,
consistent with virtually all the other court opinions and treatises addressing the issue, the
Kretni court denied lessor’s claim. See id. at 499-500.
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[41]

Last, Appellant’s characterization of the outcome in Burlington, 573 S.W.3d 198,

as being dependent on language in a joint operating agreement (“JOA”) is disingenuous.
See Appellant Br. ¶ 37. A JOA’s language was considered in Burlington, but even a cursory
review of the opinion reveals that interpretation of the “into the pipeline” phrase of
overriding royalty assignments was the crux of the court’s reasoning and drove the
decision. See id. at 206-12. The court noted with approval that the lessee was not arguing
“that the JOA should control over contrary language in the assignments. Instead, [Lessee]
argues that our interpretation of the assignments should take the JOA into account and
attempt to harmonize its provisions with the assignments.” Id. at 208. As later cases further
illustrate, the Burlington opinion squarely supports answering the certified question in the
affirmative. See, e.g., BlueStone Nat. Res. II, LLC v. Nettye Engler Energy, L.P., No, 0219-00236-cv, 2020 WL 3865269, *2-3 (Tex. App.—Ft. Worth July 9, 2020) (summarizing
the Burlington opinion as “construing the meaning of language that a royalty interest shall
be delivered ‘into the pipelines, tanks, or other receptacles with which the wells may be
connected’ as being tantamount to phrases such as ‘at the well’ or ‘at the wellhead,’ and
that such phrases establish a valuation point that generally requires a royalty interest to
bear postproduction costs”).
[42]

Finally, Appellant’s attempt to downplay and distinguish the leading oil and gas

treatises is belied by a fair reading of them. See Appellant Br. ¶ 38-39. Perhaps more telling,
however, is the absence of any authority cited by Appellant adopting its proffered
interpretation of the century-old, standard form royalty provision.
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II.

Appellant’s Interpretation Must Be Rejected
A.

[43]

Appellant’s interpretation violates the canons of construction by
mooting 9 of the 15 words at issue, including the verb “connect”

Appellant’s position violates the very statutory canons of construction Appellant

recognizes as governing this Court’s interpretation. Specifically, Appellant cites N.D.C.C.
§§ 9-07-06 and 9-07-09 (Appellant Br. ¶ 17(2)-(3)), which require among other things that
contract interpretation must “give meaning to each word and phrase” (Felco, 1998 ND 111,
¶ 12, 579 N.W.2d 576) and that “[w]ords in a contract are construed in their ordinary and
popular sense” (Newfield, 2019 ND 193, ¶ 5, 931 N.W.2d 478). Tellingly, despite the verb
“connect” being the very crux of the interpretive issues raised in Bruin Appellees and
Kraken Appellees’ two cases in Federal Court, 8 and despite Appellant failing to proffer
any meaning for this critical term in response,9 Appellant does not ascribe any meaning to
“connect” or even discuss where the “Lessee may connect wells on said land” “to” “the
pipeline” as the royalty provision dictates. See, generally, Appellant Br.
[44]

Moreover, Appellant goes farther than just mooting the critical verb “connect.”

First, Appellant refers to Clause 3 as two separate clauses: (i) “in the pipeline” and (ii) “to
which Lessee may connect wells on said land.” See Appellant Br. ¶¶ 19, 23. Next, despite
accurately including the comma after Clause 2 (“free of cost”) and before Clause 3 (“in the
pipeline . . .”) each time Appellant block quotes the royalty provision, Appellant
misleadingly and repeatedly omits the separating comma in the text of its argument,
thereby falsely presenting “free of cost in the pipeline” as a single clause. Compare id. at

See Bruin Appellees & Kraken Appellees App. at 7-9 (setting forth the same
interpretation as in Part I.A. supra); id. at 53-54 (explaining Appellant and Bruin Appellees
agreed to be bound by the Federal Court’s ruling on the Kraken Motion to Dismiss).
9
See, generally, Bruin Appellees & Kraken Appellees App. at 20; id. at 45-47.
8
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¶¶ 1, 4, 14 with id. at ¶¶ 3, 10, 27. Appellant then wrongly asserts that the “parties to the
lease agreed” the oil royalty would be “free of cost in the pipeline,” disregarding 9 of the
15 words at issue. Appellant attempts to moot the majority of Clause 3 despite having
acknowledged this clause modifies Clause 2 by explaining which “costs” are “free” and
which are not. See id. at ¶¶ 3, 10, 20. Appellant effectively posits that the Court should
interpret the oil royalty clause as if it were written to require Lessee:
[1] To deliver to the credit of the [L]essor, [2] free of cost, [3] in the
pipeline to which Lessee may connect wells on said land, [4] the equal
[fractional] part of all oil produced and saved from the leased premises.
[45]

Apparently anticipating this argument based on the Federal Court briefing,

Appellant accuses Appellees of “grammatical gymnastics.” Appellant Br. ¶ 19. But this
Court follows the rules of grammar when interpreting contract provisions and has
repeatedly recognized the importance of commas in defining separate clauses. See
RECALLND v. Jaeger, 2010 ND, 250, ¶ 14, 792 N.W.2d 511 (the “inclusion of the comma
after” a word “indicates the beginning of a separate clause”); State ex rel. Stenehjem v.
FreeEats.com, Inc., 2006 ND 84, ¶ 14, 712 N.W.2d 828 (noting the use of a comma
“indicates a separate clause ”). Despite Appellant’s creativity, it cannot re-write the royalty
provision to delete commas and effectively moot most of the language at issue. Appellant
cannot reconcile its position with the express language of the oil royalty provision.
B.

[46]

Appellant’s interpretation misguidedly focuses on the meaning of
“pipeline” and relies on a meaning that is directly contrary to the plain
language of the oil royalty provision

Appellant and Amicus focus on the definition of “pipeline.” See Appellant Br. ¶¶ 19-

22; Amicus Br. ¶¶ 7-15. But, the certified question is a “where” (not “what”) question, as it
asks where the royalty provision establishes the valuation point and whether it does so at
the well. Whatever “the pipeline” means, the royalty provision’s plain language dictates that
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it must be something “to which Lessee may connect wells on said land.” Thus, the answer
to the certified question depends not so much on what “the pipeline” means; but rather, it
depends on where “the pipeline” could “connect to wells on said land.” See supra Part I.A.
[47]

Further, both Appellant and Amicus proffer definitions of “the pipeline” that are

directly contrary to the language of the royalty provision. Specifically, Appellant explains
that its proffered meaning of “pipeline” is something that could not connect to any “wells .
. . in this case”; but rather is something “connected[10] to a Central Delivery Point (CDP)
so that a larger, more efficient pipeline can be used to move the aggregate oil from multiple
wells.” See Appellant Br. ¶ 19 (emphasis added). Similarly, Amicus proffers a meaning of
“pipeline” as something “far away from the wellhead, and at least at the tailgate of a
processing facility.” See Amicus Br. ¶ 15. These proffered definitions are irreconcilable
with the plain language of the royalty provision because, instead of referring to something
“to which Lessee may connect wells on said land,” Appellant’s and Amicus’ positions hinge
on “the pipeline” being something that cannot possibly be connected to a well because it is
“far away from the wellhead” or “connected to a Central Delivery Point (CDP).”
[48]

Appellant also argues that “‘pipeline’ is defined in the oil industry as a specialty

type” of pipeline that is “generally regulated by state or federal authorities.” See Appellant
Br. ¶ 20. Of course, “regulated” interstate pipelines11 are one type of pipeline, but the royalty

See supra ¶ 21 n.4.
Appellant’s use of the term “regulated” is also inconsistent with its narrow proffered
meaning of “pipeline.” The Interstate Commerce Act confers federal regulatory authority
over crude oil “pipelines” “pipe lines” and “pipe-lines,” which include both interstate
pipelines that may be connected to a CDP, as well as gathering pipelines that collect the
crude oil from wells and deliver it to a CDP or other location. See ICA, 49 U.S.C. App.
§ 1(1)(b); Texaco Refining & Marketing, Inc. v. SFPP, L.P., 80 FERC ¶ 61,200, at 61,804805 (1997) (citing Hunt Refining Co., et. al., 70 FERC ¶ 61,035, at 61,112 (1995)).
10
11
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provision does not say “regulated,” “interstate,” or “connected to a CDP or processing
facility.” It contains no such limiting language, and certainly there are types of pipelines—
both as that term is used in the industry and as it is commonly understood—that Lessee
could connect to the wells as the royalty provision expressly contemplates.
[49]

For example, a leading oil and gas treatise defines “pipeline” as:
A tube or system of tubes used for the transportation of oil or gas. Types
of oil pipelines include: lead lines, from pumping well to a storage tank;
flow lines, from flowing well to a storage tank; lease lines, extending
from the wells to lease tanks; gathering lines, extending from lease tanks
to a central accumulation point; feeder lines, extending from leases to
trunk lines; and trunk lines, extending from a producing area to refineries
or terminals.

Williams & Meyers, supra, Terms, “Pipeline” (2020); see also BlueStone, 2020 WL
3865269 at *3 (rejecting argument that “pipeline” means only one of two “major” nearby
pipeline and finding the meaning of “pipeline” includes “gathering system[s]”). Similarly,
the common meaning of “pipeline” includes any pipeline that connects to a well through
which crude oil flows away from the well—it might be a small “pipeline,” a 2-inch
“pipeline” or even a short “pipeline,” but it most certainly also would be “the pipeline . . .
connect[ed to] wells on said land.”
C.

[50]

Appellant’s interpretation would change the agreed economic benefit
of the parties’ bargain and create an ever-changing and, at times, nonexistent valuation point

As a few simple scenarios illustrate, this Court should also reject Appellant’s

interpretation because it would change the economic benefit of the parties’ bargain and
create an ever-changing and, at times, non-existent valuation point.
[51]

The language of the royalty provision says Lessee “may connect” “the pipeline” “to”

the “wells on said land.” Assume that is exactly what Lessee did, and there was a pipeline
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connected to the well because Lessee contracted with a third-party pipeline company to
connect its pipeline to the well and buy the crude oil at the wellhead:

Under this scenario, the parties agree—the valuation point is where the crude oil enters “the
pipeline” at the well, and the royalty would be free of cost to, but not beyond, that point.
See Appellant Br. ¶ 19.12 Thus, the economic benefit of the parties’ bargain under the
scenario contemplated by the standard form oil royalty provision is clear—Appellant-Lessor
is entitled to royalties based on the value of the oil at that well connection to the pipeline on
the leased land.
[52]

But, the royalty provision says that Lessee “may” connect the well to the pipeline,

thereby recognizing that Lessee may not do so. What happens if the oil from the well never
reaches any pipeline, for example, if the crude oil is transported by truck and then by rail?

Appellant’s position is that the royalty is free of cost to the point the crude oil is “in
the pipeline.” See Appellant Br. ¶ 19. Thus, if “the pipeline” (whatever that may be) is
“connect[ed to] wells on said land” as the royalty provision contemplates, Appellant has
effectively conceded that the valuation point would be at the well.
12
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According to the historical interpretation of the standard form royalty provision, the parties’
benefit of their bargain is consistent because the valuation point remains where Lessee
“may” connect the pipeline to the wells on said land. On the other hand, Appellant’s
proffered interpretation provides no answer because the crude oil produced from the well
never enters into a pipeline.13
[53]

Even when Appellant’s interpretation would provide a valuation point, it still should

be rejected because it would require this Court to hold that the exact same contract language
results in the parties having vastly different and changing benefits of their bargain.
[54]

For example, assume Lessee incurs all of the expense to drill a well in a corner of

the leased premises. When the well starts producing crude oil, the only transportation option
Lessee has is to truck the crude oil to a pipeline. Then, one year later, Lessee is able to
contract with the pipeline company to extend its pipeline to connect to the well:

Appellant may contend that the crude oil enters a pipeline after it is refined and
leaves the refinery. But that is not a valid response for several reasons. Among others, what
leaves the refinery is no longer crude oil from a well, and the royalty provision says nothing
about paying royalty gasoline, jet fuel or heating oil, for example. See Figure 1.
13
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Again, consistent with the unchanging plain language, Appellees’ interpretation provides a
consistent valuation point (at the well where it may connect to the pipeline) and consistent
benefits of the parties’ bargain. On the other hand, Appellant’s proffered interpretation
would begin with a downstream valuation point after the trucking expense was incurred and
then, after the first year, a new and different valuation point at the well, necessarily resulting
in a new and different economic benefit of the parties’ bargain, despite there being no
change in the static contract language governing the production from the same well.
[55]

Similarly, assume the same Lessee drills a second well in the opposite corner of the

leased premises 18 months after the first well. Lessee is not able to connect the second well
to a pipeline, and instead must truck the crude oil to a nearby rail line, which transports oil
to a downstream pipeline:
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Again, Appellee’s plain language interpretation provides a consistent valuation point and
consistent benefits of the parties’ bargain for both wells on the same lease governed by the
same language. On the other hand, Appellant’s proffered interpretation would result in a
valuation point at the well where the crude oil enters the pipeline for the first well, but a
different downstream valuation point for the second well after both the trucking and the rail
expense had been incurred, resulting in a completely different economic benefit of the
parties’ bargain for the two wells, despite both of them producing crude oil at the same time,
on the same leased premises, and governed by the same royalty provision language.
[56]

There are numerous other examples of different combinations of the three methods

used to transport crude oil from wells in North Dakota all illustrating that (a) Appellees’
interpretation results in a consistent valuation point and benefit of the parties’ bargain, just
like every oil and gas treatise and every court opinion cited to this Court interpreting the
provision, and (b) Appellant’s contorted interpretation does not. Neither the record nor the
plain language of the standard form oil royalty provision provide any basis for this Court to
conclude that the parties intended the exact same language to result in drastically different
economic benefits of their bargain that may (i) vary from well to well, (ii) vary during the
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life of any single well, and (iii) provide no valuation point at all, if the Lessee transports
crude oil to a refinery by a means other than pipeline. Appellant’s proffered interpretation
defies common sense and must be rejected.
D.

[57]

Use of different language in the gas royalty provision is to be expected,
and cannot change the plain meaning of the language of the oil royalty
provision at issue

Each oil and gas lease attached to the five Complaints involved in this proceeding

contains two other gas royalty provisions, one of which provides that Lessee agrees:
To pay Lessor for gas produced from any oil well and used off the
premises or in the manufacture of gasoline or any other product a royalty
of [fractional share] of the proceeds, at the mouth of the well, payable
monthly at the prevailing market price.
See Appellant Br. at ¶¶ 8, 16; see, e.g., Appellant App. at 112 (§ 3). Appellant
acknowledges that this Court has already interpreted the language in this standard form gas
royalty provision as establishing a valuation point at the well. See Appellant Br. ¶¶ 24-25.
However, Appellant contends that, because the gas royalty provision is worded differently,
is must establish a different valuation point than the oil royalty provision. See id. at ¶¶ 4, 8,
16, 24-25. Appellant’s argument should be rejected for at least three reasons.
[58]

First, there are two types of royalty provisions, those providing for payment of

money and those allowing for delivery of a share of the production (in this case oil). The
latter are referred to as “in-kind” royalty provisions. See Williams & Meyers, supra,
§§ 642.5, 645; Kuntz, supra, § 39.4. Historically, certain lessors would take their royalty
in-kind and use or market the oil or gas themselves. Crude oil could easily be placed in
barrels and loaded on trucks (or wagons), making it particularly feasible to take in-kind.
See Williams & Meyers, supra, § 659.
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[59]

Consequently, oil and gas lease forms often included in-kind royalty provisions

allowing for the delivery of a share of production, and other royalty provisions focused on
monetary payments. See Williams & Meyers, supra, §§ 642.5, 645; Kuntz, supra, § 39.4.
The same is true for the lease forms in this proceeding. Compare oil provision (calling for
Lessee to “deliver to the credit of Lessor . . . [a fractional] part of all oil produced and saved
from the leased premises”) (supra ¶ 19) with gas provision (calling for Lessee to “pay
Lessor for gas produced from any oil well . . . [a share] of the proceeds, at the mouth of the
well, payable monthly at the prevailing market price) (supra ¶ 57). Thus, of course, the oil
royalty provision and the gas royalty provision concerning production from the same wells
have different language, as they are different types of royalty provisions.
[60]

Second, there is no basis for Appellant’s conclusion that the varying language of the

two royalty provisions necessarily results in different valuation points for oil production and
gas production occurring at the same time from the same well. Appellant and Amicus admit
that the oil and gas leases at issue are “form contracts” composed of standard form
provisions that were simply adopted (or inherited) by the parties. Compare Appellant Br.
¶¶ 10, 11, 22, 26 with id. at ¶¶ 4, 22, 26 (repeatedly describing the leases as “form
contracts”) and Amicus Br. ¶ 8 (similarly referring to the “lease form”). The historical
interpretation of both the standard oil provision and the standard gas provision in the lease
form establish a valuation point at the well. See supra Part I.C (discussing oil and gas treatise
explanation of the oil provision); Bice, 2009 ND 124, ¶¶ 14-16, 768 N.W.2d 496 (discussing
historical interpretation of the gas provision).
[61]

Appellant seems to assert that parties presumptively intend different results contrary

to the historical interpretation when they adopt a standard in-kind oil royalty provision and
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a standard in-money gas royalty provision. Appellant has cited no authority to support such
a proposition. There is no basis to assume the parties intended different valuation points,
and doing so would run afoul of the common law canon of construction enforcing the
historical interpretations of the standard form provisions. See supra, Part I.B.; see also, e.g.,
El Petron, 2018 WL 1322391 (both gas and royalty provisions in the same lease used
different language to established the same valuation point at the well); BlueStone, 2020 WL
3865269 at *3 (rejecting plaintiff’s argument that “free of cost in the pipe line” and “free
of cost at the mouth of the well” created “two distinct valuation points”).
[62]

Third, irrespective of the language in the gas royalty provision, the plain language

of the standard form, in-kind oil royalty provision is unambiguous and should be enforced
as written. See supra Part I.A. For Appellant’s argument to carry any weight, it would need
to explain how the actual language of the two royalty provisions could indeed lead to
different results when each term in each provision is given meaning as North Dakota law
requires. Appellant did not even attempt to do so and, instead, proffered an interpretation
that rests on deleting a comma and mooting 9 of the 15 words at issue. In short, the plain
language of the oil royalty provision, particularly the verb “connect,” remains the death
knell of Appellant’s position. See Bruin Appellees & Kraken Appellees App. at 46-47.
E.
[63]

The Court should disregard the liberties taken by Appellant
concerning the record

Appellant takes a number of liberties with the record, some of which are supposition

that may or may not be true, some of which are contrary to the record, and all of which are
designed to color the argument in its favor.
[64]

For example, Appellant asserts that “[i]n this case . . . [Appellees] are sophisticated,

multimillion or billion-dollar oil companies,” who made specific “word choice[s]” when
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they “drafted [the leases] using sophisticated counsel.” See Appellant Br. ¶¶ 11, 22, 26.
None of this is in the record.14 What is in the record is that the Bruin case was stayed for a
period because Bruin Appellees were in bankruptcy. See Bruin Appellees & Kraken
Appellees App. at 53.
[65]

More substantively, Appellant asserts “very few wells, and none in this case, have

an oil pipeline connected.” Appellant Br. ¶ 19. First, there is no evidence in the record of
what is, or what is not, connected to the wells in this case. Second, unless by “oil pipeline”
Appellant means an interstate pipeline, the statement is wrong. Oil wells are often connected
to pipelines. See, e.g., supra ¶ 14, Part I.B.
[66]

Further, Appellant incorrectly asserts that all Appellees argued in Federal Court

“that Bice controls the interpretation of the plaintiff’s oil royalty provision” and that Chief
Judge Welte rejected that argument by pointing out that the royalty provision at issue in
Bice was “substantially different.” See, e.g., Appellant Br. ¶¶ 5, 29-33. Bruin Appellees
and Kraken Appellees never argued that this Court’s interpretation of the gas royalty clause
at issue in Bice was controlling of how the oil royalty clause here should be interpreted.
Rather, Bruin Appellees and Kraken Appellees cited Bice primarily for the proposition that
this Court consistently enforces royalty provisions’ plain language and also consults oil
and gas treatises and opinions from other jurisdictions in doing so. See Bruin Appellees &
Kraken Appellees App. at 10-11, 12.

Further, arguments that the lease language must be construed against the Appellees
(see Appellant Br. ¶ 26; Amicus Br. ¶¶ 16-17) are irrelevant to the Court’s analysis of the
certified question because under N.D.C.C. § 9-07-19, that rule of interpretation may only
be applied in the event of an ambiguity and only as a last resort. See Continental Cas. Co.
v. Kinsey, 499 N.W.2d 574, 579 (N.D. 1993); West v. Alpar Res., Inc., 298 N.W.2d 484
(N.D. 1980).
14
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[67]

Appellant and Amicus also assert that all Appellees rely on a particular definition of

“pipeline.” See Appellant Br. ¶ 21; see also Amicus Br. ¶¶ 5, 7, 9, 14. In reality, neither the
Kraken Appellees nor the Bruin Appellees provided any definition of “pipeline” in Federal
Court because what types of pipelines may qualify as “the pipeline” anticipated by the lease
is not nearly as relevant for their motions to dismiss (or the certified question) as where “the
pipeline” is located. See id. Again, these Appellees focused on the meaning of the verb
“connect”—a word ignored by the interpretations of both Appellant and its Amicus despite
being the key to deciphering where the royalty provision establishes the valuation point.
[68]

The Court should disregard these distortions of the record and, instead, focus on the

plain language of the oil royalty provision, and ascribe meaning to each word
CONCLUSION
[69]

Appellant’s proffered interpretation both (i) attempts to rewrite the plain language

of the standard form oil royalty provision to moot 9 of the 15 words at issue, particularly
the verb “connect” and (ii) relies on a meaning of “the pipeline” that is directly contrary to
the plain language because it would be impossible for Lessee to “connect wells on said land”
to something “far away from the wellhead” and “connected [not to wells, but] to a Central
Delivery Point (CDP)” or “the tailgate of a processing facility.” Consistent with case law
interpreting the language at issue, the oil and gas treatises commonly relied upon by this
Court, and, above all, the plain language of the leases at issue, Appellees respectfully request
that this Court respond to the certified question by answering “Yes.”
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