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AMICUS CURIAE STATEMENT OF IDENTITY AND INTEREST
[¶ 1]

Hess Bakken Investments II, LLC (“Hess”) is an oil and gas operator that

holds more than 500,000 net acres in the Bakken Shale formation with more than 1,650
active wells producing about 120,000 barrels of crude oil per day. Hess is the defendant
in the putative royalty class action styled White River Royalties, LLC, et al. v. Hess
Bakken Investments II, LLC, 1:19-cv-218, pending in the United States District Court for
the District of North Dakota—Western Division. The White River plaintiffs allege that
Hess underpaid oil royalties under more than 10,000 North Dakota leases, most of which
contain the very same royalty language at issue in the certified question before this
Court.1 Like the defendants in the instant case, Hess filed a Rule 12(b)(6) motion to
dismiss for failure to state a claim, asserting that the plain language of the royalty
provisions values the royalty at the well and allows the deduction of post-production
costs from royalty payments. The district court denied the motion to dismiss largely
because of the absence of direct North Dakota precedent interpreting this language.
[¶ 2]

Hess files this amicus brief to respectfully urge the Court to answer the

certified question “yes.” Hess believes that the royalty underpayment claims asserted in
this case and the White River case are inconsistent with the law of North Dakota and
other jurisdictions. In addition, the proper interpretation of these royalty provisions,

1

In addition to the White River case, there are at least six other substantially similar
cases pending in the United States District Court for the District of North Dakota—
Western Division (Nelson, et al. v. Equinor Energy LP, 1:20-cv-133; Ceynar, et al. v.
Oasis Petroleum North America LLC, 1:20-cv-139; Double Diamond C Mineral, LLC, et
al. v. Zavanna LLC, 1:20-cv-140; Hystad Ceynar Minerals, LLC, et al. v. Whiting Oil &
Gas Corp., 1:20-cv-216; Sarah Heggen Lewis, et al. v. Nine Point Energy LLC, 1:20-cv124; Sarah Heggen Lewis, et al. v. XTO Energy Inc. et al., 1:20-cv-125).
4

which are used in myriad oil and gas leases across the state and nation,2 is an issue of
great importance to the jurisprudence of the state.

To assist the Court in its

determination, Hess responds to arguments raised in the amicus brief filed by White
River Royalties, LLC and Sara Cammack (“White River”), plaintiffs in the White River
litigation, and explains why construing the royalty provision to allow the deduction of
post-production costs comports with both the law and the realities of how oil wells and
pipelines connect in the field.
STATEMENT OF AUTHORSHIP AND CONTRIBUTIONS
[¶ 3]

Counsel for Hess authored this brief; no counsel for any party authored

any portion of this brief. No party, party’s counsel, or any person other than Hess
contributed any money to fund the preparation or submission of this brief.
STATEMENT OF THE CASE
[¶ 4]

Appellants David A. Blasi and Paula J. Blasi, as Trustees of the Blasi

Living Trust (“the Royalty Litigants”) filed five separate class action lawsuits against oil
producers Bruin E&P Partners, LLC, Lime Rock Resources Operating Company, Inc.,
Kraken Development III LLC, Continental Resources, Inc., and EOG Resources, Inc.
(“the Oil Producers”) in the United States District Court for the District of North Dakota
(“District Court”).

The language at issue is found in the Standard Producers 88 Oil, Gas, and Mineral
Lease form that has been used for decades. See McMahon v. Christmann, 157 Tex. 403,
406, 303 S.W.2d 341, 343 (1957) (analyzing lease on a “Producers 88 Special printed
form” that provided for royalty “free of cost or expense to the credit of the lessors into
the storage tank or tanks or into the pipeline to which the well or wells on said land may
be connected.”).
2
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[¶ 5]

Each of the Oil Producers filed a motion to dismiss the Royalty Litigants’

complaints, asserting that the plain reading of the in-kind royalty provision 3 at issue
confirms that post-production costs are properly deducted from royalties owed to the
lessors.
[¶ 6]

Before ruling on the Oil Producers’ motions to dismiss, the District Court

certified the following question of law to this Court:
Whether the instant oil royalty provision is interpreted to mean the royalty
is based on the value of the oil “at the well:”
Lessee agrees ... “[t]o deliver to the credit of the lessor, free of cost, in the
pipeline to which lessee may connect wells on said land, the equal
[fractional] part of all oil produced and saved from the leased premises.”

(Lime Rock, Doc. 27; Kraken, Doc. 25; Continental, Doc. 25; EOG, Doc. 25, Bruin, Doc.
24).
ARGUMENT
I.

Introduction
[¶ 7]

Hess agrees with the Oil Producers that the in-kind royalty provision at

issue unambiguously fixes the valuation point for oil at the wellhead. Hess further agrees
that this Court’s precedent and settled principles of contract construction allow it to reach

3
An in-kind royalty entitles the lessor to a portion of oil production once it had
been produced, obligating the lessee to bear the costs (and risk) of production but not
post-production. Because modern lessors seldom elect to take physical possession of oil,
lessors accept a monetary payment valued as if they had taken oil in-kind. See Jack D.
Palm, II & Stephen York, Current Royalty Valuation Issues on State Lands, 20A ROCKY
MTN. MIN. L. SPECIAL INST. 16, pt. V.B.1 (Mar. 1988) (“A lessor taking its portion inkind incurred whatever costs were necessary to market its share. Royalties ‘in value’
evolved as a substitute for in-kind division of production, especially in relation to gas
which was not so susceptible of being taken in-kind by a lessor, but did not change the
fundamental obligation of the lessee to produce the production free of cost, nor of the
lessor to incur its own marketing costs.”) (emphasis added).
6

this conclusion without further factual development. Indeed, an analysis of the plain
language of the provision is reinforced by the realities of how oil wells connect to
pipelines and explains why other courts and commentators have consistently construed
this as an “at the well” valuation provision.
[¶ 8]

Under the commonly used in-kind royalty provision at issue here, there is

no dispute that where the lessee markets oil for the lessor, the oil is valued for royalty
calculation purposes at some point along the way from well to market. The question
before the Court is, at what point is the oil valued? The plain language of the royalty
provision answers that question step-by-step, anticipating each ancillary question that
naturally flows as the reader interprets the provision with the above question in mind:
Lessee agrees ... “[t]o deliver to the credit of the lessor, free of cost . . .”
Where is the oil valued, or “credit[ed], . . . free of cost,” to lessor?
Lessee agrees ... “[t]o deliver to the credit of the lessor, free of cost, in the pipeline . . .”
At which pipeline is the oil valued?
Lessee agrees ... “[t]o deliver to the credit of the lessor, free of cost, in the pipeline to
which lessee may connect wells on said land . . .”
A plain reading of the provision directs that the oil is valued at the wellhead. Joining the
majority of jurisdictions, this Court has held that an in-kind royalty clause requiring
payment based on the value of production “at the well” allows the lessee to calculate
royalty through the “netback” or “work-back” method by deducting post-production costs
from the downstream sales price. Bice v. Petro-Hunt, L.L.C., 768 N.W.2d 496, 501-02
(N.D. 2009).
[¶ 9]

The same is true here where royalty is valued at the point where oil is

delivered into the pipeline to which lessee may connect wells on said land, which is the
7

equivalent of “at the well.” Finding that these two royalty valuation points are equivalent
is consistent with the logistical reality of how wells and pipelines connect, as well as the
multi-phase, multi-pipeline nature of oil production.4 It is also consistent with the view
of all the other jurisdictions and commentators who have had occasion to interpret this
same “in the pipeline” language.
[¶ 10] White River’s Amicus Brief reads as if the above linear analysis somehow
depended on the consideration of extrinsic evidence of custom and usage. That is simply
wrong. This Court can and should interpret this unambiguous royalty provision as a
matter of law, according to its plain meaning, just as it has done in Bice and other cases
interpreting unambiguous royalty provisions.

The Court’s consideration of the

interpretation of similar language by other jurisdictions and commentators is consistent
with its longstanding practice and does not involve the type of extrinsic evidence decried
by White River. While industry custom and usage comport with the plain reading of the
provision valuing oil at the well, reading the provision as valuing oil at the well is not
dependent upon any evidence of industry custom and usage.

4
Oil wells initially connect to a specific type of pipeline, referred to in the industry
as a flowline. The flowline is connected directly to the wellhead at the well location. Oil
and gas produced from the well are routed through the flowline to a treater (which
separates oil, gas, and water) and then to an oil tank on or near the well pad. Once in the
tank, oil can be fed into a gathering line or trucked to a central processing location. See
Addendum A, 8 WILLIAMS & MEYERS, MANUAL OF OIL AND GAS TERMS (2020)
(defining “pipeline” and noting that “[t]ypes of oil pipelines include . . . flow lines, from
flowing well to a storage tank” and “gathering lines, extending from lease tanks to a
central accumulation point”).
As used in this brief, “pipeline” refers to the flowline
connected to the well and, where applicable, a gathering line.
8

II.

White River and the Royalty Litigants’ interpretation ignores all language in
the royalty provision after “free of cost,” contrary to well-established rules of
contract construction.
[¶ 11] It is a maxim of contract interpretation that “[t]he whole of a contract is to

be taken together so as to give effect to every part if reasonably practicable. Each clause
is to help interpret the others.” N.D.C.C. § 9-07-06. White River and the Royalty
Litigants studiously ignore this maxim when they ask the Court to construe the term
“pipeline” as an interstate pipeline far downstream of the well, see White River Amicus
Br. 12, because such an interpretation would require the Court to disregard the phrase “to
which lessee may connect wells on said land.”5 This is the most important phrase in the
royalty provision because it sets the point at which the lessor’s royalty is valued. A
pipeline can only connect to a well at a point prior to incurring downstream transportation
and refining costs; oil flowing from a well to its initial pipeline connection has not yet
had any opportunity to be refined. Cf. Burlington Res. Oil & Gas Co. LP v. Tex. Crude
Energy, LLC, 573 S.W.3d 198, 207-08, 211 (Tex. 2019) (“Postproduction processing that
makes the gas marketable enhances its value after it leaves the well.” (quoting French v.
Occidental Permian Ltd., 440 S.W.3d 1, 3 (Tex. 2014))) (emphasis added).
[¶ 12] White River and the Royalty Litigants’ interpretation renders the key
phrase “to which lessee may connect wells on said land” superfluous. If “pipeline” could
only refer to a pipeline downstream from the wellsite, there would be no need to
distinguish it as “the pipeline to which lessee may connect wells on said land.” The
provision’s plain language recognizes the reality that the oil production process involves

5
Contrary to White River’s interpretation of the order denying Hess’s motion to
dismiss in the White River litigation, Hess has never conceded that its wells at issue in
that case lack connections to pipelines.
9

a series of pipelines, not merely a downstream interstate pipeline as assumed by White
River and the Royalty Litigants, see infra Part III, and it is therefore necessary to specify
the pipeline at which oil is to be valued. Oil is only free of cost until it enters the first
pipeline connected to the wells, the flowline—thus, it is only free of production costs,
not post-production costs. Cf. Barwise v. Sheppard, 299 U.S. 33, 35, 40 (1936) (in
addressing contention that Texas tax on oil production unconstitutionally impaired
lessee’s contractual obligation to “deliver to [plaintiff lessors’] credit, free of cost, in the
pipe line, the equal 1/8 part of the oil produced,” holding that: “It well may be that when
rightly construed, the engagement to deliver, free of cost, refers to expenses incurred in
producing the oil and conducting it to the pipe line, and is not intended to include
governmental exactions, such as a tax.”).
[¶ 13] Neither White River nor the Royalty Litigants point to any case in support
of their position that the royalty provision’s language requires something other than an
“at the well” valuation allowing the deduction of post-production costs.

Indeed, it

appears that all the courts to have construed identical or substantially similar royalty
provisions have concluded that an “at the well” valuation is appropriate, as reflected in
the Oil Producers’ briefing.6
6
See, e.g., Lime Rock Mot. to Dismiss 7 (discussing Burlington Res. Oil & Gas
Co. LP v. Tex. Crude Energy, LLC, 573 S.W.3d 198, 207-08, 211 (Tex. 2019) (holding
that assignment requiring delivery of royalty interest “into the pipelines, tanks, or other
receptacles with which the wells may be connected . . . fixes the royalty’s valuation point
at the physical spot where the interest must be delivered—at the wellhead or nearby”);
Molter v. Lewis, 134 P.2d 404, 406 (Kan. 1943) (holding that lease with identical royalty
provision required royalty owner to share in transportation costs)); see also Martin v.
Amis, 288 S.W. 431, 433–34 (Tex. Comm’n App. 1926, judgm’t adopted) (lease that
required lessor “[t]o deliver to the credit of the lessors, free of cost, in the pipe line to
which lessee may connect the well or wells, the equal one-eighth part of all oil, gas,
casing-head gas and gasoline” required royalty to be calculated on value of wellhead sale,
not proceeds from downstream sale).
10

[¶ 14] The Tenth Circuit’s decision in Kretni Development Co. v. Consolidated
Oil Corp. is an instructive example. 74 F.2d 497 (10th Cir. 1934). That court construed
a Wyoming lease in which “[t]he lessee agrees to deliver to the credit of the lessors, their
heirs or assigns, or to such person or trustee as they may designate, free of cost at the
pipe lines, to which he may connect his wells, one-eighth part of the oil or gas produced
and saved from said premises or the proceeds derived from the sale of said one-eighth
part of said oil or gas.” Id. at 497 (emphasis added). As a threshold matter, the court
determined that “The place at which delivery should be made in kind is definitely fixed in
the contract. It is the point of connection with the pipe line.” Id. at 499 (applying
Wyoming law).
[¶ 15] Next, the court determined that the place where gas was valued for royalty
calculation purposes was also at the point of connection with the pipeline at the well. Id.
at 499–500. In so holding, the court highlighted the practical absurdity of a contrary
construction that required the lessee to bear the entire cost of post-production:
It may be conceded for the purpose of this case that a lessee
is obligated to put forward a reasonable effort to market gas
produced on the leased premises, but certainly that duty
does not extend to the point of providing pipe line facilities
ninety miles in length at a large outlay of money with an
extending financial hazard due to possible exhaustion of the
supply and other frequently encountered factors, in order to
reach a market at which the product may be sold. We think
it is clear that the parties contemplated that the lessors or
their assigns should be entitled to the royalty gas at the
connection with the pipe line, or the proceeds from its sale
at that point.
Id.
[¶ 16] White River and the Royalty Litigants ask this Court to reach the absurd
result that Kretni properly avoided and construe “pipeline” to mean only a post-refining
11

distribution line or something of the like so that royalties can be “free of costs,” period.
Such a result disregards the unambiguous language articulating precisely which pipeline,
and at what point on such pipeline, oil is to be valued—at the well.
III.

White River and the Royalty Litigants’ interpretation ignores the reality of
how wells and pipelines physically connect.
[¶ 17] The above longstanding authority that the royalty provision at issue values

oil at the well is buttressed by an understanding of how wells and pipelines physically
connect in the field. There is only one point where a well physically connects to a
pipeline—at the well. Specifically, a well directly connects to a specific type of pipeline,
a flowline, which is then often connected to storage tanks and a gathering line to gather
the oil produced from multiple wells to a central location. Once gathered, the oil is then
moved, often through a series of interconnected pipelines, to an eventual point of sale and
delivery, such as a refinery on the Gulf Coast. See Addendum A, 8 WILLIAMS &
MEYERS, MANUAL OF OIL AND GAS TERMS (2020) (discussing various types of pipelines).
A simplified version of the beginning point of this transportation process is illustrated
below, with an up-close view of a flowline connected to a well:

12

[¶ 18] The reality of the multi-phase, multi-pipeline nature of oil production and
transportation elucidates why the in-kind royalty provision at issue specified the precise
pipeline where oil is valued for purposes of calculating lessor’s royalty. See Addendum
A, 8 WILLIAMS & MEYERS, MANUAL OF OIL AND GAS TERMS (2020) (defining “pipeline”
and differentiating among different types of pipelines). By specifying that Lessee agrees
“[t]o deliver to the credit of the lessor, free of cost, in the pipeline to which lessee may
connect wells on said land,” the provision leaves no doubt where the lessor’s royalty is
valued—a point at the well where the lessee may connect the initial pipeline. This proxy
for “at the well” valuation equally allows the lessee to deduct downstream postproduction costs. Otherwise, it would have specified that oil was to be delivered in some
pipeline that connects at some point other than at the well.
[¶ 19] White River and the Royalty Litigants’ interpretation ignores the multiphase, multi-pipeline nature of oil production and transportation and equates “in the
pipeline” with an interstate pipeline far away from the wellhead (and by extension the

13

“said lands”). Once oil reaches an interstate pipeline, the lessee has already incurred costs
to transport it there. Their view ignores the reality that multiple different pipelines are
used to route the oil between different stages of production, and therefore a “pipeline to
which lessee may connect wells on said land” is inherently different from a downstream
pipeline carrying oil that has already incurred post-production costs such as
transportation or refining.
IV.

The proper interpretation of this royalty provision does not require extrinsic
evidence.
[¶ 20] White River spends much of its brief arguing that this Court should reject

the Oil Producers’ interpretation of the unambiguous royalty provision because it would
require the Court to consider extrinsic evidence of industry custom and usage. White
River Amicus Br. 10–12. This argument is a red herring. As White River acknowledges,
the Oil Producers have not asked the Court to review extrinsic or parol evidence. 7
Instead, they have merely urged the Court to consider the judicial and scholarly
interpretation of similar contractual language. That is eminently proper under both this
Court’s precedent and North Dakota statutes governing the construction of unambiguous
contracts.
[¶ 21] In Bice v. Petro-Hunt, L.L.C., this Court looked to case law from other
jurisdictions and oil and gas treatises to interpret the term “market value at the well” in an
unambiguous royalty provision. 768 N.W.2d 496, 500, 502 (N.D. 2009) (joining “the
majority of states adopting the ‘at the well’ rule” of construction); see id. at 500 (“The
words of a contract are to be understood in their ordinary and popular sense rather than
according to their strict legal meaning, unless used by the parties in a technical sense, or
7

See White River Amicus Br. 9 (noting that Oil Producers did not present any
custom and usage “evidence”).
14

unless a special meaning is given to them by usage, in which case the latter must be
followed.” (quoting N.D.C.C. § 9–07–09)); see also Wold v. Zavanna, LLC, No. 4:12CV-00043, 2013 WL 6858827, at *10–11 (D.N.D. Dec. 31, 2013) (citing Bice in
rejecting argument that court’s reliance on prior judicial construction of lease term
demonstrated term’s ambiguity). This Court’s interpretive approach fully accords with
that of other oil and gas jurisdictions. See, e.g., Burlington Res., 573 S.W.3d at 207 n.8
(“In interpreting unambiguous mineral-interest deeds and contracts, we sometimes refer
to treatises and other scholarly sources that provide views on the meaning of technical
terms or terms commonly used by the industry.”).
[¶ 22] White River tacitly acknowledges the propriety of looking to prior judicial
constructions of unambiguous terms when it cites case law construing the term “pipeline”
in isolation, in support of its conclusion that “in the pipeline to which lessee may connect
wells on said land . . .” means free of cost until a downstream refining point. White River
Amicus Br. 12. The problem with White River’s reliance on these cases, however, is
that—as White River expressly concedes—they lie “outside the context of interpreting an
oil and gas lease,” White River Amicus Br. 11, and none addresses “pipeline” coupled
with the precise language at issue here—“to which lessee may connect wells on said
land.” This Court is not charged with construing the meaning of the word “pipeline” in a
vacuum, but rather as a whole. See Kondrad ex rel. McPhail v. Bismarck Park Dist., 655
N.W.2d 411, 413 (N.D. 2003) (“We construe all provisions of a contract together to give
meaning to every sentence, phrase, and word.”). Reading the provision as a whole leads
to only one reasonable interpretation—that oil is delivered free of cost only until the point
where the well connects with the initial flowline, and therefore the royalty provision

15

provides for royalties to be paid to the lessors free of production costs, not postproduction costs. This conclusion is consistent with this Court’s precedent and wellestablished principles of contract construction. The proper interpretation of this common
royalty provision need not be re-litigated in the six cases currently pending in North
Dakota’s federal courts.
CONCLUSION
[¶ 23] Hess respectfully urges the Court to answer “yes” to the certified question
before it. That is the only answer that affords the unambiguous royalty provision its plain
meaning and recognizes the realities of oil production. By its terms, “free of cost, in the
pipeline to which lessee may connect wells on said” means that the royalty is based on
the value of the oil “at the well.”

16
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8 Williams & Meyers, Oil and Gas Law Scope
Williams & Meyers, Oil and Gas Law > P Terms

P Terms
P-15 Form
A form filed with the TEXAS RAILROAD COMMISSION (q.v.) “by which an operator designates the configuration, size
and location of acreage attributable to a given well for purposes of obtaining a production allowable from the
Railroad Commission.” Endeavor Energy Resources, LP v. Discovery Operating, Inc., 61 Tex. Sup. J. 787, 554
S.W.3d 586, 596 (Tex. 2018).
See also: XOG Operating, LLC v. Chesapeake Exploration Limited Partnership, 480 S.W.3d 22, 25 (Tex. App.—
Amarillo 2015), aff’d, 61 Tex. Sup. Ct. J. 802, 554 S.W.3d 607 (Tex. 2018).
See also: PRORATION UNIT; RAILROAD COMMISSION OF TEXAS: TEXAS RAILROAD COMMISSION.
Pacific lease agreement
An agreement closely similar to a GAS LEASE AGREEMENT (q.v.). See El Paso Natural Gas Co. v. Sun Oil Co., 708
F.2d 1011, 1016 (5th Cir. 1983).
Packer
A device used on casing or tubing to prevent fluid from passing; material employed to prevent water or other foreign
substances from entering a sand.
“[A]device for packing the space between the wall of an oil well and the pipe or between two strings of pipe.”
Cressman Tubular Products Corp. v. Kurt Wiseman Oil & Gas, Ltd., 322 S.W.3d 453, 456 n.3 (Tex. App.—Houston
[14th Dist.] 2010).
“A packer is a steel pipe containing a rubber outside casing that is inserted and lowered several thousand feet into
an existing well, and turned and locked into place, in order to prevent water from entering the well from a source
above the packer.” Temple Oil & Gas Co. v. Henning, 2002 Ohio 6549, 2002 Ohio App. LEXIS 6343 (Ohio Ct. App.
Nov. 22, 2002) (not reported in N.E.2d).
See also PRODUCTION INJECTION PACKER.
“Packerless” salt water disposal well
A saltwater disposal well operated without a device known as a packer. See McGowan v. Mississippi State Oil &
Gas Bd., 604 So. 2d 312, 120 O.&G.R. 316 (Miss. 1992), cert. denied, 506 U.S. 1052 (1993), dealing with a
challenge to the Board’s denial of permission to operate disposal wells without a packer. Appellant argued that the
packerless design enabled him to dispose of huge volumes of salt water more economically, thus avoiding
premature abandonment of wells with loss of substantial production. The court found the Board’s decision arbitrary
and capricious by reason of failure to make adequate findings concerning waste prevention capabilities of the
packerless system as well as its environmental hazards, and the Board’s failure to explain how it evaluated and
balanced those competing interests.
Packing
See GRAVEL PACKING.
Pad

21

22

23

