IN THE SUPREME COURT
STATE OF NORTH DAKOTA
NOTICE OF COMMENT
Supreme Court No. 20210234
Proposed Amendments to the North Dakota
Rules of Appellate Procedure Regarding Appendices
[¶1]

The Court considered amendments to North Dakota Rules of Appellate

Procedure 21, 25, 28, 30, 31, and 32, primarily regarding elimination of appendices
for most documents filed in the Supreme Court. The proposal was referred to the
Joint Procedure Committee. The committee was also asked to consider filing
transcripts for appeals into the district court record rather than in the Supreme
Court. The Court asked the committee to suggest additional appropriate amendments
if it recommended the change. On October 12, 2021, the committee returned its
recommendations for amendments to North Dakota Rules of Appellate Procedure 10,
21, 25, 27, 28, 29, 30, 31, 32, and 40, including filing transcripts into the district court
record. The proposal as well as the committee’s recommendations are available at
https://www.ndcourts.gov/supreme-court/dockets/20210234. Individuals who do not
have internet access may contact the Clerk of the Supreme Court to obtain a copy of
the proposals.
[¶2]

The proposed amendments on which the Court is requesting comments are

attached to this notice.
[¶3]

IT IS ORDERED that any person wishing to comment on the proposed

amendments may do so by email to Petra H. Mandigo Hulm, Clerk of the Supreme
Court, at supclerkofcourt@ndcourts.gov or in writing addressed to 600 E. Boulevard
Ave., Bismarck, ND 58505-0530, no later than Monday, November 29, 2021.
[¶4]

The Supreme Court of the State of North Dakota convened this 27th day of

October, 2021, with, the Honorable Jon J. Jensen, Chief Justice, and the Honorable
Gerald W. VandeWalle, the Honorable Daniel J. Crothers, the Honorable Lisa Fair
McEvers, the Honorable Jerod E. Tufte, Justices, directing the Clerk of the Supreme
Court to enter the above order.
/s/ Petra H. Mandigo Hulm
Clerk
North Dakota Supreme Court

N.D.R.App.P.

1

RULE 10. THE RECORD ON APPEAL

2

(a) Composition of Record on Appeal. The following items constitute the record

3
4

on appeal:
(1) the documents and exhibits filed in the district court, including the notice of

5
6

appeal as filed in Odyssey by the clerk of the supreme court;
(2) an electronic copy of the transcript in portable document format (PDF), if any;

7
8
9
10

and
(3) certification prepared by the clerk of district court stating what constitutes the
record filed in the district court.

11

(b) Order for Transcript of Proceeding.

12

(1) Appellant's Duty to Order. If an appeal is taken in a case in which an

13

evidentiary hearing was held, the appellant must order a transcript of the proceedings as

14

follows:

15
16
17
18
19

(A) an electronic copy of the transcript in portable document format (PDF) must be
ordered for the supreme court filing with the district court as part of the record;
(B) one copy of the transcript must be ordered for each self-represented party and
each party separately represented;
(C) a complete transcript must be ordered, unless a stipulation is obtained from all

20

affected parties specifying the portions that are not required for the purposes of the

21

appeal;

22

(D) a transcript of any record of jury voir dire is not required, unless specifically

23
24
25
26
27

requested by a party; and
(E) the order for a transcript, and a copy of the stipulation of excluded portions, if
applicable, must be filed with the clerk of the supreme court with the notice of appeal.
(2) Information for Order. An order for a transcript must include the following
information:

28

(A) the caption of the case;

29

(B) the date or dates of trial;

30

(C) the number of copies required; and

31

(D) the names and addresses or e-mail addresses of the parties to be served and

32

whether they are to be served with portable document format (PDF) or paper copies.

33

(3) Unreasonable Refusal to Stipulate. If a party affected by the appeal

34

unreasonably refuses to stipulate to exclude from the transcript portions of the record not

35

necessary to the resolution of the issues raised by the appellant, the party proposing the

36

stipulation may apply to the district court for an order requiring the refusing party to pay

37

for the unnecessary portions of the transcript and reasonable attorney's fees for making

38

the application.

39

(4) Clerk of District Court to Transmit Order. Within seven days after an order for

40

transcript is filed and any required docket fee is paid, the clerk of the supreme court must

41

electronically transmit the order to the clerk of district court. The clerk of district court

42

must promptly electronically transmit the order to the person designated by the district

43

court to prepare the transcript.

44

(c) Preparation of Transcript.

45

(1) Time for Furnishing Transcript. Within 60 days after the date the order for

46

transcript is electronically transmitted by the clerk of district court, the person preparing

47

the transcript must complete the transcript and file it electronically with the clerk of the

48

supreme court clerk district court in portable document format (PDF) unless an extension

49

of time is received under subdivision (d). In expedited appeals, when a transcript is

50

ordered, the person preparing the transcript must promptly complete the transcript and file

51

it electronically with the clerk of the supreme court unless otherwise directed by the

52

supreme court.

53

(2) Submission of Transcript.

54

(A) The person preparing the transcript must serve and file the transcript as

55
56
57
58
59
60

follows:
(i) a copy of the transcript must be served on each party designated in the order for
transcript;
(ii) proof of service of the transcript must be filed by electronic means with the
clerk of the supreme court; and
(iii) an electronic copy of the transcript in portable document format (PDF) must

61

be electronically transmitted to the clerk of the supreme court filed with the district court

62

as part of the record. All electronic transcripts must contain in a single file all the

63

information contained in the paper transcript, including the cover, table of contents, and

64

certifications, in the same order as in the paper transcript. The electronic transcript must

65

include fixed line number and page numbers corresponding to those in the paper

66

transcript.

67

(B) In an appeal of the determination of an administrative agency, the agency must

68

file an electronic copy of the transcript in portable document format (PDF) or

69

electronically transmit the transcript to the clerk of the supreme court unless the agency

70

certifies the transcript was not prepared on a computer or word processor.

71

(3) Financial Arrangements. The appellant or a party obligated under paragraph (b)

72

(3) to pay transcription costs must provide advance payment for the estimated cost of

73

preparing the transcript, provided:

74

(A) the person preparing the transcript serves a written estimate of the cost and a

75

demand for payment on the appellant within 14 days after receipt of the order for

76

transcript; or

77

(B) the person preparing the transcript serves a written estimate of the cost and a

78

demand for payment on a party obligated by court order to pay transcription costs within

79

14 days after receipt of the order.

80

If the person preparing the transcript fails to serve a timely written estimate and a

81

timely demand for payment, the right to demand advance payment is waived. Advance

82

payment is not required if transcription costs are to be paid by the state or an agency or

83

subdivision of the state. If the appellant or obligated party fails to make the advance

84

payment within 14 days after service of the demand, the person preparing the transcript

85

may suspend preparation of the transcript until paid.

86

(d) Extension of Time.

87

(1) Good Cause. If the person preparing the transcript is unable to complete and

88

file the transcript within 60 days after the order for transcript is electronically transmitted

89

to the preparer, the district court for good cause shown may extend the time for

90

completion of the transcript. If preparation of the transcript has been suspended for failure

91

of any party to make a timely advance payment upon demand, the district court for good

92

cause shown by the party responsible for the delay, may extend the time for completion of

93

the transcript, on such terms as the court may order.

94

(2) Request for Extension. A request for an extension of time must be made within

95

the time originally prescribed or within an extension previously granted for completion of

96

the transcript. A district court may not extend the time for more than 90 days after the

97

order for transcript is electronically transmitted to the preparer. If the district court is

98

without authority to grant the relief sought or has denied a request for an extension of

99

time, the supreme court may on motion for good cause shown extend the time for

100

completion of the transcript beyond the time allowed or fixed. If a request for an

101

extension of time has been previously denied, the motion must set forth the denial and

102

state the reasons for the denial, if any were given by the district court.

103
104

(e) Form of Transcript. Each transcript must conform to the requirements of Rules
31(b) (2) and 32 except as otherwise provided:

105

(1) lines must be numbered on the left margin;

106

(2) each page may not contain more than 27 lines or less than 25 lines;

107

(3) the left margin may not be more than 1 3/4 inches wide;

108

(4) the right margin may not be more than 3/8 inches wide;

109

(5) each question and answer must begin on a new line;

110

(6) an indentation for a new speaker or paragraph may not be more than 10 spaces

111

from the left margin;

112

(7) each volume must be indexed as to every witness and exhibit;

113

(8) each page must be numbered consecutively;

114

(9) the accuracy of the transcript must be certified by the person preparing the

115

transcript.
(f) Statement of Evidence When Proceedings Not Recorded or When Transcript

116
117

Unavailable. If a transcript of a hearing or trial is unavailable, the appellant may prepare a

118

statement of the evidence or proceedings from the best available means, including the

119

appellant's recollection. The statement must be served on the appellee, who may serve

120

objections or proposed amendments within 14 days after being served. The statement and

121

any objections or proposed amendments must then be filed with the district court for

122

settlement and approval. As settled and approved, the statement must be filed with the

123

clerk of the supreme court by the appellant within 60 days after the notice of appeal is

124

filed.

125

(g) Agreed Statement as Record on Appeal. In place of the record on appeal as

126

defined in subdivision (a), the parties may prepare, sign, and file with the district court a

127

statement of the case showing how the issues presented by the appeal arose and were

128

decided in the district court. The statement must set forth only those facts averred and

129

proved or sought to be proved that are essential to the supreme court's resolution of the

130

issues. If the statement is truthful, it, together with any additions that the district court

131

may consider necessary to a full presentation of the issues on appeal, must be approved

132

by the district court and must then be certified to the supreme court as the record on

133

appeal. The clerk of district court must then file the statement with the supreme court

134

within the time provided by Rule 11.

135

(h) Correction or Modification of Record.

136

(1) If any difference arises about whether the record truly discloses what occurred

137

in the district court, the difference must be submitted to and settled by the district court

138

and the record conformed accordingly.

139

(2) If anything material to either party is omitted from or misstated in the record by

140

error or accident, the omission or misstatement may be corrected and a supplemental

141

record may be certified and forwarded:

142

(A) on stipulation of the parties; or

143

(B) by the district court before or after the record has been forwarded.

144

The supreme court, on proper suggestion or of its own initiative, may direct that an

145

omission or misstatement be corrected, and, if necessary, that a supplemental record be

146

certified and transmitted. All other questions as to the form and content of the record must

147

be presented to the supreme court.

148
149

EXPLANATORY NOTE
Rule 10 was amended, effective 1978; March 1, 1986; January 1, 1995; March 1,

150

1998; March 1, 1999; March 1, 2001; technical amendments effective August 1, 2001;

151

March 1, 2003; March 1, 2004; March 1, 2005; March 1, 2008; March 1, 2011; October

152

1, 2014; March 1, 2020;__________________.

153

Rule 10 was amended, effective January 1, 1995. The amendment allows a

154

transcript to be prepared and certified from an electronic recording by someone other than

155

the operator of recording equipment or a court reporter.

156

Rule 10 was amended, effective March 1, 2003. The language and organization of

157

the rule were changed to make the rule more easily understandable and to make style and

158

terminology consistent throughout the rules.

159
160
161

Rule 10 was amended, effective____________, to require the transcript to be filed
with the district court as part of the record.
Subdivisions (a), (b), and (c) were amended, effective October 1, 2014, to require

162

that an electronic copy of the transcript in portable document format (PDF) be filed in the

163

supreme court. When the mandate of the supreme court is issued, an electronic copy of

164

the transcript will be filed in Odyssey.

165

Subdivision (b) was amended, effective March 1, 2004, to eliminate any

166

requirement to obtain a transcript of the voir dire record, unless such a transcript is

167

specifically requested by a party.

168
169
170

Subdivision (b) was amended, effective March 1, 2008, to require that a copy of
the transcript be ordered for each self-represented party.
Paragraph (b)(2) was amended, effective March 1, 2020, to require a party to

171

designate how many electronic or paper copies of the transcript are to be prepared and

172

identify who is to receive which type of copy.

173
174
175
176

Paragraph (b)(4) was amended, effective March 1, 2011, to increase the time for a
clerk to transmit the order for transcript from three to seven days.
Subdivision (c) was amended, effective March 1, 2008, to eliminate references to
computer diskettes.

177
178
179
180
181

Paragraph (c)(1) was amended, effective October 1, 2014, to allow 60 days after
the order for transcript is transmitted to the preparer for the transcript to be prepared.
Paragraph (c)(3) was amended, effective March 1, 2011, to increase the time
periods regarding transcription costs from 10 to 14 days.
Subdivision (d) was amended, effective October 1, 2014, to indicate that the time

182

begins to run on the transcript preparation period when the order for transcript is

183

transmitted to the preparer.

184

Subdivision (f) was amended, effective March 1, 2011, to increase the time for an

185

appellee to serve objections or propose amendments to a statement of the proceedings

186

from 10 to 14 days.

187
188
189

Rule 10 was amended, effective October 1, 2014, to replace “supreme court clerk”
with “clerk of the supreme court” and “paper” with “document.”
SOURCES: Joint Procedure Committee Minutes of ___________________;

190

September 28, 2018, pages 2-5; September 26, 2013, pages 16-20; April 29-30, 2010,

191

page 20; January 25, 2007, page 16; January 30-31, 2003, pages 3-4; September 26-27,

192

2002, pages 14-15; April 26-27, 2001, pages 8-9; January 27-28, 2000, pages 9-12;

193

September 23-24, 1999, pages 19-21; January 30, 1997, pages 9-10; September 26-27,

194

1996, page 18; April 28-29, 1994, pages 3-4; January 27-28, 1994, page 18; September

195

23-24, 1993, pages 20-21; March 28-29, 1985, pages 13-14; November 29, 1984, pages

196

5-6; May 25-26, 1978, pages 7-8; March 16-17, 1978, pages 1, 2, 9-13; January 12-13,

197

1978, pages 14-15; October 27-28, 1977, pages 2-3; September 15-16, 1977, pages 5-8,

198

16-18; June 2-3, 1977, pages 2-4. Fed.R.App.P. 10.

199

STATUTES AFFECTED:

200

SUPERSEDED: N.D.C.C. §§ 28-18-04, 28-18-05, 28-18-06, 28-18-07, 28-18-08,

201

28-27-07, 28-27-33, 29-23-01, 29-23-02, 29-23-03, 29-23-04, 29-23-08, 29-23-09.

202

CROSS REFERENCE: N.D.R.App.P. 3 (Appeal as of Right--How Taken),

203

N.D.R.App.P. 7 (Bond for Costs on Appeal in Civil Cases), N.D.R.App.P. 11

204

(Transmission and Filing of the Record), and N.D.R.App.P. 12 (Docketing the Appeal).

N.D.R.App.P.

1

RULE 25. FILING AND SERVICE

2
3

(a) Filing.

4

(1) Filing with the Clerk. A document required or permitted to be filed in the

5

supreme court must be filed with the clerk of the supreme court.

6

(2) Filing: Method and Timeliness.

7

(A) In General. Filing may be accomplished by mail or delivery addressed to the

8

clerk or by electronic means as provided in these rules, but filing is not timely unless the

9

clerk receives the documents within the time fixed for filing. If a document submitted for

10

filing is rejected, the time for filing is tolled from the time of submission to the time the

11

rejection notice is sent. A corrected document will be considered timely filed if submitted

12

and served within three days after the notice of rejection is sent.

13

(B) Brief, Appendix, Transcript or Petition for Rehearing. A brief, appendix,

14

transcript, or petition for rehearing is considered filed on the day of electronic filing, or

15

mailing or deposit with a third-party commercial carrier.

16

(C) Electronic Filing. Documents must be filed by electronic means to the extent

17

provided and under procedures established in these rules. Self-represented litigants and

18

prisoners are exempt from the electronic filing requirement and may file paper documents

19

in person, by mail, or by third party commercial carrier. A document filed by electronic

20

means in compliance with these rules constitutes a written document for the purpose of

21

applying these rules.

22

(i) Documents, except an appendix, may be filed electronically with the clerk of

23
24
25
26

the supreme court by facsimile only if e-mail submission is not possible.
(ii) The typed attorney or party name or facsimile signature on a document filed
electronically has the same effect as an original manually affixed signature.
(iii) A document in compliance with these rules and submitted electronically to the

27

clerk of the supreme court by 11:59 p.m. Bismarck, North Dakota, time is considered

28

filed on the date submitted. Upon receiving an electronic document, the clerk of the

29

supreme court will issue an e-mail confirmation that the document has been received.

30

(iv) A party filing a document electronically must pay a surcharge for internal

31

reproduction of the document by the supreme court if the party files a motion in excess of

32

20 pages in length,--including attachments, or exhibits or appendices--or an appendix in

33

excess of 100 pages in length. The surcharge is $ 0.50 per page for each page in excess of

34

the limit.

35

(3) Electronic Document Formats. All documents submitted to the court in

36

electronic form must be in approved word processing format or portable document format

37

(PDF). Documents filed in PDF format must be directly converted from a word

38

processing file, rather than scanned if possible. Documents or parts of documents not

39

available in electronic form may be converted to PDF from scanned images. To the extent

40

practicable, PDF documents converted from scanned images should be text-searchable.

41

Electronically filed documents may not be locked, password protected, or contain

42

embedded files or scripts.

43
44

(A) Approved word processing formats for documents submitted in electronic
form are WordPerfect, Word, and ASCII. Parties must obtain permission from the clerk

45

of the supreme court in advance if they seek to submit documents in another word

46

processing format.

47
48
49

(B) Hard page breaks must separate the cover, table of contents, table of cases, and
body of approved word processing format briefs.
(C) An appendix may be filed electronically in portable document format (PDF).

50

Except for limited excerpts showing a court's reasoning, district court transcripts that have

51

been filed electronically with the supreme court may not be included in an appendix filed

52

electronically.

53

(4) Filing Motion with Justice. If a motion requests relief that may be granted by a

54

single justice, the justice may receive the motion for filing; the justice must note the filing

55

date on the motion and give it to the clerk.

56

(5) Filing with the Clerk. Any document filed with the clerk of the supreme court

57

by e-mail by the district court or counsel must be sent to the following e-mail address:

58

supclerkofcourt@ndcourts.gov.

59

(b) Service of All Documents Required. Unless a rule requires service by the clerk,

60

a party must, at or before the time of filing a document, serve a copy on the other parties

61

to the appeal or review. Service on a party represented by counsel must be made on the

62

party's counsel.

63

(c) Manner of Service.

64

(1) Service may be any of the following:

65

(A) personal, including delivery to a clerk or a responsible person at the office of

66

counsel;

67

(B) by mail;

68

(C) by third-party commercial carrier for delivery within three days; or

69

(D) by electronic means.

70

(2) When reasonable, considering such factors as the immediacy of the relief

71

sought, distance and cost, service on a party must be by a manner at least as expeditious

72

as the manner used to file the document with the court. If a party files a document by

73

electronic means, the party must serve the document by electronic means unless the

74

recipient of service cannot accept electronic service.

75

(3) Service by Mail is Complete upon Mailing. Service via a third-party

76

commercial carrier is complete upon deposit of the document to be served with the

77

commercial carrier. Service by electronic means is complete on transmission, unless the

78

party making service is notified that the document was not received by the party served.

79

(4) Electronic Service.

80

(A) All documents filed electronically must be served electronically except paper

81

documents must be served when a self-represented litigant or prisoner cannot accept

82

electronic service.

83

(B) Attorneys appearing before or filing with the supreme court must provide an

84

e-mail address to the court and must accept electronic service. Attorneys may designate a

85

law firm e-mail address as their e-mail address for the purpose of accepting electronic

86

service. If the recipient's e-mail address is published on the supreme court's website or

87

known to a party, the document must be served by electronic means to that e-mail

88

address.

89

(C) Documents served electronically may be served by facsimile only if e-mail

90

service is not possible and only if prior permission to serve by facsimile is granted by the

91

recipient.

92
93
94

(D) If a recipient cannot accept electronic service of a document, service under
another means specified by N.D.R.App.P. 25(c) is required.
(d) Proof of Service. A document presented for filing must contain an

95

acknowledgment of service by the person served or proof of service by the person who

96

made service. Proof of service may appear on or be affixed to the document filed. The

97

clerk may permit a document to be filed without acknowledgment or proof of service but

98

must require acknowledgment or proof of service to be filed promptly.
EXPLANATORY NOTE

99
100

Rule 25 was amended, effective January 1, 1988; on an emergency basis,

101

September 5, 1990; on an emergency basis, November 16, 1994; March 1, 1996; March 1,

102

1999; March 1, 2003; March 1, 2008; March 1, 2011; October 1, 2014; March 1,

103

2019;_______________.

104

This rule is derived from Fed.R.App.P. 25. Rule 25 was amended, effective March

105

1, 1999, to allow the use of a third-party commercial carrier as an alternative to the Postal

106

Service. The phrase “commercial carrier” is not intended to encompass electronic

107

delivery services.

108

Subdivision (a) provides documents are not considered filed until they are received

109

by the clerk of the supreme court. Briefs, appendices, transcripts, and petitions for

110

rehearing are exceptions to this general rule.

111
112
113

Subparagraph (a)(2)(C), effective March 1, 2003, allows the court to accept
documents filed by electronic means.
Subparagraph (a)(2)(C) was amended, effective March 1, 2019, to require

114

electronic filing by all parties other than self-represented litigants and prisoners and to

115

eliminate most fees that applied specifically to electronic filing.

116
117
118

Paragraph (a)(3) was amended, effective March 1, 2019, to add requirements for
documents filed electronically.
Subdivisions (a) and (c) were amended, effective October 1, 2014, to incorporate

119

N.D. Sup. Ct. Admin. Order 14 and to conform the rule to electronic filing. N.D. Sup. Ct.

120

Admin. Order 14 was repealed, effective October 1, 2014.

121
122
123
124
125

Subdivision (c) was amended, effective March 1, 2008, to provide for service by
electronic means.
Subparagraph (c)(1)(C) was amended, effective March 1, 2011, to change the
reference from “calendar days” to “days.”
Subparagraph (c)(4)(A) was amended, effective March 1, 2019, to require

126

electronic service of documents filed electronically except when a self-represented

127

litigant or prisoner cannot accept electronic service.

128
129
130

Subdivision (d) allows proof of service by admission of service, affidavit of
service, or certificate of an attorney.
Rule 25 was amended, effective March 1, 2003, in response to the December 1,

131

1998, amendments to Fed. R. App. P. 25. The language and organization of the rule were

132

changed to make the rule more easily understood and to make style and terminology

133
134
135
136
137
138

consistent throughout the rules.
Rule 25 was amended, effective October 1, 2014, to replace “supreme court clerk”
with “clerk of the supreme court” and “paper” with “document.”
Rule 25 was amended, effective ______________, to remove references to the
appendix.
SOURCES: Joint Procedure Committee Minutes of_______________________;

139

April 27, 2018, pages 2-4; January 25, 2018, pages 11-12; September 26, 2013, page

140

22-24; April 29-30, 2010, page 20; January 25, 2007, page 17; April 25-26, 2002, pages

141

3-5; April 26-27, 2001, page 10; April 30-May 1, 1998, page 3; January 29-30, 1998,

142

page 21; January 26-27, 1995, pages 6-7; September 29-30, 1994, page 12; February

143

19-20, 1987, pages 6-7; September 18-19, 1986, pages 14-15; May 25-26, 1978, page 10;

144

March 16-17, 1978, pages 3-4. Fed.R.App.P. 25.

145

STATUTES AFFECTED:

146

SUPERSEDED: N.D.C.C. § 28-27-05.

147

CROSS REFERENCE: N.D.R.App.P. 10 (The Record on Appeal); N.D.R.App.P.

148

26(c) (Computing and Extending Time).

N.D.R.App.P.

1
2

RULE 30. APPENDIX TO THE BRIEFS REFERENCES TO THE RECORD

3

(a) Appellant's Responsibility.

4

(1) Contents of the Appendix. Only items in the record may be included in the

5

appendix. The author's signature on the brief, under Rule 32, certifies compliance with

6

this rule. The appellant must prepare and file an appendix to the briefs containing only the

7

following relevant portions of the lower court record:

8
9

(A) the docket sheet of the lower court, and agency docket sheet when an appeal is
taken under the Administrative Agencies Practice Act;

10

(B) the indictment, information, or complaint, as amended;

11

(C) the answer, counterclaim, cross-claim, and replies;

12

(D) parts of any pre-trial order relevant to the issues on appeal;

13

(E) any supporting memorandum of decision, findings of fact and conclusions of

14
15
16

law filed by the court;
(F) any supporting reasoning, findings of fact or conclusions of law delivered
orally by the court;

17

(G) the judgment, order, or decision in question;

18

(H) any other orders to be reviewed;

19

(I) the instruction in question, if the correctness of a jury instruction is in issue, and

20
21
22

any other relevant part of the jury charge;
(J) any other relevant parts of the record, including portions of the transcript, to
which the particular attention of the court is invited; and

23

(K) the notice of appeal.

24

(2) Excluded Material. Except for relevant short transcripts or short excerpts

25

showing the court's reasoning, district court transcripts filed in electronic form under Rule

26

10(c) may not be included in an appendix. District court briefs of the parties may not be

27

included in the appendix unless they have independent relevance. Parts of the record may

28

be relied on by the court or the parties even though not included in the appendix.

29

(3) Time to File; Number of Copies. If filed by mail or third-party commercial

30

carrier and unless filing is deferred under Rule 30(c), the appellant must file one copy of

31

the appendix with the brief and must serve one copy on counsel for each party separately

32

represented. If filed electronically and unless filing is deferred under Rule 30(c), the

33

appellant must file one electronic copy of the appendix with the brief and must serve one

34

copy on counsel for each party separately represented. The court may in a particular case

35

require the filing or service of a different number.

36

(b) Option of Appellee or Cross-Appellant to Serve and File Appendix; Cost of

37

Producing. The parties are encouraged to agree as to the contents of a single appendix. If

38

an appellee or cross-appellant considers it necessary to direct the attention of the court to

39

parts of the record not included in the appellant's appendix, a separate appendix may be

40

served and filed with the appellee's brief. If an appellee or cross-appellant prepares an

41

appendix and it is filed by mail or third-party commercial carrier, one copy must be filed

42

with the clerk, and one copy must be served on counsel for each party separately

43

represented, unless the court by rule or order directs otherwise. If an appellee or

44

cross-appellant prepares an appendix and it is filed electronically, one electronic copy

45

must be filed with the clerk, and one copy must be served on counsel for each party

46

separately represented, unless the court by rule or order directs otherwise. Only items

47

specified in subdivision (a) that have not been included in the appellant's appendix may

48

be included in the appellee's or cross-appellant's appendix.

49

(c) Deferred Filing. The court, on motion, may defer preparation of the appendix

50

until after service and filing of the appellee's brief. If a deferred appendix is authorized,

51

references in the briefs must be to the docket number for the parts of the record involved.

52

If preparation and filing of the appendix is thus deferred, the appellant must prepare the

53

appendix. The appendix must contain the documents required under Rule 30(a) and other

54

parts of the record cited in the appellant's or appellee's brief. The appendix must be served

55

and filed within 14 days after service of the appellee's brief.

56

(d) Format of the Appendix. The appendix must begin with a table of contents

57

identifying the page at which each part begins. The table of contents must be arranged in

58

the same order as parts of the record appear in the appendix. The docket sheet of the

59

lower court must immediately follow the table of contents. The remainder of the appendix

60

must be arranged in the same order as the docket entries. When pages from the transcript

61

of proceedings are placed in the appendix, the table of contents must indicate the

62

transcript page numbers in brackets. Immaterial formal matters (captions, subscriptions,

63

acknowledgments, etc.) should be omitted. The appendix may be prepared with

64

double-sided pages. The appendix must be separately bound. An electronically filed

65

appendix must comply with Rule 25.

66

(a) In General. In any document submitted to the supreme court, references to

67

evidence or other parts of the record must include a citation to a register of actions index

68

number or to the location in the recording where such evidence or other material appears.

69

The reference must include, either in the document text or the citation itself, information

70

identifying the item, for example “Statement of John Doe.”

71

(b) Form of Citation.

72

(1) Reference to any material that is contained in an item in the record and that is

73

listed under a register of actions index number, including transcripts, must be made by

74

setting forth in parentheses the capital letter “R” followed by the index number of the

75

item followed by a colon and the specific page within the item where the information

76

referred to is located, for example (R156:12). If applicable, paragraph or line numbers

77

must be included after the page number, for example (R156:12:¶3) or (R156:12:3).

78

(2) References to a video or audio recording in the record must be made by

79

identifying the recording and providing specific, time-coded locations of the relevant

80

portions.

81

EXPLANATORY NOTE

82

Rule 30 was amended, effective September 1, 1983; January 1, 1988; March 1,

83

1994; March 1, 1996; March 1, 1998; March 1, 2003; March 1, 2005; March 1, 2011;

84

October 1, 2014; November 1, 2020;___________________.

85

The March 1, 1996 amendment eliminates the need to designate parts of the record

86

for inclusion in the appendix. Each party may file an appendix as long as there is no

87

duplication. However, the parties are encouraged to agree on the contents of a single

88

appendix. More than one appendix should be filed only in those cases where an

89
90
91
92

agreement as to the contents of the appendix cannot be reached.
The cost of producing an appendix may not be taxed under Rule 39. A party
should also be mindful that under Rule 13, the court may award appropriate sanctions.
Rule 30 was revised, effective March 1, 2003, in response to the December 1,

93

1998, amendments to Fed.R.App.P. 30. The language and organization of the rule were

94

changed to make the rule more easily understood and to make style and terminology

95

consistent throughout the rules.

96

Subdivisions (a) and (b) were amended, effective November 1, 2020, to require

97

one copy of the appendix to be filed when it is filed by mail or third-party commercial

98

carrier.

99

Paragraph (a)(1) was amended, effective March 1, 2011, to clarify that any

100

supporting reasoning, findings of fact or conclusions of law delivered orally by the court

101

must be included in the appendix. Oral pronouncements included in the appendix should

102

be extracted from the transcript.

103

Paragraph (a)(2) was amended, effective March 1, 2005, to restrict inclusion in an

104

appendix of district court transcripts already filed electronically with the supreme court,

105

except when a transcript excerpt shows the district court's reasoning.

106
107
108

Paragraph (a)(3) and subdivisions (b) and (d) were amended, effective October 1,
2014, to conform the rule to electronic filing.
Subdivision (c) was amended, effective March 1, 2005, to decrease the time

109

allowed for filing a deferred appendix from 21 days to 11 days after service of the

110

appellee's brief.

111
112

Subdivision (c) was amended, March 1, 2011, to increase the time allowed for
filing a deferred appendix from 11 to 14 days after service of the appellee's brief.

113

Rule 30 was amended, effective_____________, to provide standards for

114

references to the record in documents filed with the supreme court and to eliminate the

115

requirement to prepare an appendix. The entire record is available to the supreme court

116

for reference and examination. Material in the record is listed in the register of actions

117

and specific items are identified by index numbers. Material in the register of actions is

118

accessible to attorneys through the Odyssey secure public access system and to judges

119

under the events tab of the Odyssey dashboard.

120

SOURCES: Joint Procedure Committee Minutes of ______________________;

121

September 24, 2020, pages 2-3; September 26, 2013, page 25; April 29-30, 2010, page

122

20; January 24-25, 2002, pages 8-9; September 27-28, 2001, page 22; September 26-27,

123

1996, page 19; April 27-28, 1995, pages 4-5; January 26-27, 1995, pages 6-7; September

124

29-30, 1994, pages 14, 16-18; January 28-29, 1993, page 11; February 19-20, 1987, page

125

8; September 18-19, 1986, pages 8-10, 16-19; January 23, 1986, page 4; October 15-16,

126

1981, pages 2-5; May 25-26, 1978, pages 14-17; January 12-13, 1978, pages 19-20;

127

September 15-16, 1977, pages 19-21. Rule 22, Rules of the 11th Circuit Court.

128

Fed.R.App.P. 30.

129

CROSS REFERENCE: N.D.R.App.P. 10 (The Record on Appeal); N.D.R.App.P.

130

13 (Sanctions); N.D.R.App.P. 25 (Filing and Service); N.D.R.App.P. 31 (Serving and

131

Filing Briefs); N.D.R.App.P. 32 (Form of Briefs, Appendices, and Other Documents);

132

N.D.R.App.P. 39 (Costs).

