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STATEMENT OF THE ISSUES
I.

Whether the district court abused its discretion in awarding Rule 11
Sanctions against Appellants.

II.

Whether the district court abused its discretion in declining to award
Sanctions against Respondent and his Counsel.

III.

Whether the district court erred in sua sponte dismissing the action.

STATEMENT OF THE CASE
¶1

This appeal arises out of the Northeast Central Judicial District,

Grand Forks County District Court, Honorable Lolita Hartl Romanick presiding.
The Plaintiff/Appellant (Beland) filed a Complaint seeking court enforcement of his
parental rights (R4). Beland simultaneously filed an Ex Parte Motion for a
Temporary Restraining Order (TRO) against Danel (R3). In Response,
Defendant/Appellee (Danel) filed a Motion to Dismiss. (R59).
¶2

Danel filed a Motion for Rule 11 Sanctions against Beland and his

counsel (attorney Kyte). (R76). Beland also filed a Motion for Rule 11 Sanctions
against Danel and his counsel. (R99). The court held a hearing on Beland’s Motion
for TRO and the cross-motions for sanctions on July 16, 2021; with a short tenminute hearing on August 16, 2021. (R147); (R187).
¶3

On December 8, 2021, the district court entered its Findings of Fact,

Conclusions of Law, and Order for Judgment; followed by the Judgment on
December 28, 2021, denying Beland’s Motion for TRO, granting Danel’s Motion
for Sanctions against Beland and attorney Kyte, denying Beland’s Motion for
Sanctions against Danel and his counsel, and sua sponte dismissing the action from
which Beland and attorney Kyte now appeal. (R207); (R210).
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STATEMENT OF FACTS
¶4

Beland has two minor children in common with his ex-wife, Heidi

Rylander (Rylander); namely, JB and KB, whom they have joint legal decisionmaking rights pursuant to their Minnesota stipulated divorce decree. (R125). The
order and attached appendix state “[e]ach party has the right of access to, and to
receive copies of, school, medical, dental, religious training, police reports, and
other important records and information about the minor children. Each party has
the right of access to information regarding health or dental insurance available to
the minor children. Presentation of a copy of this order to the custodian of a record
or other information about the minor children constitutes sufficient authorization for
the release of the record or information to the requesting party.” (R6); (R7). In June
2019, Danel began providing ortho treatment for Beland’s son, JB, without
Matthew’s knowledge or consent. (R117:5).
¶5

Upon the newfound knowledge of the ongoing orthodontic treatment

at Danel Orthodontics, Beland requested JB’s medical records. (R112:51). In
response, Danel provided some documents claiming they had provided all treatment
related records. (R112:71). Notably, Danel took it upon himself to determine what
records were deemed “medical” and within Beland’s rights to obtain. (R141).
¶6

Beland provided court documents to Danel showing the parents

share joint decision-making legal custody rights and that he was entitled to the
records. (R112). Danel refused to discuss the matter with Beland any further and
directed him to contact his attorney. (R8); (R112:71). Danel continued to take the
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position that the mother “is the only person who is authorized to obtain information
on [JB’s] account.” (R8).
¶7

Due to Danel’s refusal to provide the documents Beland was

rightfully entitled to, Beland sought the assistance of the Office of Civil Rights
(OCR). (R9). The OCR determined that Danel was violating Beland’s right to
obtain copies of his son’s record and attempted to resolve the matter through
informal assistance, though their efforts were unsuccessful. Id.
¶8

On March 10, 2021, Beland provided notice to Danel not to

commence new treatment without his express consent. (R115:2). Danel responded
asserting that he would continue to treat the children at Rylander’s request as her
“right to choose a provider . . . supersedes [Beland’s] ability to deny treatment.”
(R115:2). Danel went on to state the orthodontic expense was “necessary” and “in
the best interest of your children” comparing his treatments to that of “an
emergency room doctor,” all while claiming he does not want to be in the middle of
disputes between the parents. Id. He went on to claim that Beland was “hurting” his
children claiming Beland had no legal right to dissent to treatment. Id.
¶9

On March 16, 2021, Beland filed a Complaint and Motion for TRO

seeking enforcement of his rights as a father. (R2). On March 23, 2021 Rylander
obtained an ex parte custody order which relied on Danel’s statements in his
correspondence. (R115:1). The Minnesota court found that JB was in the middle of
treatment at that time and that it had become an “emergency.” (R81:1). Based on
Danel’s statements, the Minnesota court further found that Danel was not willing to
provide treatment if Beland and his counsel have contact with their office. Id.
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¶10

At the July 16, 2021, hearing, Rylander testified that Jana Danel

informed her “Beland and his attorney were calling their office or that of their
attorney repeatedly to the point they were interfering with their work.” (R227:8:1925). Rylander submitted these same claims in support of her ex parte motion.
(R143:1:3). However, when Jana Danel testified, she stated that there has only been
one phone call with Beland (not his counsel), on June 3, 2020, for less than three
minutes, and that Jana was the one who called Beland. (R89:1:1-2) (R90).
¶11

Danel claimed that all records were provided prior to the

commencement of this action. (R57:1:6). However, Danel had not provided records
since June of 2020, and appointments continued until March 21, 2021. (R110),
(R112). On March 21, 2021, Danel commenced new treatment on JB, which
ultimately was removed by the subsequent provider. (227:10:4)
¶12

Beland, in his submissions, specifically asked that this Court enter

the TRO without a hearing and filed a proposed order. (R4); (R19). Attorney Kyte
also filed an affidavit apprising the court of her efforts to notify Danel. (R21).
Attorney Kyte also filed a request to personally serve Danel via email, as his
counsel demanded service through email and claimed personal service was
“harassment.” (R 25); (33). Beland attempted to follow through, which resulted in
attorney Thompson threatening the process server and claiming his client was being
harassed. (R26); (R54). Attorney Thompson also made several defamatory claims
about attorney Kyte, without any first-hand knowledge, that were entirely irrelevant
to the action. (R47:2). Ultimately, Danel was personally served by the Sheriff.
(R52).
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¶13

In light of the unanticipated Minnesota temporary ex parte custody

order granting Rylander temporary dental decision-making rights for fourteen (14)
days, Beland filed an Amended Verified Complaint to ensure the language in his
requested relief would allow for modifications to custody provisions within the
Minnesota proceedings. (R53); (R81).
¶14

Danel requested a hearing on the Motion for TRO and filed a Motion

to Dismiss for failure to state a claim, and for failure to join Rylander as a necessary
party. (R60). In his Brief, Danel, stated irrelevant information claiming attorney
Kyte was Beland’s “girlfriend.” (207:45:111). Danel also served a Motion for Rule
11 sanctions against Beland and his counsel through Handy Law Group while Kyte
was on maternity leave. (R87); (R1); (R226:12:4). On April 30, 2021, Danel served
the Motion for Sanctions on attorney Kyte at her new eservice address, without a
substitution of counsel ever being filed. (R88). Danel claimed Beland’s Complaint
was filed to harass, cause unnecessary delay, or needlessly increase the cost of
litigation, and was frivolous. (R77). Due to the ongoing conduct of Danel and his
counsel, Beland filed a Motion for Rule 11 sanctions for their ongoing harassing
conduct, including improperly discussing attorney Kyte’s relationship status in
pleadings, and for filing a frivolous Motion for sanctions to harass Beland and his
counsel and needlessly increasing costs. (R100).
¶15

In her responsive brief, attorney Albaugh conclusively asserted as a

fact, that Beland’s Motion for Sanctions was “retaliatory,” upon her own assertions
of a telephone call that transpired between herself and attorney Kyte. (R104:1:1);
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(R150); (R151); (R152). A recording and transcript were submitted to the court, and
the court found attorney Albaugh’s claims to be untrue. (R207:41:103).
¶16

At the commencement of the July 16, 2021, hearing, the district

court denied Danel’s Motion to Dismiss but did not sign the order until October.
(R226:8:20-24); (R205). Prior to the July 16, 2021, hearing, Beland had subpoenaed
Rylander to testify, however, she did not appear. (R168). The court ordered
Rylander to appear and set an additional hearing for August 16, 2021. (R187).
¶17

No testimony was taken of attorney Albaugh, attorney Kyte, or

attorney Greg Thompson at the hearing. (R226:2) Rylander also testified that she
had given Danel paperwork claiming she had a restraining order against Beland,
although there was no restraining order. (R227:12:9); She admitted that Danel’s
attorney has been in contact with her attorney throughout these proceedings.
(R227:12:10). She admitted she told staff at Danel not to provide Beland insurance
and contact information in JB’s file. (R227:6-7).
¶18

The Findings of Fact, Conclusions of Law, and Order for Judgment

were entered on December 8, 2021. (R207). In the Order, the district court denied
Beland’s Motion for TRO, denied Beland’s Motion for Sanctions against Danel and
his counsel, granted Danel’s Motion for Sanctions against Beland and his counsel,
and sua sponte dismissed the action. (R207:49);
¶19

The district court imposed sanctions in the amount of $13,658.75,

equally amongst Beland and attorney Kyte. (R207:48:19). In awarding sanctions,
the district court found that Beland’s Complaint was filed “more for an improper
purpose of gaining control over Rylander’s actions and choices which he was
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unable to do in the Minnesota divorce case.” (R207:44:109), Beland’s counsel
“improperly inserted facts not in evidence,” (R207:44: 118), unspecified factual
contentions in Beland’s Complaint were “not supported at trial,” (R207:47:116),
and because both Plaintiff and they did not settle out of court."(R207:48:118).
¶20

In declining to impose sanctions against Danel and his counsel the

district court stated “[g]iven the ambiguity created in the Answer by Danel and
Danel DDS’s reference to Beland’s “children” when actual treatment was limited to
one, Beland’s litigation prior to the clarification by their attorney was meritorious.”
(R207:31:77). The Order goes on to state that an Amended Answer was filed by
Danel; however, no Amended Answer was in fact filed. Id.
LAW AND ARGUMENT
I.

The District Court Abused its Discretion in Awarding Rule 11
Sanctions Against Appellants.

A. Standard of Review.
¶21

“Generally, under North Dakota law, each party to a lawsuit bears its

own attorney's fees absent statutory or contractual authority. Danzl v.
Heidinger, 677 N.W.2d 924, ¶6, 926 (N.D. 2004); Strand v. Cass County, 753
N.W.2d 872, 875 (N.D. 2008). The determination whether to impose sanctions for a
violation of N.D.R.Civ.P. 11(b) lies within the sound discretion of the district court.
Heinle v. Heinle, 777 N.W.2d 590, ¶ 27, 601-02 (N.D. 2010); In re Pederson Trust,
757 N.W.2d 740, 746-47 (N.D. 2008); Strand, at ¶16. Factual determinations
relevant to the sanctions issue are reviewed under the clearly erroneous standard. Id.
“A court abuses its discretion if it acts in an arbitrary, unreasonable, or
unconscionable manner, its decision is not the product of a rational mental process
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leading to a reasoned decision, or it misinterprets or misapplies the law." Dixon v.
McKenzie County Grazing Association, 675 N.W.2d 414, ¶29, 424 (N.D. 2004).
¶22

Under Rule 11, N.D.R.Civ.P., a district court may award sanctions

against an attorney or a represented party, or both, if they violate the rule's
requirements. Specifically, N.D.R.Civ.P. 11 states, in part:
(b) Representations to Court. By presenting to the court (whether by signing,
filing, submitting, or later advocating) a pleading, written motion, or other
paper, an attorney or unrepresented party is certifying that to the best of the
person's knowledge, information, and belief, formed after an inquiry
reasonable under the circumstances,
(1) it is not being presented for any improper purpose, such as to harass or to
cause unnecessary delay or needless increase in the cost of litigation;
(3) the allegations and other factual contentions have evidentiary support or
are likely to have evidentiary support after a reasonable opportunity for
further investigation or discovery; and
¶23

The party requesting sanctions "bear[s] the initial burden to address

the relevant factors and apprise [the] court of the relevant law."C & K Consulting,
LLC v. Ward Cnty. Bd. of Comm'rs, 942 N.W.2d 823, ¶18, 828 (N.D. 2020).
B. An Award of Attorney’s Fees Is Abuse of Discretion.
¶24

Rule 11(c)(1)(A) provides that:

A motion for sanctions under this rule must be made separately from other
motions or requests and must describe the specific conduct alleged to violate
subdivision (b). The motion, brief, and any other supporting papers, must be
served as provided in Rule 5, but must not be filed with or presented to the
court unless, within 21 days after service of the motion (or such other period
as the court may prescribe), the challenged paper, claim, defense,
contention, allegation, or denial is not withdrawn or appropriately corrected.
¶25

In this case, Danel’s motion for attorney’s fees asserted grounds

under N.D.R.Civ.P. 11(b)(1), (2), and (3). Danel filed a declaration of service upon
Beland’s counsel claiming she was served on April 7, 2021; however, Beland’s

12

counsel was on maternity leave at the time. (R87); (R226:12:4). The first time
Beland’s counsel was served the documents was on April 30, 2021, when they were
filed with the Court. (R88). No substitution of counsel has been filed with the
Court, and yet Danel served attorney Kyte at her new e-service address. Id.
¶26

Danel is not entitled to attorney’s fees under N.D.R.Civ.P. 11,

because he did not afford Beland and his attorney 21 days to withdraw or correct
the Complaint to avoid sanctions and because he did not adequately apprise of the
allegedly offending conduct in violation of the rule. The district court abuses its
discretion when the reasons for requested sanctions do not adequately apprise the
responding party of the frivolous nature being alleged. Harr v. Behle (In re Behle),
2021 N.D. 199, ¶12, 6 (N.D. 2021).
C. Beland’s Action Was Brought for a Just and Proper Purpose.
¶27

Rule 11(b)(1) sates that a submission to the court can be sanctioned

if it is presented for any improper purpose, such as to harass or to cause
unnecessary delay or needless increase in the cost of litigation. N.D.R.Civ.P.
11(b)(1).
¶28

Here, Danel’s Motion for Rule 11 Sanctions alleged that there was

“absolutely no question that the Plaintiff’s Amended Verified Complaint serves no
purpose but to harass, cause unnecessary delay, or needlessly increase the cost of
litigation.” (R76); (R77). The only reasoning provided by Danel for this allegation
was that he claims he dismissed the children from treatment at his facility after the
action started and that the Minnesota court entered a temporary Ex Parte Order
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granting Rylander temporary sole decision making on the children’s dental and
orthodontic decision making after this action was filed. (R81).
¶29

In the context of Rule 11(b)(1) sanctions, this Court has analyzed

improper purpose on three occasions. First, in Pederson, this Court upheld Rule
11(b)(1) sanctions when a lawsuit was brought for an improper purpose: “merely
[to] defeat the express purpose of [the] trust.” In re Pederson Trust, at ¶8. Here,
Beland has joint legal custody decision making rights and he does not seek to defeat
the purpose of Rylander’s custody rights or any provisions of the Minnesota court
orders. Therefore, unlike Pederson, Beland did not bring this action for an improper
purpose.
¶30

Second, in Riverside, this Court upheld Rule 11(b)(1) sanctions

when a motion for default judgment was filed “to have the Court grant relief to
which [the moving party] was clearly not entitled.” Riverside Park Condominiums
Unit Owners Association v. Lucas, 691 N.W.2d 862, ¶31, 876 (N.D. 2005).
Riverside is not applicable to the sanctions imposed on Beland and his counsel
under this analysis because the motion for sanctions was raised by Danel against
Beland. However, as discussed later, it is applicable to Beland’s request for
sanctions against Danel and his counsel.
¶31

Third, in TigerSwan, this Court affirmed the district courts denial of

Rule11(b)(1) sanctions against the Plaintiff for bringing an action for injunctive
relief, when the Defendant (TigerSwan) left the state, claiming to render the issues
moot, after the action was commenced. N.D. Private Investigative & Sec. Bd. v.
TigerSwan, LLC, 932 N.W.2d 756, ¶1, 764 (N.D. 2019). In TigerSwan, the Plaintiff
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(a state licensing board) brought an action for injunctive relief against TigerSwan to
enjoin them from providing private investigative and security services without a
license. Id. TigerSwan asserted that the Plaintiff’s action was “frivolous and for the
purpose of initiating and conducting discovery.” Id. at ¶13. In denying TigerSwan’s
motion for Rule 11(b)(1) sanctions, affirmed by this Court, the district court stated:
In fact, the issues raised on appeal in this case, some of which appear to be
issues of first impression, highlight the meritorious nature of the Board’s
position. Although the Court did not adopt the Plaintiff’s position, the court
found that the Board’s claims were not frivolous. Furthermore, the Board
presented a good faith articulation of the law in support of its claim and
argument that TigerSwan’s alleged withdrawal from the State of North
Dakota does not preclude an award of injunctive relief. Id.
¶32

The facts of TigerSwan are almost identical to the facts of this case.

Here, like in TigerSwan, the Plaintiff filed an action for injunctive relief attempting
to have the district court enforce Defendant’s compliance with the law. Defendant
alleges to have ceased the conduct Plaintiff was requesting to enjoin after the action
commenced. However, in this case Danel could resume the offending conduct at
any time despite his assertions to the contrary.
¶33

Beland’s Complaint requested discrimination, defamation,

harassment, and obstruction of his Constitutionally protected parental rights. (R53).
Danel repeatedly obstructed and interfered with Beland’s right to make medical
decisions and obtain records for his minor children as Danel adopted the position
that the mother “is the only person who is authorized to obtain information on your
son’s account” despite being provided documentation proving the parents had jointlegal custody. (R8); (R112). Danel further took the position that, despite the
parents having joint decision-making rights, only the mother’s decision would be
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adhered to and that her “right to choose a provider . . . supersedes [Beland’s] ability
to deny treatment. (R115).
¶34

The North Dakota Constitution states “[a]ll individuals are by nature

equally free and independent and have certain inalienable rights, among which are
those of enjoying and defending life and liberty ...." N.D. Const. art. I, § 1. Under
North Dakota Law, Beland has the right to use “[a]ny necessary force . . . to protect
from wrongful injury the person or property of one's self, or of a wife, husband,
child, parent, or other relative, or member of one's family. . .” N.D.C.C. § 14-0207. “A parent has a fundamental liberty interest against government interference
with her or his parental rights. See Troxel v. Granville, 530 U.S. 57, 65, 120 S.Ct.
2054, 147 L.Ed.2d 49 (2000). These rights include the ability to make decisions in
the child's best interest, to make medical decisions, and to hold the child's legal
documentation without interference from former husband's parents. See
generally Santosky v. Kramer,455 U.S. 745, 753, 102 S.Ct. 1388, 71 L.Ed.2d
599 (1982) (discussing parents' fundamental interest in care, custody, and
management of their child). “In the event of a deadlock between the parents
regarding these issues, the dispute must be presented to the trial court for resolution
in accordance with the child's best interests.” Schwieterman v. Schwieterman, 114
So. 3d 984, 989 (Fla. Dist. Ct. App. 2012); see also Dick v. Erman, 923 N.W.2d
137, ¶15, 142 (N.D. 2019). It is an abuse of discretion for a district court to delegate
the power of determining custody related matters to a medical provider. Krueger v.
Krueger, 800 N.W.2d 296, 300 (N.D. 2011).
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¶35

Moreover, Beland Amended his Complaint to ensure that any relief

granted in this matter would rely upon current and future Orders in the Minnesota
case requesting relief that Danel only be enjoined from commencing new treatment
on Beland’s minor children without first receiving express written consent from
Plaintiff or a standing Court Order indicating that another person or entity has
the ability to make unilateral orthodontic decisions for the minor children.
(R53:4:#3).
¶36

In an unpublished opinion, The Minnesota Court of Appeals held

that the differences between the relief available through a restraining order and the
relief available in post dissolution proceedings preclude the district court from
determining a petition for a restraining order is meritless or frivolous. Beland v.
Hamre-Rylander, A20-0957, at *7 (Minn. Ct. App. Feb. 8, 2021). In the same
opinion, the Minnesota Court of Appeals questioned how the district court could
find an action frivolous for requesting injunctive relief against a person, who was
not a party to the post-divorce proceedings despite “the likelihood that, depending
on the nature of the unidentified parallel post dissolution proceedings, the evidence
regarding the allegations in Beland's petitions might also be presented in a hearing
regarding these pending post dissolution motions” Id. Notably, this Minnesota
unpublished case providing instruction on an issue, almost identical to the one
before this Court, to Beland (the Appellant in this matter). See also Riverwood
Commercial Bank v. Standard Oil, 729 N.W.2d 101, 106 (N.D. 2007) (holding
litigants are not barred from bringing “claims or issues in a subsequent, separate
lawsuit”).
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¶37

Danel argues in his Motion to Dismiss, that Beland’s Complaint

“attempts to interfere with the legal custody rights of his ex-wife, Heidi-Rylander
by failing to include her as a party to this action with the intent to “circumvent the
fact that this is an issue that should be resolved in the Minnesota family law case.”
(R61:4:12). The district court rejected that claim and denied Danel’s Motion.
(R205). Danel is therefore barred from either arguing the same issue (issue
preclusion), or raising it in a contradictory fashion. To assert that the mother’s
rights should be free from interference (noting that Beland did not request to
interfere with or attack any Minnesota orders or provisions related to parental
rights) while at the same time asserting that Beland’s parental rights can be
interfered with by Danel without the availability of judicial relief, is a contradictory
argument. “Judicial estoppel is a judge-made doctrine that seeks to prevent a litigant
from asserting a position inconsistent, conflicts with, or is contrary to one that she
has previously asserted in the same or in a previous proceeding; it is designed to
prevent litigants and their counsel from playing fast and loose with the courts, and
to protect the integrity of the judicial process.” Krenz v. XTO Energy, Inc., 890
N.W.2d 222, 235 (N.D. 2017). Danel did not argue this in his Motion for Sanctions.
Rather, the judge, without notice, made the finding as a basis to invoke sanctions.
D. Beland’s Factual Allegations Have Evidentiary Support.
¶38

When a party requests sanctions under Rule 11(b)(3), the court must

first determine whether a claim is frivolous. Strand, at ¶ 11. The party requesting
sanctions "bear[s] the initial burden to address the relevant factors and apprise [the]
court of the relevant law.” C & K Consulting, LLC, at ¶18. “Frivolous claims are
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those which have such a complete absence of actual facts or law that a reasonable
person could not have expected that a court would render judgment in [that
person's] favor.” Deacon's Development, LLP, v. Lamb, 2006 ND 172, ¶ 12, 719
N.W.2d 379, 382 (N.D. 2006); Strand, at ¶14. Even “thin” factual support for a
Complaint is sufficient to preclude Rule 11 Sanctions. Executive Air Taxi Corp. v.
City of Bismarck, 518 F.3d 562, 571 (8th Cir. 2008). “The entire pleading must
normally be frivolous in order to justify Rule 11 sanctions-they will generally not
be awarded if only one argument in support of the pleading is tainted or nearly
so.” Premium Financing Specialists, Inc. v. Greater New York Mut. Ins. Co., 136
F.R.D. 175, 178 (W.D. Mo. 1991). (citations omitted).
¶39

In his Motion for Sanctions, Danel alleged that Beland’s Complaint

was “absolutely devoid of any factual contentions that have evidentiary support,
further claiming that Beland’s Complaint was “not supported by a single piece of
evidence in the record.” (R76); (R77:8:25). Danel’s motion only put Beland and his
counsel on notice that sanctions could be imposed if not a single piece of evidence
was presented in support of his Complaint. A motion for sanctions under this rule
must . . . describe the specific conduct alleged to violate subdivision (b)” N.D. R.
Civ. P. 11(c)(1)(A).
¶40

"The Rule permits the imposition of sanctions only when the

`pleading, motion, or other paper' itself is frivolous, not when one of the arguments
in support of a pleading or motion is frivolous.” Napoleon Livestock Auction, Inc. v.
Rohrich, 406 N.W.2d 346, 363 (N.D. 1987). “[T]he fact that the court concludes
that one argument or sub-argument in support of an otherwise valid motion,
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pleading, or other paper is unmeritorious does not warrant a finding that the motion
or pleading is frivolous or that the Rule has been violated." Id. The district court’s
analysis under Rule(b)(3) should have ceased upon the first instance of verification
of evidence in support of the Complaint, which was already determined in the
district courts oral order from the bench finding that “the pleadings, as set forth in
the amended complaint, according to the information that the Court has reviewed in
the file, do support that the complaint should move forward.” (R226:8:20-24).
¶41

Moreover, Danel’s assertion that Beland’s Complaint was patently

frivolous is inconsistent with his claim that it cost $27,317.50 to reveal what Danel
claims is obvious. (R199); (R200); Kirk Capital Corp. v. Bailey, 16 F.3d 1485,
1491 (8th Cir. 1994) (the assertion that plaintiffs filed a
patently frivolous complaint was inconsistent with the contention that it took 279.10
hours of legal work "to reveal what defendants contend is obvious"). The district
court does not even attempt to clarify how Beland’s remaining requests for relief
are without any evidentiary support.
¶42

The Order states the weight of the evidence establishes that Beland’s

records were all provided prior to the action commencing. (R207:46:114). Notably,
Danel did not assert that Beland’s Complaint was frivolous because the records
were allegedly provided prior to the action commencing. (R77:8:25). Danel
attempted to claim that “emails” show Danel is no longer willing to provide
orthodontic care to the children and that the remainder of the issues have been
resolved. Id. On March 21, 2021, Danel acknowledges additional records were
produced after the commencement of the action; stating “the vast majority of the
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requested information was previously provided.” (R117:2:2). The record shows no
documents produced by Danel of billing statements or insurance records, or
treatment notes. (R107); (R108); (R117). Further, the record clearly shows that
Danel treated the children after commencement of the action. (R110).
¶43

A court’s determination that a submission is “frivolous” must be

based on evidence that the pleadings were made without reasonable cause, and are
found to be untrue. Strand, at ¶ 14; In re Guardianship and Conservatorship of
S.M.H., 2021 N.D. 104, ¶28, 9-10 (N.D. 2021). The district court’s determination in
this case merely uncritically adopts Danel’s factual assertions that the allegations in
Beland’s Complaint are moot due to Danel’s conduct after the action was
commenced – without any legal support for his argument. This Court has previously
stated that it does not approve of the practice of a trial judge uncritically accepting
proposed findings of fact drafted by counsel. Schmidt v. Plains Electric, Inc., 281
N.W.2d 794 (N.D. 1979).
¶44

The North Dakota Supreme Court has held that sanctions are not

proper when the moving party does not bring a motion to dismiss (or strike the
offending prayer for relief) and prevail. Strand, at ¶20; citing Rohrich, 406 N.W.2d
at 364. If a complaint or prayer for relief is frivolous, the moving party would be
successful in a motion to dismiss or motion to strike a specific prayer for relief. Id.
see also Kirk Capital, 16 F.3d at 1491 (the assertion that plaintiffs filed a
patently frivolous complaint was inconsistent with the contention that it took 279.10
hours of legal work "to reveal what defendants contend is obvious").
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¶45

Beland’s Complaint requested relief for discrimination, defamation,

harassment, and obstruction of his Constitutionally protected parental rights. (R53).
Even if the issues were moot, the district court failed to explain how Beland and/or
his counsel could have withdrawn the Complaint rather than “proceeding with
litigation.” N.D.R.Civ.P. 41(a)(1)(A) does not allow a Plaintiff to withdraw a
Complaint unless he does so before the opposing party files an Answer or all parties
stipulate to the dismissal. Authorizations of attorney's fees for frivolous claims are
not meant to chill enthusiasm and creativity in pursuing factual or legal theories,
and a court should not use the wisdom of hindsight to determine whether claims are
frivolous." Soentgen v. Quain Ramstad Clinic, 467 N.W.2d 73, 84 (N.D. 1991).
¶46

Essentially, the district court took it upon itself to award sanctions

against Beland and his counsel for alleged violations without notice. “On its own,
the court may order an attorney, law firm, or party to show cause why conduct
specifically described in the order has not violated Rule 11(b).” N.D. R. Civ. P.
11(c)(3). No Order to Show Cause was ever issued by the court. Beland’s
Complaint is twenty-two (22) paragraphs long. (R2). Despite the very short nature
of the Complaint, the district court did not specifically point to a single paragraph or
statement in the Complaint or address how any of them were without support.
(R207). In fact, the court’s findings show that the court found merit in the factual
contentions in Beland’s Complaint and continued litigation. (R207¶¶74-77, 91-97,
101-103, 207, and 112).
E. It is Abuse of Discretion to Sua Sponte Impose Sanctions.
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¶47

“In General. if, after notice and a reasonable opportunity to respond,

the court determines that Rule 11(b) has been violated, the court may impose an
appropriate sanction . . . for the violation.” In re Pederson Trust, 2008 ND 210, ¶
22, 757 N.W.2d 740 (citing N.D.R.Civ.P. 11(c)). Here, the district court provided
the following explanation for the sanctions imposed:
The Court has denied Beland’s Motion for Temporary Injunctive Relief;
however, it also found that Beland reasonably understood some of Danel’s
pleadings and statements in a manner different than Defendant’s intended.
The court also found Beland improperly asserted facts not in evidence
regarding the impact of Defendant’s alleged actions on his attorney’s
employment. Well before trial, both Beland and his attorney were aware of
the evidence that was presented at trial. Both Plaintiff and Defendants “drew
a line in the sand” which foreclosed resolution of this matter through open
communication rather than litigation.
Weighing all those factors, the court finds (a) it is appropriate to assess
sanctions against both Beland and his attorney; and (b) it is appropriate to
assess such sanctions in an amount equal to half of Defendants’ claimed
attorney fees, i.e. in the amount of $13, 658.75. Under the facts of this case,
the court finds this amount is “sufficient to deter repetition of such conduct
or comparable conduct by others similarly situated.” (R207:48:118-119).
¶48

It appears sanctions were imposed for Beland’s failure to prevail in

his Motion for TRO. “[A] court may not award attorneys' fees solely because the
plaintiff did not prevail.” Equal Emp't Opportunity Comm'n v. CRST Van
Expedited, Inc., 774 F.3d 1169, 1182 (8th Cir. 2014).
¶49

The district court’s finding that Beland improperly asserted facts not

in evidence in his closing argument as a basis for sanctions failed to acknowledge
the evidentiary support within the record and failed to explain how the alleged
conduct was sanctionable without notice. It is an abuse of discretion to impose
sanctions without notice on the court’s own initiative. "[i]t is not permissible to
award attorneys' fees under Rule 11 when sanctions are imposed sua sponte”)
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Norsyn, Inc. v. Desai, 351 F.3d 825, 831 (8th Cir. 2003) (reversing an award of
attorney's fees and costs, under Rule 11 Sanctions, concluding that, in the absence
of a motion for sanctions, the defendants "were entitled to no monetary reward
whatsoever,” and the order granting sanctions was an abuse of discretion) Id.
¶50

The district court’s finding that Beland and his attorney were aware

of the evidence that was presented at trial “well before trial” is not supported by the
evidence. Further, the court’s basis for sanctions are not premised upon factual
assertions in Beland’s complaint, but rather, his submissions filed in response to
Danel’s Motion for Sanctions. Harr, at ¶25 (it is abuse of discretion to sanction for
arguments made in opposition to a motion, rather than the actual document alleged
to be in violation of the rule).
¶51

The district court’s finding that “[b]oth Plaintiff and Defendants

‘drew a line in the sand’ which foreclosed resolution of this matter through open
communication rather than litigation” as a basis for imposing sanctions is an abuse
of discretion. (R207:48:118); The 7th Circuit has emphasized that “the loss of an
opportunity for settlement should not be considered as a factor in determining the
propriety or the amount of sanctions.” Cf. Heileman v. Oat Corp.,871 F.2d 648,
653 (7th Cir. 1989); See also Insurance Ben. Administrators, Inc. v. Martin, 871
F.2d 1354, 1360-61 (7th Cir. 1989) citing Compare Calloway v. Marvel
Entertainment Group,854 F.2d 1452, 1482 (2d Cir. 1988).
F. The District Court Failed to Conduct the Required Analysis.
¶52

In Ringsaker, the North Dakota Supreme Court articulated the

analysis the district court must conduct before issuing sanctions pursuant
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to N.D.R.Ct. 11.5 for violations of court rules or court orders. Ringsaker v. Workers
Compensation Bureau, 666 N.W.2d 448, ¶¶ 11-13, 451 (N.D. 2003)
(quoting Dethloff v. Dethloff, 1998 ND 45, ¶ 16, 574 N.W.2d 867). A district
court’s failure to conduct the required analysis is abuse of discretion.." Id. at ¶ 14.
¶53

Here, the district court’s imposition of sanctions did not consider

appellants’ culpability, or state of mind, whether the moving party was prejudiced,
the degree of prejudice, or the impact it has on presenting or defending his case, and
the availability of less severe alternatives.
G. The Sanctions Were Not Reasonably Proportionate To the Conduct.
¶54

Sanctions of attorney’s fees must be directly resulting from the

violation. Dronen v. Dronen, 764 N.W.2d 675, ¶52, 693 (N.D. 2009); N.D. R. Civ.
P. 11(c)(4). Rule 11 is not meant to “compensate wronged parties.” Elliott, 980 F.2d
at 1007. Here, the district court reasoned “it is appropriate to assess such sanctions
in an amount equal to half of Defendants’ claimed attorney fees, i.e. in the amount
of $13, 658.75.” (R207:48:119). The district courts calculation is based entirely on
Danel’s attorney’s fees and does bear any nexus to the alleged violation of the rule.
See Amlong, P.A. v. Denny's, Inc., 457 F.3d 1180, 1190 (11th Cir. 2006) (stating
“the dollar amount of the sanction must bear a financial nexus to the excess
proceedings").
¶55

Danel’s billing submissions are completely devoid of any

meaningful appraisal of the reasons for the amounts of fees incurred. (R157);
(R158); (R199); (R200). Moreover, Beland responded to the Motion for Sanctions
on May 10, 2021, (R94), and the submissions of attorney’s fees were not submitted
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until after the hearing, leaving him without an opportunity to respond. They were
submitted after close of the evidence, which the district court explicitly states is
sanctionable conduct in and of itself. (R207:48:118). For the July hearing, Danel’s
submission state that $16,716 in attorney’s fees were incurred for “responding to
Plaintiff’s Motion for Temporary Restraining Order, bringing his Motion to
Dismiss, filing a Motion for Rule 11 Sanctions upon Plaintiff, along with being
required to respond to Plaintiff’s Motion for Rule 11 Sanctions.” (R157); (R158).
Despite the $4,179.00 deducted from Danel’s bill, the district court added that on to
the total amount it computed. (R207:48:117). The billing shows $5,382.50 were
incurred prior to Danel ever being served. (R158). The billing further shows that no
line items were removed or reduced from the total amounts and therefore, the
billing necessarily includes correspondence, research, discovery, responding to the
Complaint, and time spent in connection with the North Dakota Dental Board. Even
more confusing is the inclusion of the fees incurred for Danel’s Motion to Dismiss,
which the district court denied, and the subsequent drafting of the proposed order.
¶56

Following the July hearing, a subsequent hearing was set to allow for

witness testimony, limited to ten (10) minutes. Danel’s counsel was not able to
cross examine the witness and appeared at the hearing via Zoom. (R182). Despite
no preparation or travel required, Danel’s counsel claims he incurred an additional
$6,422 in attorney’s fees. (R199); (R200). Moreover, Danel was the one who
requested the hearing. (R66).See Navarro-Ayala v. Nunez, 968 F.2d 1421, 142728 (1st Cir. 1992)("overkill" in billing should not increase the respondent's burden).
The California Court of Appeal held that motions for sanctions on the claim that a
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plaintiff had malicious intentions in filing a petition for a restraining order are not
allowed in an “expedited process a defendant is not usually likely to incur
substantial legal fees.” Siam v. Kizilbash, 130 Cal.App.4th 1563, 1573 (Cal. Ct.
App. 2005).
H. The District Court Failed to Consider Less Severe Sanctions.
¶57

“A sanction imposed under this rule must be limited to what suffices

to deter repetition of the conduct or comparable conduct by others similarly
situated.” Rule N.D.Civ.P. 11(c)(4); See also Viscito v. Christianson, 862 N.W.2d
777, ¶27, 784 (N.D. 2015)(remanding for not considering less severe
sanctions); Belgarde v. Askim, 636 N.W.2d 916, ¶13, 920 (N.D. 2001) (abuse of
discretion when sanctions imposed without considering the availability of less
severe sanctions); Pope v. Federal Express, 974 F.2d 982, 984 (8th Cir. 1992) (the
"least severe sanction that will adequately deter the undesirable conduct" is the
maximum that should be imposed).
¶58

Here, the district courts findings merely state in conclusory fashion

“Under the facts of this case, the court finds this amount is sufficient to deter
repetition of such conduct or comparable conduct by others similarly situated.”
(R207:48:119). The district court’s failure to explain how the sanction was "limited
to what is sufficient to deter repetition" preclude this Court from affirming the
award of attorney fees under N.D.R.Civ.P. 11(c). Heinle, at ¶29; See also Farmland
Mut. Ins. Co. v. Farmers Elevator, Inc., 404 N.W.2d 473, 479 (N.D. 1987). Even a
conviction of a criminal class C felony does not authorize the court to impose fines
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over $10,000. N.D.C.C. § 12.1-32-01. The district court’s failure to consider less
severe sanctions is abuse of discretion.
I. The District Court Abused Its Discretion in Determinations of
Responsibility for the Imposed Sanctions.
¶59

“Rule 11 requires a trial court to award sanctions against an attorney,

or a represented party, or both, if the requirements of the rule are violated by
them. See Williams v. State, 405 N.W.2d 615, 624 (N.D.1987). “Absent exceptional
circumstances, a law firm must be held jointly responsible for a violation committed
by its partner, associate, or employee.” N.D. R. Civ. P. 11 (c)(1).
¶60

Here, the Complaint was filed by Beland’s counsel as an associate of

Handy Law Group, PLLC. (R2); (R53). The district court failed to conduct any
inquiry or make any findings to warrant deviation from the Rule requiring the law
firm to be held jointly responsible or explain how Beland can be held liable for
reliance upon his counsel’s advice or explain the nexus of the conduct to the
sanctions imposed. In fact, the court agreed under 11(b)(2) the Complaint did have
a valid legal basis. Moreover, the district court failed to conduct an inquiry into
whether attorney Kyte made a reasonable fact-finding inquiry, specify sanctionable
conduct or explain the nexus of conduct to the sanction awarded. Therefore, the
determination of liability was an abuse of discretion.
II.

The District Court Abused its Discretion in Denying Beland’s
Motion for Sanctions against Danel and his counsel.
¶61

It is a violation of Rule 11(b)(1) to present a document for any

improper purpose, such as to harass or to cause unnecessary delay or needless
increase in the cost of litigation. N.D.R.Civ.P 11(b)(1). A "lawyer's actions in the
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course of the representation must be consistent with the requirements of honest
dealing with the opposing party and counsel." Comment to Rule 3.4 ("Fairness to
opposing party and counsel"), North Dakota Rules of Professional Conduct. A
personal attack by a trial attorney on the opposing attorney is unacceptable conduct.
Blessum v. Shelver, 567 N.W.2d 844, ¶17, 852 (N.D. 1997).
¶62

“Personal attacks on opposing parties and their attorneys, whether

outright or by insinuation, constitute misconduct. Such behavior only serves to
inflame the passion and prejudice of the fact finder. Lack of civility between
counsel, moreover, only breeds public disrespect for the judicial process.” Id. See
also State v. Paulson, 477 N.W.2d 208, 210 (N.D. 1991) (stating "[r]emarks by
counsel that are made for the purpose of arousing sympathy or prejudice
are improper and counsel must refrain from such action.")
¶63

The North Dakota Code of Judicial Cannons states

[a] judge shall require lawyers in proceedings before the court to refrain from
manifesting bias or prejudice, or engaging in harassment, based upon attributes
including race, sex, gender, religion, national origin, ethnicity, disability, age,
sexual orientation, marital status, socioeconomic status, or political affiliation,
against parties, witnesses, lawyers, or others.” N.D. Code. Jud. Cond. 2.
¶64

Beland filed a Motion for Rule 11 sanctions against them for their

ongoing harassing conduct, including improperly inserting facts regarding attorney
Kyte’s relationship status to prejudice the tribunal, and for filing a frivolous Motion
for Rule 11 sanctions to harass Beland and his counsel and needlessly increase the
cost of litigation. (R100).
¶65

The district court found “[g]iven the ambiguity created in the

Answer by Danel and Danel DDS’s reference to Beland’s “children” when actual
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treatment, was limited to one, Beland’s litigation prior to the clarification by their
attorney was meritorious.” (R207:31:77). The Order goes on to state that an
Amended Answer was filed by Danel. Id. However, no Amended Answer was in
fact filed.
¶66

While the district court found Danel’s counsel’s assertions in her

brief claiming attorney Kyte is Beland’s “girlfriend” irrelevant, the district court
also utilized the information to make speculatory findings asserting that Kyte may
be “too overly involved in this case.” (207:45:111). Danel’s inappropriate inclusion
of this claim received the intended prejudicial result.
¶67

This history of defamatory comments made and placed on the record

by both attorney Albaugh and attorney Thompson, along with their complete
evasiveness in accepting service at the onset of this case, and their persistence in
attempting to collude with Rylander’s counsel along with their demands of
sanctions and monetary awards – all when Beland’s request is so simply and
something no one should even have to ask for—speak volumes of their intent.
¶68

Without an explanation or rationale for its conclusions contradicted

by its findings, the district court’s denial of sanctions against Danel and his counsel
must be remanded. GRATECH v. WOLD ENGINEERING, 729 N.W.2d 326, 333
(N.D. 2007).
III.

The District Court Abused its Discretion in Sua Sponte Dismissing
the Action.
¶69

“A court attempting to dismiss a civil action without a prior motion

from the parties must give those parties adequate notice and an opportunity to
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respond.” Zink v. Enzminger Steel, LLC, 798 N.W.2d 863, ¶17, 869 (N.D. 2011).
citing Jamestown v. Snellman, 586 N.W.2d 494, ¶10, 496 (N.D. 1998).
A. Sua Sponte Dismissal Under N.D.R.Civ. P. 12(b)(6) Under These Facts
Is Abuse of Discretion.
¶70

A district court may sua sponte dismiss an action under Rule 12(b),

N.D.R.Civ.P., on the court's inherent authority and on the court's ability to
determine whether, based on the face of the complaint, a plaintiff asserts a viable
claim for relief. See Isaac v. State Farm Mut. Auto. Ins. Co., 547 N.W.2d 548,
550 (N.D. 1996); Ennis v. Dasovick, 506 N.W.2d 386, 389 (N.D. 1993).
¶71

Here, the court had already denied Danel’s Motion to Dismiss under

N.D.R.Civ.P. 12(b)(6). (R226:8:20-24); (R205). Even if Danel brought a
subsequent Motion to Dismiss for failure to state a claim, the court would be
precluded from granting, under res judicata. See Riverwood Commercial Bank v.
Standard Oil, 729 N.W.2d 101, ¶13, 106 (N.D. 2007).
B. Sua Sponte Summary Judgment Is Abuse of Discretion.
¶72

In general, Rule 56(e)(2), N.D.R.Civ.P. provides that notice of a

motion for summary judgment is required. A sua sponte summary judgment
necessarily requires that the district court weigh merits of the lawsuit by
considering whether the evidence — rather than just the complaint — warrants a
conclusion there are or are not genuine issues of material facts. Zink, at ¶34. “A trial
court should dismiss under Rule 12(b) only when certain it is impossible for the
plaintiff to prove a claim for which relief can be granted." Id. at ¶12. Quoting Ennis,
506 N.W.2d 386, 389. A “unilateral dismissal by the district court should be
exercised only as a last resort." Id. at ¶12.
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¶73

In Zink, the Honorable Justice Crothers quoted a Missouri Court of

Appeal case, in dicta, stating "trial judges should act sua sponte only in exceptional
circumstances. Without objection or other request for relief, a trial judge's options
are narrowed to uninvited interference in the lawsuit, thus subjecting the trial court
to the accusation of `trying my lawsuit.'" Id. at ¶35; quoting State v. Vivone, 63
S.W.3d 654, 665 (Mo.Ct.App. 1999). He further highlighted concerns, stating “I
would not extend the district court's authority to determine for counsel whether,
when and what summary judgment issues should be raised.” Id.
¶74

Here, neither the district court nor Danel provided notice of a motion

for summary judgment. Additionally, the district court did not explain why the
action was dismissed, rather, her order claims that a trial was held when the record
clearly shows no such trial has taken place.
C. Sua Sponte Dismiss the Action as a Sanction is Abuse of Discretion.
¶75

In civil cases, this Court has said that dismissal of an action for

violations by parties or their counsel is one of the most severe sanctions available to
a court and should only be imposed if the violation is deliberate or in bad faith. See
State v. Kolstad, 942 N.W.2d 865, ¶27, 873-74 (N.D. 2020) (citations omitted). It is
preferrable for disputes be settled on the merits. Johnson v. Safety, 812 N.W.2d 467,
¶26, 475 (N.D. 2012).
¶76

Here, there was no notice that dismissal of the action was a

contemplated sanction nor did the court state that dismissal of the action was a
sanction imposed. Beland was never afforded an opportunity to respond to a request
to dismiss the action. Whether sanctions were warranted or not, the court did not
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provide any explanation as to how sanctions by way of dismissal was necessary to
deter future violations.
D. It is Abuse of Discretion to Sua Sponte Dismiss the Action Without
Affording Beland Due Process.
¶77

On March 16, 2021, Beland filed a Complaint and Ex Parte Motion

for TRO. (R2); (R3). The Notice of Hearing provided notice that Beland’s Motion
for TRO (and cross-motions for sanctions) would be heard. (R147). Beland has not
presented his case on other claims within his Complaint. (Emphasizing that no trial
has commenced contrary to the court’s assertions in the December 8, 2021, Order
and subsequent Judgment.) (R207); (R210). The district court appears to imply that
Beland and his counsel consented to litigating all issues at the two-hour hearing on
the Motion for TRO (and cross-motions for sanctions). (R253:1:3). However, the
issues litigated were relevant to the motion for TRO and therefore, Beland and his
counsel were not put on notice that any further issues were being determined at the
TRO hearing.
"[W]hen the evidence that is claimed to show that an issue was tried by consent is
relevant to an issue already in the case, as well as to the one that is the subject
matter of the amendment, and there was no indication at trial that the party who
introduced the evidence was seeking to raise a new issue, the pleadings will not be
deemed amended . . Mann v. Zabolotny, 615 N.W.2d 526, ¶12, 529-30 (N.D. 2000).
¶78

N.D.R.Civ.P, Rule 65, outlines the procedure in which a litigant may

obtain Injunctive Relief. N.D.R.Civ.P. 65(a). (specifically noting that service is not
a perquisite to obtaining a TRO). A TRO “may be granted at the time of
commencing the action, or at any time afterwards before judgment, upon its
appearing satisfactorily to the court or judge, by the affidavit of the plaintiff, or of
any other person, that sufficient grounds exist therefor.” N.D.C.C. § 32-06-03. In

33

other words, a TRO is entered based upon the affidavits and is not subject to
evidentiary hearing limitations. Despite Beland’s multiple requests for the court to
enter an ex parte TRO, the court waited three months to hold a hearing. (R147).
Rule 65(b) and (e) outlines the procedure for obtaining a Preliminary Injunction and
a Permanent injunction providing that a motion must be filed and served prior to
obtaining a preliminary injunction and a stipulation is required for the court to
combine the hearing with the trial. 65(b)(1); N.D. R. Civ. P. 65 explanatory note.
Therefore, the sua sponte dismissal of the action was an abuse of discretion as it
deprived Beland of due process.
IV.

Request for Oral Argument.
¶79

Appellant requests that the Court schedule oral argument pursuant to

Rule 28(h) of the North Dakota Rules of Appellate Procedure. This case involves
legal and factual issues. Oral argument may assist the Court in its review of the
district court’s decisions.
CONCLUSION
¶80

“Equity and justice are fundamental goals of our court system.”

Huesers v. Huesers, 560 N.W.2d 219, ¶17, 224 (N.D. 1997). “Canon 3 of the Code
of Judicial Conduct states:
A judge shall perform judicial duties without bias or prejudice. A judge shall not, in
the performance of judicial duties, by words or conduct manifest bias or prejudice,
including but not limited to bias or prejudice based upon race, sex, religion, national
origin, disability, age, sexual orientation or socioeconomic status, and shall not
permit staff, court officials and others subject to the judge's direction and control to
do so. Id.
¶81

“The Commentary to Canon 3(B)(5), N.D.C.J.C. states: "A judge

must perform judicial duties impartially and fairly. A judge who manifests bias on
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any basis in a proceeding impairs the fairness of the proceeding and brings the
judiciary into disrepute."” Id. “The judiciary must be dedicated to the elimination of
gender bias from our courts.” Id.
¶82

The North Dakota Supreme Court has repeatedly held that “gender

bias in judicial proceedings is wholly unacceptable.” Dalin v. Dalin, 512 N.W.2d
685, 689 (N.D. 1994) See also Hanisch v. Osvold, 758 N.W.2d 421, ¶27, 426 (N.D.
2008). "We will not condone trial courts perpetuating damaging stereotypes
based on gender." Heinle, at ¶15. (citations omitted).
¶83

“[O]utmoded and discredited” gender-based arguments are not

acceptable. Kasprowicz v. Kasprowicz, 575 N.W.2d 921, ¶14, 923 (N.D. 1998). It is
well established in North Dakota that a “father has as much right to raise a child as
a mother if he is fit.” Id. In 1973 North Dakota statutorily abolished gender
presumptions in assessing custodial rights of parents. McDowell v. McDowell, 670
N.W.2d 876, ¶19, 881 (N.D. 2003); See also N.D.C.C. § 14-09-06.1 (“Between the
mother and father . . . there is no presumption as to who will better promote the best
interest and welfare of the child.)
¶84

The district court’s conclusive findings premised entirely upon

speculation and outmoded gender-based speculations, without conducting any
inquiry, that Beland’s Complaint was sought more for an improper purpose to
control Rylander’s conduct and actions, directly contradicts the pleadings which
show Beland’s requested relief does not seek to affect Rylander’s rights or the
Minnesota court’s provisions in any way. Prohibiting father’s from seeking judicial
relief for their court ordered and constitutionally protected parental rights directly
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contradicts this State’s policy against gender discrimination (See N.D.C.C. § 1402.4-01). Moreover, it flies in the face of the uprising social shift of father’s rights
activists seeking the very same judicial relief across the country:
¶85 See Zeichner v. Mamaroneck, 25 Misc. 3d 339, 340 (N.Y. Sup. Ct. 2009)
(The New York Supreme Court held father had standing to obtain injunctive relief
to object to his son’s evaluations, unilaterally consented to by the mother, when
they shared joint legal custody); Keel v. Keel, 439 S.W.3d 866, 879 (Mo. Ct. App.
2014) (holding mother’s unilateral decision to consent to therapy, while failing to
disclose information to father, violated the joint legal custody provisions; resulting
in father’s properly obtained injunctive relief award, sought in separate action,
enjoining therapist from further commencement of treatment.); McDonald v. Office
of Prof'l Regulation, SUPREME COURT No. 2016-352, at *1 (Vt. May 30, 2017)
(Dentist sanctioned for failure to obtain parental consent prior to obtaining X-Ray
of minor child); T.L. v. Cook Children's Med. Ctr., 607 S.W.3d 9, 46-47 (Tex. App.
2020) (holding “the only circumstances justifying a health care provider’s providing
medical treatment to a minor patient without the express consent of the parents—or,
in the face of express refusal of consent, a court order—were those involving the
provision of emergency medical care to save the life of the child”); Miller v. Board
of Psychologist Examiners, 193 Or. App. 715, 719 (Or. Ct. App. 2004) (holding
“Post-divorce, the psychologist must determine who has legal custody. If there is a
disagreement between the parents who have joint custody in a divorce situation,
there is no presumption that one parent can act for the other parent, unless it is an
emergency. The psychologist must seek consent from both parents. Once informed
that one parent rejects therapy, the psychologist must pause and try to bring the
parents together to resolve the conflict.”)
¶86

For a district court judge, vested with the duty to determine legal

disputes, that permeate all aspects of citizen’s lives, to deny a father equal
protection and due process in his pursuit of relief from obstruction of his parental
rights by a public accommodation, patently undermines the very laws a judge takes
a solemn oath to uphold.
¶87

Even more concerning is the discriminatory precent being

perpetuated with judicial empowerment in aiding a defendant who unlawfully
deprives fathers of fundamental parental rights, in causing further injury to the
father and any counsel who dare advocate for his rights. Danel has not only
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obstructed Beland’s parental rights he has temporarily deprived him of court
ordered legal custody in dental decision making due to Danel’s defamatory
assertions and collusion with Rylander in seeking a temporary ex parte custody
order. In addition to the harm he has inflicted, Danel has now been empowered by
the district court’s order and judgment to inflict further harm on Beland and his
counsel through sanctions comprised of flagrant monetary fees inherently and
unjustifiably harmful to his counsel’s professional reputation.
¶88

The landmark Civil Rights Act of 1965, 42 U.S.C. § 2000a, entrusts

state district courts with enforcing and safeguarding the fundamental right to be free
from gender discrimination, which, if disregarded and dismissed so recklessly,
undermines its paramount significance; warranting outrage by all classes it was
enacted to protect. Without enforcement by the courts, fundamental rights of all
citizens are rendered meaningless.
¶89

The Appellants in this matter request that this Court reverse the

decision of the district court awarding attorney’s fees in this matter.
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