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STATEMENT OF ISSUES
[¶ 1]

The issues for decision in this proceeding are the five questions certified by

the United States District Court for the District of North Dakota (“District Court”), which
are set forth in its Certification Order. See R70:1–2.
STATEMENT OF THE CASE
[¶ 2]

Defendants and Appellees Equinor Energy L.P. and Grayson Mill Williston,

LLC (collectively, “Equinor”) do not object to the Statement of the Case set forth in the
principal brief of Plaintiffs and Appellants Allen Dominek and Arlen Dominek
(collectively, “Domineks”).
STATEMENT OF FACTS
[¶ 3]

The facts relevant to this proceeding are set forth in the District Court’s

Certification Order. See R70:3–5.
LAW AND ARGUMENT
[¶ 4]

The District Court has certified five questions to this Court arising from the

parties’ summary judgment motions. The Court should decline to answer those questions
because the Domineks have failed to exhaust their administrative remedies.

This

proceeding was brought as an initial matter in federal district court. The Domineks’ claims
require the interpretation of orders issued by the North Dakota Industrial Commission
(“Commission”) as well as statutes the Commission is tasked with enforcing. By failing
to exhaust their administrative remedies, the Domineks have deprived the Commission of
the opportunity to opine on the proper interpretation of its own orders. Accordingly,
Equinor submits that the Court should not answer the certified questions until the
Domineks have exhausted their administrative remedies before the Commission.
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[¶ 5]

In the alternative, if the Court does answer the certified questions, it

should conclude that Equinor has been properly allocating production from the
Weisz 11-14 XE #1H well and answer the District Court’s questions accordingly. As
explained in greater detail below, the Commission’s Order Nos. 27791 and 18082 and
N.D.C.C. § 38-08-08 collectively require that a portion of the production from the
Weisz 11-14 XE #1H well be allocated to tracts in Section 13 of the subject lands and that
a portion of that production, in turn, be allocated to Section 24 of the subject lands. This
is affirmed by guidance from the Commission in prior cases involving overlapping spacing
units, discussed below.
[¶ 6]

Accordingly, if the Court answers the certified questions, those answers

should confirm that Order Nos. 27791 and 18082 and N.D.C.C. § 38-08-08 require
allocation of a portion of production from the Weisz 11-14 XE #1H well to be allocated to
tracts in Section 24. As explained in Part V, infra, the answers to Questions 1 and 2 are
“Yes,” and the answers to Questions 3 through 5 are “No.”
I.

The Domineks have failed to exhaust their administrative remedies.
[¶ 7]

The Court should decline to answer the District Court’s certified questions

because the Domineks have failed to exhaust their administrative remedies before the
Commission. The Court has previously elaborated on the importance of exhausting
administrative remedies before presenting claims for judicial review:
This Court has consistently required the exhaustion of remedies
before the appropriate administrative agency as a prerequisite to making a
claim in court. A party's failure to exhaust administrative remedies will
generally preclude making a claim in court. The purpose of the exhaustion
requirement has its basis in the separation of powers doctrine. The
requirement preserves agency authority and promotes judicial efficiency.
The requirement recognizes the agency's initial decision-making
responsibility and allows the agency to use its particular expertise in
resolving the dispute. It encourages administrative decision makers to
explain the basis for their decisions and perhaps, most important, provides
courts with the benefit of their expertise in such matters in the event of
6

judicial review. The requirement provides an opportunity for the matter to
be settled and avoid judicial review. The court's review of the matter is aided
by the agency's findings, conclusions, and record if the case makes its way
into the court system.
Vogel v. Marathon Oil Co., 2016 ND 104, ¶ 36, 879 N.W.2d 471 (citations omitted)
(internal quotation marks omitted).
[¶ 8]

The North Dakota Industrial Commission has broad authority to regulate oil

and gas development in this state. Cont'l Res., Inc. v. Counce Energy BC #1, LLC, 2018
ND 10, ¶ 7, 905 N.W.2d 768. N.D.C.C. § 38-08-04 gives the Commission the authority to
regulate the production of oil and gas, as well as the authority “[t]o limit and to allocate the
production of oil and gas from any field, pool, or area.” N.D.C.C. § 38-08-04(b)(1), (c).
The Commission’s regulations state that “[t]he commission, its agents, representatives, and
employees are charged with the duty and obligation of enforcing all rules and statutes of
North Dakota relating to the conservation of oil and gas.” N.D.A.C. § 43-02-03-05.
Incident to its regulation of oil and gas production, the Commission has the obligation to
establish spacing units to prevent waste, to avoid drilling unnecessary wells, and to protect
correlative rights, as well as the authority to pool established spacing units upon
application.

See N.D.C.C. §§ 38-08-07, 38-08-08.

Thus, disputes over the proper

allocation of production pursuant to a pooling order or orders are within the Commission’s
jurisdiction.
[¶ 9]

The Domineks’ claims are premised on spacing and pooling orders issued

by the Commission affecting their interests in lands located in Section 13, Township 154
North, Range 102 West. The Domineks argue that their interpretation of these orders, and
their preferred allocation of production, protects the correlative rights of owners in the
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Underlying Spacing Unit1 and the Overlapping Spacing Unit and prevents waste. See Brief
of Appellants, Allen Dominek and Arlen Dominek, ¶¶ 28–29. Protection of correlative
rights and prevention of waste are matters that the Legislature has entrusted to the judgment
of the Commission. See N.D.C.C. § 38-08-07. The Commission’s expertise in such
matters is ordinarily entitled to great deference.

See Hanson v. Indus. Comm’n,

466 N.W.2d 587, 590–91 (N.D. 1991). Yet the Domineks have not brought their concerns
to the Commission. Instead, they have asked the District Court, and now this Court, to
interpret the Commission’s orders in the first instance. In so doing, the Domineks have
deprived the Commission of the opportunity to answer questions about the interpretation
of its own orders and denied the Court the benefit of the Commission’s expertise. If the
Domineks had concerns about Equinor’s compliance with the Commission’s pooling
orders, they should have petitioned the Commission for enforcement, not the District Court.
Accordingly, the Domineks have failed to exhaust their administrative remedies, and the
Court should decline to answer the certified questions.
[¶ 10] The Domineks may argue that they were not required to exhaust their
administrative remedies in this case because an exception applies.

The Court has

recognized that the exhaustion requirement does not apply when exhaustion would be
futile or if the case only involves interpretation of an unambiguous statute. Vogel, 2016
ND 104, ¶ 37. The Domineks do not assert that exhaustion of administrative remedies
would have been futile in this case. To the contrary, the Domineks believe the Commission
would have agreed with their interpretation of its orders. See Brief of Appellants, Allen

1

The “Underlying Spacing Unit” and the “Overlapping Spacing Unit” are defined in the
District Court’s Certification Order. See R70:1.
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Dominek and Arlen Dominek, ¶¶ 28–31. Also, this is not a case involving “only” the
interpretation of an unambiguous statute. Though the certified questions do ask the Court
to construe N.D.C.C. § 38-08-08, they also ask the Court to interpret several of the
Commission’s orders. See R70:2. The Domineks also ask this Court to decide the certified
questions in their favor based on factual assertions about drainage and geological data
supposedly relied upon by the Commission (though there is no evidence in the record
concerning these facts). See, e.g., Brief of Appellants, Allen Dominek and Arlen Dominek,
¶¶ 33, 34, 39, 40. Accordingly, the exhaustion requirement applies to the Domineks’
claims in this case, and the Court should decline to answer the certified questions without
allowing the Commission an opportunity to answer first.
[¶ 11] The Domineks may also argue that the Court should not consider this issue
because Equinor is raising it for the first time in this brief. Though the Domineks’ failure
to exhaust their administrative remedies was not raised in proceedings before the District
Court, the failure to exhaust administrative remedies presents an issue of subject matter
jurisdiction. See, e.g., Counce Energy, 2018 ND 10, ¶ 6. Issues pertaining to subject matter
jurisdiction cannot be waived and can be raised at any time in a proceeding.
See, e.g., Trenton Indian Hous. Auth. v. Poitra, 2022 ND 87, ¶ 6, 973 N.W.2d 419 (quoting
Gustafson v. Poitra, 2018 ND 202, ¶ 6, 916 N.W.2d 804). Accordingly, it is proper for the
Court to consider in this proceeding whether the Domineks have failed to exhaust their
administrative remedies.
II.

Equinor’s allocation of production from the Weisz 11-14 XE #1H well to
Section 24 is required by N.D.C.C. § 38-08-08 and the Commission’s orders.
[¶ 12] The Court should conclude that Equinor’s allocation of a portion of

production from the Weisz 11-14 XE #1H well to Section 24, Township 154 North,

9

Range 102 West complies with N.D.C.C. § 38-08-08 and the Commission’s orders. The
Court has summarized the rules to be used in interpreting statutes as follows:
The primary purpose of statutory interpretation is to determine legislative
intent. Words in a statute are given their plain, ordinary, and commonly
understood meaning unless defined by statute or unless a contrary intention
plainly appears. If the language of a statute is clear and unambiguous, the
letter of the statute is not to be disregarded under the pretext of pursuing its
spirit. We construe statutes as a whole and harmonized to give meaning to
related provisions.... Further, we construe statutes in a way which does not
render them meaningless because we presume the Legislature acts with
purpose and does not perform idle acts.
Christiansen v. Panos, 2022 ND 27, ¶ 9, 969 N.W.2d 709 (quoting Dubois v. State, 2021
ND 153, ¶ 22, 963 N.W.2d 543). Equinor is not aware of any precedent for the judicial
interpretation of Commission orders in this state.
[¶ 13] There is no single order or statute that directs Equinor to allocate production
from the Weisz 11-14 XE #1H well to owners of oil and gas interests in Section 24. Instead,
determining proper allocation of production from the Weisz 11-14 XE #1H well requires
application of several orders and the provisions of N.D.C.C. § 38-08-08, in sequence. The
proper application of these authorities is explained, step-by-step, in the subparts below.
A.

NDIC Order No. 27791 requires that production from the
Weisz 11-14 XE #1H well be allocated to tracts of land in Section 13.

[¶ 14] On November 16, 2016, the Commission’s Order No. 27791 pooled all
interests in the Overlapping Spacing Unit for the development and operation thereof.
R26-8:2. The order states “All oil and gas interests in a spacing unit described as all of
Sections 11, 12, 13, and 14, Township 154 North, Range 102 West, Painted Woods-Bakken
Pool, Williams County, North Dakota, are hereby pooled for the development and
operation of the spacing unit.” Id. The Commission also ordered the allocation of all
production from lands within the Overlapping Spacing Unit as follows: “All owners of
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interests shall recover or receive, without unnecessary expense, their just and equitable
share of production from the [Overlapping Spacing Unit] in the proportion as their interests
may appear in the [Overlapping Spacing Unit].” Id. This allocation is qualified, however,
by the Commission’s statement that Order No. 27791 “does not modify, amend or alter
previous pooling orders for other spacing units or require the reallocation of production
allocated to separately owned tracts within any spacing unit by any existing pooling orders
or any pooling agreements.” R26-8:3.
[¶ 15] In 2017, the Weisz 11-14 XE #1H well was drilled on and began producing
from lands in the Overlapping Spacing Unit. See R26-9:1. By Order No. 27791, the
Commission required Equinor to allocate production from the Weisz 11-14 XE #1H well
to tracts in Section 13, and the owners thereof, in the proportion that each tract bore to the
total acreage in the Overlapping Spacing Unit.
B.

N.D.C.C. § 38-08-08 requires that Equinor treat production from the
Weisz 11-14 XE #1H well allocated to tracts in Section 13 as production
from those tracts.

[¶ 16] When production from a well has been allocated to a tract or tracts by
pooling order, that allocation has added legal significance under N.D.C.C. § 38-08-08.
Section 38-08-08 states, in relevant part, “That portion of the production allocated to each
tract included in a spacing unit covered by a pooling order must, when produced, be deemed
for all purposes to have been produced from such tract by a well drilled thereon.”
N.D.C.C. § 38-08-08(1) (emphasis added).
[¶ 17] Order No. 27791 required Equinor to allocate a portion of production
from the Weisz 11-14 XE #1H well to tracts in Section 13.

As a result, under

N.D.C.C. § 38-08-08, Equinor is required to treat such production “for all purposes” as if it
were produced from wells located on each individual tract. Thus production from the
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Weisz 11-14 XE #1H well is no longer just production from a single well, but rather
production from wells located on each and every tract in Section 13.
C.

NDIC Order No. 18082 requires that production from the Weisz 11-14
XE #1H well from tracts of land in Section 13 be allocated to tracts of
land in Section 24.

[¶ 18] On November 18, 2011, the Commission’s Order No. 18082 pooled all
interests in the Underlying Spacing Unit for the development and operation thereof.
R26-4:2. The order states “All oil and gas interests in a spacing unit for the Todd-Bakken
Pool described as all of Sections 13 and 24, Township 154 North, Range 102 West,
Williams County, North Dakota, are hereby pooled for the development and operation of
the spacing unit.” Id. The Commission also ordered the allocation of all production from
lands within the Underlying Spacing Unit as follows: “All owners of interests shall recover
or receive, without unnecessary expense, their just and equitable share of production from
the [Underlying Spacing Unit] in the proportion as their interests may appear in the spacing
unit. Id.
[¶ 19] As explained above, production from the Weisz 11-14 XE #1H well is
allocated to tracts in Section 13 pursuant to Order No. 27791. That production is then
deemed “for all purposes” to have been produced from each tract in Section 13 by a well
drilled thereon. Pursuant to Order No. 18082, any production from a well within the
Underlying Spacing Unit (i.e., a well in Section 13 or Section 24) must be allocated to
tracts in the Underlying Spacing Unit “in the proportion as their interests may appear in
the spacing unit.” Accordingly, production from the Weisz 11-14 XE #1H well, allocated
to Section 13, deemed “for all purposes” to be produced from wells located in Section 13,
must in turn be allocated to tracts in Section 13 and Section 24 in accordance with Order
No. 18082. This is what Equinor has done and continues to do.
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III.

Equinor’s allocation of production from the Weisz 11-14 XE #1H well
to Section 24 is necessary to protect the correlative rights of owners in
Section 24.
[¶ 20] In addition to complying with N.D.C.C. § 38-08-08 and the Commission’s

pooling orders, Equinor’s allocation of production has the practical effect of protecting
correlative rights. See N.D.C.C. § 38-08-01 (declaring the public’s interest in the operation
and development of oil and gas properties in a manner that fully protects the correlative
rights of all owners). In Hystad v. Industrial Commission, the Court explained that the
concept of correlative rights includes interdependent rights and duties of each landowner
in the common source of oil and gas supply. 389 N.W.2d 590, 596 (N.D. 1986).
Each landowner is entitled to a just and equitable share of oil or gas in the
pool; however, that right is limited by the landowner's duty to all the other
owners of interests in the common source of supply not to damage or take
an undue proportion of the oil or gas from that common source of supply.
Id. Each owner is entitled to its share of oil or gas from the common pool, but the
Commission must ensure that each owner does not receive an undue proportion of oil and
gas produced to the detriment of other owners.
[¶ 21] The Domineks do not appear to dispute that the Weisz 11-14 XE #1H well
produces oil and gas from lands in Section 13. See, e.g., Brief of Appellants, Allen
Dominek and Arlen Dominek, ¶ 26. But the Weisz 11-14 XE #1H well is not the only well
that produces from Section 13; the Dominek 13-24 1-H well, drilled and completed prior
to the Weisz 11-14 XE #1H well2, also produces from Section 13. See id. at ¶ 10 (showing
a map that includes a single well, NDIC File No. 21499, the Dominek 13-24 1-H well, in

2

The Underlying Spacing Unit was pooled for development five years before the
Overlapping Spacing Unit. The spud and completion dates for the Dominek 13-24 1-H
well and the Weisz 11-14 XE #1H well are a matter of public record, on file with the
Commission, and not in dispute between the parties.
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Sections 13 and 24). The Dominek 13-24 1-H well was drilled within the Underlying
Spacing Unit while the Weisz 11-14 XE #1H well was drilled within the Overlapping
Spacing Unit.
[¶ 22] By producing oil and gas from Section 13, the Weisz 11-14 XE #1H well
produces oil and gas that would otherwise be produced from the Dominek 13-24 1-H well.
If that same oil and gas were produced from the Dominek 13-24 1-H well, there is no
question that the owners of tracts in Section 24 would share in that production. Thus to the
extent the Weisz 11-14 XE #1H well produces oil and gas from Section 13, it effectively
takes away production from the Dominek 13-24 1-H well that would otherwise be
allocated to tracts in Section 24. In order to protect the correlative rights of owners in
Section 24 to oil and gas in and under lands in Section 13, any oil and gas produced from
the Weisz 11-14 XE #1H well and allocated to Section 13 must be shared between the
tracts in Sections 13 and 24, just as it would if it had been produced from the
Dominek 13-24 1-H well and the Underlying Spacing Unit. Accordingly, Equinor’s
allocation of production from the Weisz 11-14 XE #1H well to tracts in Section 24 is
necessary to protect the owners’ correlative rights to production from Section 13 that, but
for the Weisz 11-14 XE #1H well, they would otherwise share.
IV.

The Commission’s interpretation of N.D.C.C. § 38-08-08 and its own orders is
entitled to deference.
[¶ 23] Equinor’s position in this case also aligns with the Commission’s position,

which is entitled to deference. Courts “generally defer to an administrative agency’s
reasonable interpretation of its governing statutes and rules.” Black Hills Trucking, Inc.,
2017 ND 284, ¶ 19. The Court has explained that it “normally defers to a reasonable
interpretation of a statute by the agency enforcing it when that interpretation does not clearly
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contradict statutory language.” Haugland v. Spaeth, 476 N.W.2d 692, 693 (N.D. 1991). And
the Court has long held that “an agency’s reasonable interpretation of a regulation is entitled
to deference, and an agency’s decision in ‘complex or technical matters’ involving agency
expertise is entitled to ‘appreciable deference.’” National Parks Conservation Ass'n v. North
Dakota Dep't of Envtl. Quality, 2020 ND 145, ¶ 12, 945 N.W.2d 318.
[¶ 24] More than ten years ago, the Commission interpreted N.D.C.C. § 38-08-08
and its pooling orders in Case No. 12717, a matter brought before it by Whiting Oil and Gas
Corp. (“Whiting”).

There, the issue involved the establishment and pooling of five

overlapping spacing units, and Whiting requested the Commission clarify how such pooling
would affect the allocation of production from wells drilled on the pooled overlapping
spacing units, particularly in consideration of N.D.C.C. § 38-08-08 which provides that “the
production allocated to each tract included in a spacing unit covered by a pooling order must,
when produced, be deemed for all purposes to have been produced from such tract by a well
drilled thereon,” and the provision in the pooling order, which provides that “[a]ll owners of
interests shall recover or receive, without unnecessary expense, their just and equitable share
of production from the spacing unit in the proportion as their interests may appear in the
spacing unit.” See R44-7; R44-8. The Commission’s reasonable interpretations in the
Whiting matter are directly relevant to the issues presented in this case.
[¶ 25] Case No. 12717 arose from the Commission’s establishment of eight
1280-acre spacing units comprised of Sections 3 and 4, Sections 5 and 6, Sections 7 and 8,
Sections 9 and 10, Sections 15 and 16, Sections 17 and 18, Sections 20 and 21, and
Sections 28 and 29, Township 153 North, Range 91 West, Mountrail County, North Dakota.
See R44:1–2; R44-1; R44-3. All interests in the eight 1280-acre spacing units were pooled.
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See R44:2; R44-2; R44-4. The following illustration3 depicts these eight 1280-acre spacing
units:

[¶ 26] After the eight 1280-acre spacing units were established and the interests
therein were pooled, Whiting determined that there were large undeveloped areas, or gaps,
in the development between the 1280-acre spacing units because each unit prohibited wells
to be drilled less than 500 feet to the boundary of the spacing unit. See R44:2; R44-5. To
develop these gaps, and thereby increase the ultimate recovery of the reservoir, Whiting

3

The illustrations used hereafter in this subsection are for illustrative purposes only and
are not intended to be to scale, nor are they intended to represent the precise location of
wells drilled on base-spacing units, surface, or bottom hole locations.
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made application to the Commission to create five overlapping spacing units which
allowed wells to be drilled on or near the section lines between the spacing units. See id.
The following illustration depicts the eight 1280-acre spacing units, as previously depicted,
and the five overlapping spacing units:
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[¶ 27] The pooling orders for each of the five overlapping spacing units contained
the same language as the pooling orders for the eight base-spacing units, i.e., “All owners
of interests shall recover or receive, without unnecessary expense, their just and equitable
share of production from each spacing unit in the proportion as their interests may appear
in the spacing unit.” See R44:2; R44-2; R44-4; R44-6. This language raised concern for
Whiting because there was no distinction between the pooling of the eight spacing units
and the five overlapping spacing units, which could create a “daisy-chain effect” of pooling
with undesired consequences. See R44:2–3; R44-7. In other words, without clarification
by the Commission of how the above-quoted language and N.D.C.C. § 38-08-08 work
together when overlapping spacing units are involved, the statutory language could require
the allocation of production from the eight spacing units to each tract in the five
overlapping spacing units, thereby in effect creating a single, enormous spacing unit, which
was never Whiting’s or the Commission’s intention. See id.
[¶ 28] For example, pooling the overlapping spacing unit comprised of the South
Half (S/2) of Sections 3 and 4 and the North Half (N/2) of Sections 9 and 10, and pooling
the overlapping spacing unit comprised of the South Half (S/2) of Sections 9 and 10 and
the North Half (N/2) of Sections 15 and 16, could result in all owners in Sections 3, 4, 9,
10, 15 and 16 sharing in the section line wells drilled between Sections 3 and 4 and
Sections 9 and 10 and between Sections 9 and 10 and Sections 15 and 16. The following
illustration depicts the effect of not including limiting language in a pooling order for an
overlapping spacing unit:
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If this were the case, the Commission’s pooling orders would result in a daisy-chain effect
requiring production and revenue derived from a section line well to be shared with the
owner of an interest miles away from the section line well.
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[¶ 29] This daisy-chain effect was not what the Commission had intended when it
established and pooled the five overlapping spacing units.

To correct potential

misinterpretation of the initial pooling orders, Whiting requested clarification by
application to the Commission on May 24, 2010. See R44:2–3; R44-7. A hearing was
held on Whiting’s application on June 23, 2010. See R44:3; R44-8. Thereafter, on
August 20, 2010, the NDIC entered Order No. 14978 in Case No. 12717, which specifically
recognizes that the five overlapping spacing units “do[] not have the effect of further
allocating production allocated to separately owned tracts within those five spacing units
by other pooling orders or any pooling agreements that may exist.” See R44-10 (emphasis
added).

The following illustration depicts the effect of this language for the five

overlapping spacing units in the Whiting matter:
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[¶ 30] This same language is included in all overlapping pooling orders, including
the pooling order for the Overlapping Spacing Unit here. See R26-8:3. The Domineks
misinterpret this language, suggesting that it prohibits production from the Weisz Well
from being allocated to Section 24. See Brief of Appellants, Allen Dominek and Arlen
Dominek, ¶ 46. Based on the testimony offered in Case No. 12717, however, the language
contained in Order No. 14978 only refers to situations where a spacing unit overlaps an
existing spacing unit, and prohibits the re-allocation of production from the existing,
underlying spacing unit to the newly established, overlapping spacing unit. See R44:3;
R44-8. In the context of this case, that means production from the Weisz 11-14 XE #1H
well is allocated first to Section 13, pursuant to Order No. 27791, and then to Section 24,
pursuant to Order No. 18082; on the other hand, production from the Dominek 13-24 1-H
well is allocated to Section 13, pursuant to 18082, but is not then allocated to Sections 11,
12, and 14, pursuant to the qualifying language in Order No. 27791.
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[¶ 31] The foregoing point was discussed in greater detail at the June 23, 2010
hearing on Whiting’s application. Counsel for Whiting summarized the reason for the
request as follows:
John Morrison:

Actually, what we're trying to correct is to make
sure that now some owner in the south half of 7
doesn't have a claim to production from the TTT
Ranch 11-6H because now you have this
overlapping pooling order that pools 6 and 7
with 7 and 8. We want to make sure that
overlapping pooling order only pools
production from that cross unit well but doesn't
have any effect of taking production from the
wells to the north and allocate that 7 or 8, or vice
versa.

See R44-8:16. The question of how the pooling orders for the five overlapping spacing
units impact the interests in the base-spacing units that were partially within and partially
out of the overlapping 1280-acre spacing units, was addressed with the following questions
and answers:
Mark Bohrer:

So, John, to make sure – I think I understand
this. If the Rhode well is spaced on the south
half of 5 and 6 and the north half of 7 and 8 and
a mineral interest owner calls us and asks us
who shares in that production, we're obviously
going to tell them what the spacing unit is and
that's who shares in that well. But by virtue of
the poolings, that’s not who’s getting paid.

John Morrison:

That’s correct.

Bruce Hicks:

Everybody in the 2,560 is getting paid.

See R44-8:18. Applied to the present case, the pooling of the Overlapping Spacing Unit
has the effect of requiring Section 13 to share revenues with Section 24 because the
Sections 13 and 24 Spacing Unit are a pooled base-spacing unit partially within and
partially outside of the Overlapping Spacing Unit.
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[¶ 32] After the conclusion of Case No. 12717, Mr. Lynn Helms, Director of the
Department of Mineral Resources, provided an explanation of the Commission’s decision
in response to a letter from North Dakota State Senator Dale Patten, Managing General
Partner on behalf of Patten Family Holdings, LLC (the “Patten Family”), who was seeking
assistance as to the configuration of the same eight Whiting operated spacing
units discussed above which included mineral interests owned by the Patten Family.
See R44:3–4; R44-11; R44-12. Mr. Helms provided an extensive amount of information
setting forth development in the area of the Patten Family’s minerals, and in a portion of
his response, summarized the purpose of Order No. 14978 as follows:
Order No. 14978 . . . clarified Order No. 14383 in that it is limited to pooling
the five spacing units covered thereby for the development and operation of
such spacing units by the single well authorized for each such spacing unit
. . . and does not have the effect of further allocating production allocated
to separately owned tracts within those five spacing units by other pooling
orders or any pooling agreements that may exist. (By analyzing the findings
of Order No. 14978, what this means is the pooling of the overlapping
laydown 1280-acre spacing unit in effect creates a 2560-acre area consisting
of the underlying base 1280-acre spacing units that are overlapped that will
share in the overlapping spacing unit development, i.e., pooling of the S/2
of Sections 3 and 4 and the N/2 of Sections 9 and 10 . . . in effect "pools"
all of Sections 3, 4, 9, and 10 . . . since the underlying base 1280-acre
spacing units were pooled, which means a horizontal well drilled and
completed in the overlapping laydown 1280-acre spacing unit is shared with
all four of the sections in the two underlying base 1280-acre spacing units.
What this also means is the pooling of the overlapping laydown 1280-acre
spacing unit does not result in the sharing of horizontal wells drilled and
completed in one of the base laydown 1280-acre spacing units with the
other base laydown 1280-acre spacing unit, i.e., a horizontal well drilled
and completed in the spacing unit described as Sections 3 and 4 . . . is not
shared with the owners in the spacing unit described as Sections 9
and 10 . . . and vice versa)
See id. at Ex. L, p. 19 (of document) (emphasis and color in original). When the language
in the Overlapping Spacing Unit’s pooling order is properly interpreted based on the
Commission’s position in Case No. 14978, the daisy-chain effect is eliminated. Further,
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the Commission did not disagree with Whiting’s interpretation of how revenue and
expenses should be allocated when an initial overlapping spacing unit encompasses land
both within and outside the overlapping spacing unit. If the Commission had disagreed
with Whiting’s interpretation, it would have addressed that issue in Order No. 14978 and
in the letter to Senator Patten from Mr. Helms. More importantly, the entire issue of
eliminating the daisy-chain effect was premised on the fact that the pooling language
contained in the base-spacing units’ pooling orders resulted in a required allocation to the
entire base-spacing unit, even if a portion of the base-spacing unit was outside the
boundaries of the overlapping spacing unit.
[¶ 33] Since deciding Case No. 12717, the Commission has taken the same
position with respect to spacing units that overlap areas that have been unitized by
Commission order.4 In Case No. 28037, XTO Energy Inc. (“XTO”) made an application
to create and establish an overlapping 2,560-acre spacing unit, an overlapping 3,200-acre
spacing unit, and an overlapping 3,840-acre spacing unit, all for the purpose of drilling
section line wells. See Add. 1–2. Each of these proposed spacing units overlapped with
either a unitized area (the Hofflund-Bakken Unit or the Grinnell-Bakken Unit) or with one
or more 1,280-acre spacing units.

See Add. 1–3.

An illustration of the proposed

overlapping spacing units and existing underlying spacing units and unitized areas, taken
from an exhibit filed in Case No. 28037, is set forth below:

4

A unitized area is established pursuant to N.D.C.C. §§ 38-08-09.1 through 38-08-09.16,
as opposed to a spacing unit which is established pursuant to N.D.C.C. § 38-08-07.
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Add. 38. In its Order No. 30490, the Commission noted that certain of the overlapping
spacing units were comprised of unitized acreage and acreage outside the unitized area.
See Add. 4. The Commission directed as to each overlapping spacing unit that production
from wells permitted for the overlapping spacing units must be allocated between the
unitized area and any areas outside of the unitized area on the basis of each area’s
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proportionate acreage within the overlapping spacing unit. 5

In other words, the

Commission approved allocation of a portion of production from section line wells to the
entirety of the Hofflund-Bakken Unit (consisting of 8,960 acres) or the Grinnell-Bakken
Unit (consisting of 17,242.40 acres), even though the overlapping spacing units at issue
included only a small fraction of the acreage covered by those unitized areas. The rationale
for this decision is identical to the rationale for allocating a portion of the oil due the owners
in Section 13 to Section 24; when a section line well takes production from a unitized area,
all owners in the unit must be allocated a share of that production or correlative rights will
not be protected. See supra Part III.
[¶ 34] Based on the foregoing Commission authority, the pooling order for the
Underlying Spacing Unit, Sections 13 and 24, requires allocation of revenue to Section 24.
The following illustration depicts the base-spacing units and wells for the lands at issue
here:

5

See, e.g., Add. 4 (“The production from any horizontal well drilled in the lease line
2560-acre spacing unit . . . shall be allocated to the Hofflund-Bakken Unit owners and
the respective owners outside the Hofflund-Bakken Unit on an acreage basis in the
spacing unit.”); id. (“The production from any horizontal well drilled in the standup
lease-line 3200-acre spacing unit . . . shall be allocated to the Hofflund Bakken Unit
owners and the respective owners outside the Hofflund-Bakken Unit on an acreage basis
in the spacing unit.”); id. (“The production from any horizontal well drilled in the standup
lease-line 3840-acre spacing unit . . . shall be allocated to the Grinelle-Bakken Unit
owners and the Hofflund-Bakken Unit owners on an acreage basis in the spacing unit.”).
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The “limiting reallocation” language contained in the order issued in Case No. 12717 and
in the pooling order for the Overlapping Spacing Unit here prohibits reallocation if another
overlapping 2560-acre spacing unit (e.g., Sections 1, 2,6 11 and 12) is established. See
R44-6; R44-10.
[¶ 35] For N.D.C.C. § 38-08-08(1) to have its full effect and meaning, it must be
applied to each and every situation in which the interests in a spacing unit have been
pooled. As explained above, production from the Weisz 11-14 XE #1H well allocated to
Section 13 must also be “deemed for all purposes to have been produced from”
Section 24 because the Underlying Spacing Unit is a pooled base-spacing unit.

See

N.D.C.C.§ 38-08-08(1) (containing no limiting reallocation language); see also R26-4.
The owners of interests in Section 13 and Section 24 must receive “their just and equitable

6

Section 1 is located directly north of Section 12, and Section 2 is located directly north
of Section 11, Township 154 North, Range 102 West.

27

share of production.” The following illustration depicts the base-spacing units and the
Overlapping Spacing Unit:

[¶ 36] The Domineks appear to request that the Court view the pooling order for
the Overlapping Spacing Unit as a standalone order, without regard to previous pooling
orders, potential subsequent pooling orders, or the Commission’s interpretation of the same
under N.D.C.C. § 38-08-08. This is improper. The position taken by Equinor and by the
Commission, on the other hand, arises from the logical and ordered application of the
Commission’s orders and N.D.C.C. § 38-08-08 together. For this reason, the Court should
reject the Domineks’ answers to the certified questions presented in this case.
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V.

The District Court’s certified questions should be answered in accordance
with the foregoing.
[¶ 37] The foregoing analysis should be used to answer the five questions certified

by the District Court. Unfortunately, the District Court’s questions confuse the relationship
between and effect of the Commission’s pooling orders and N.D.C.C. § 38-08-08. See R67
(setting forth Equinor’s proposal for certified questions). With that in mind, Equinor
respectfully submits the certified questions should be answered as follows:
Question 1: Does the relevant portion of Section 38-08-08(1) of the North
Dakota Century Code require the allocation of production from Section 13 of
the Overlapping Spacing Unit to Section 24 of the Underlying Spacing Unit?
“Operations incident to the drilling of a well upon any portion of a spacing
unit covered by a pooling order must be deemed, for all purposes, the conduct
of such operations upon each separately owned tract in the drilling unit by the
several owners thereof. That portion of the production allocated to each tract
included in a spacing unit covered by a pooling order must, when produced,
be deemed for all purposes to have been produced from such tract by a well
drilled thereon.”
[¶ 38] The District Court’s first question asks whether N.D.C.C. § 38-08-08
requires allocation of production. This question seems to confuse the issue. The language
quoted expressly contemplates that production is already “allocated,” and instead directs
how that allocated production is to be treated under the law. As explained in Parts II.A–C,
infra, production from a well is allocated by pooling orders read in conjunction with
N.D.C.C. § 38-08-08, not by N.D.C.C. § 38-08-08 alone.

The significance of

N.D.C.C. § 38-08-08 to the issues in this case is that it directs Equinor to regard production
from the Weisz 11-14 XE #1H well allocated to Section 13 as if it were produced from
wells in Section 13 “for all purposes.” Thus, the answer to this question is “Yes,” insofar
as application of the above-quoted language is a necessary step in determining that
production from the Weisz 11-14 XE #1H well must be allocated to Section 13 and in turn
to Section 24. This is explained above, and in response to the second question, below.
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Question 2: Does the following language from Industrial Commission pooling
orders Nos. 27791 and 18082 require the allocation of production from
Section 13 of the Overlapping Spacing Unit to Section 24 of the Underlying
Spacing Unit? “All owners of interests shall recover or receive, without
unnecessary expense, their just and equitable share of production from the
spacing unit in the proportion as their interest may appear in the spacing
unit.”
[¶ 39] The quoted language from Order No. 27791 requires that production from
the Weisz 11-14 XE #1H well be allocated to tracts in Section 13. N.D.C.C. § 38-08-08(1)
in turn requires that production to be deemed “for all purposes” to be production from wells
located on tracts in Section 13. And finally, the quoted language from Order No. 18082
requires that production from anywhere in Section 13 (which is within the Underlying
Spacing Unit) be allocated to tracts in Sections 13 and 24; this includes production
from wells constructively located in Section 13 by operation of law (e.g., the
Weisz 11-14 XE #1H well). Thus, the answer to this question is “Yes.”
Question 3: Does the following language from Industrial Commission pooling
orders Nos. 27791 and 18082 prohibit or prevent the allocation of production
from Section 13 of the Overlapping Spacing Unit to Section 24 of the
Underlying Spacing Unit? “All owners of interests shall recover or receive,
without unnecessary expense, their just and equitable share of production
from the spacing unit in the proportion as their interest may appear in the
spacing unit.”
[¶ 40] As explained in response to the District Court’s second question, the quoted
language requires, rather than prohibits, allocation of production from Section 13 to
Section 24. The question as written introduces some confusion insofar as it implicitly
suggests that Section 13 “of the Overlapping Spacing Unit” is different from Section 13
“of the Underlying Spacing Unit.” There are not two different ‘Section 13s,’ there is only
Section 13, a single expanse of land that is included within two different, but overlapping
spacing units. Thus, production from Section 13 “of the Overlapping Spacing Unit” is
production from Section 13 “of the Underlying Spacing Unit,” and no ‘allocation’ occurs
between the two.
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[¶ 41] The quoted language in Order No. 27791 allocates production from the
Weisz 11-14 XE #1H well to tracts in Section 13, among others. Order No. 27791 says
nothing about Section 24, and thus does not prohibit allocation of production from
Section 13 to Section 24. Such a prohibition should not be read into Order No. 27791, as
the Domineks do, because it would set Order No. 27791 at odds Order No. 18082. Order
No. 18082, when read in conjunction with N.D.C.C. § 38-08-08, requires production from
Section 13 (including production originally from the Weisz 11-14 XE #1H well) be
allocated proportionately between Sections 13 and 24. Thus, the answer to the District
Court’s third question is “No.”
Question 4: Does the following language from Industrial Commission pooling
order No. 27791 require the allocation of production from Section 13 of the
Overlapping Spacing Unit to Section 24 of the Underlying Spacing Unit or
other spacing units which overlap? “This order is limited to pooling the
spacing unit described above for the development and operation of such
spacing unit by the horizontal well(s) authorized for such spacing unit by order
of the Commission. This order does not modify, amend or alter previous
pooling orders for other spacing units or require the reallocation of production
allocated to separately owned tracts within any spacing unit by any existing
pooling orders or any pooling agreements.”
[¶ 42] As explained in Part IV supra, the language quoted in the District Court’s
fourth question is intended to prohibit allocation of production from an existing well in an
existing base-spacing unit (in this case, the Dominek 13-24 1-H well in the Underlying
Spacing Unit) up to a newly established overlapping spacing unit (in this case, the
Overlapping Spacing Unit). This language has no bearing on the allocation of production
from Section 13 to Section 24, which is required by language in Order No. 18082. Thus,
the answer to this question is “No.”
Question 5: Does the following language from Industrial Commission pooling
order No. 27791 prohibit or prevent the allocation of production from
Section 13 of the Overlapping Spacing Unit to Section 24 of the Underlying
Spacing Unit or other spacing units which overlap? “This order is limited to
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pooling the spacing unit described above for the development and operation
of such spacing unit by the horizontal well(s) authorized for such spacing unit
by order of the Commission. This order does not modify, amend or alter
previous pooling orders for other spacing units or require the reallocation of
production allocated to separately owned tracts within any spacing unit by any
existing pooling orders or any pooling agreements.”
[¶ 43] As explained above in response to the District Court’s fourth question, the
quoted language has no bearing on the allocation of production from Section 13 to
Section 24, which is required by language in Order No. 18082. Thus, the answer to this
question is “No.”
CONCLUSION
[¶ 44] For the reasons set forth herein, Equinor respectfully requests that the Court
confirm that it has been properly allocating production from the Weisz 11-14 XE #1H well.
The District Court’s certified questions should be answered Yes, Yes, No, No, and No,
respectively.
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