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STATEMENT OF THE ISSUES
[¶1]

Does the relevant portion of Section 38-08-08(1) of the North Dakota Century Code

require the allocation of production from Section 13 of the Overlapping Spacing Unit to
Section 24 of the Underlying Spacing Unit?
[¶2]

Does the following language from Industrial Commission pooling orders Nos.

27791 and 18082 require the allocation of production from Section 13 of the Overlapping
Spacing Unit to Section 24 of the Underlying Spacing Unit? “All owners of interests shall
recover or receive, without unnecessary expense, their just and equitable share of
production from the spacing unit in the proportion as their interest may appear in the
spacing unit.”
[¶3]

Does the following language from Industrial Commission pooling orders Nos.

27791 and 18082 prohibit or prevent the allocation of production from Section 13 of the
Overlapping Spacing Unit to Section 24 of the Underlying Spacing Unit? “All owners of
interests shall recover or receive, without unnecessary expense, their just and equitable
share of production from the spacing unit in the proportion as their interest may appear in
the spacing unit.”
[¶4]

Does the following language from Industrial Commission pooling order No. 27791

require the allocation of production from Section 13 of the Overlapping Spacing Unit to
Section 24 of the Underlying Spacing Unit or other spacing units which overlap? “This
order is limited to pooling the spacing unit described above for the development and
operation of such spacing unit by the horizontal well(s) authorized for such spacing unit by
order of the Commission. This order does not modify, amend or alter previous pooling
orders for other spacing units or require the reallocation of production allocated to
4

separately owned tracts within any spacing unit by any existing pooling orders or any
pooling agreements.”
[¶5]

Does the following language from Industrial Commission pooling order No. 27791

prohibit or prevent the allocation of production from Section 13 of the Overlapping Spacing
Unit to Section 24 of the Underlying Spacing Unit or other spacing units which overlap?
“This order is limited to pooling the spacing unit described above for the development and
operation of such spacing unit by the horizontal well(s) authorized for such spacing unit by
order of the Commission. This order does not modify, amend or alter previous pooling
orders for other spacing units or require the reallocation of production allocated to
separately owned tracts within any spacing unit by any existing pooling orders or any
pooling agreements.”
STATEMENT OF THE CASE
[¶6]

This case involves a dispute over allocation of minerals royalties. The original

action is venued in the United States District Court for the District of North Dakota.
Pursuant to Rule 47 of the North Dakota Rules of Appellate Procedure, the District Court
has certified questions of law to the North Dakota Supreme Court.
STATEMENT OF FACTS
[¶7]

The following Statement of Facts is taken verbatim from “Statement of Facts” set

forth in the federal district court’s Certification Order (R70:3-5) 1, with the exception that
citations to the record were added where the federal district court did not provide them in

1

Appellant has cited the relevant documents indicated on the U.S. District Court District
of North Dakota’s Docket Sheet in the format required pursuant to N.D.R.App. 30.
Appellant has not cited to paragraph numbers, in certain instances, as the U.S. District
Court does not require paragraph numbers in their filings and paragraph numbers were not
always included in the filings.
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the Certification Order and one image is added to illustrate Judge Hovland’s description of
the well bore in relation to the property boundaries of the units.
[¶8]

This case arises out of a complex dispute over the proper allocation of royalties

from overlapping spacing units created by a series of orders issued by the North Dakota
Industrial Commission (“Industrial Commission”).

The Industrial Commission has

established several spacing units in Williams County, North Dakota, relevant to this action,
which include the following:
1. A 1280-acre spacing unit comprised of Sections 11 and 14, Township 154
North, Range 102 West, Painted Woods-Bakken Pool established on February
16, 2010, by Order No. 14059 (R26-1) and pooled by Order No. 15403 (R262) on October 7, 2010.
2. A 1280-acre spacing unit comprised of Sections 13 and 24, Township 154
North, Range 102 West, Todd-Bakken Pool, established on June 8, 2011, by
Order No. 16105 (R26-3) and pooled by Order No. 18082 (R26-4) on
November 18, 2011.
3. A 640-acre spacing unit comprised of 12, Township 154 North, Range 102
West, Todd-Bakken Pool, established on July 9, 2014, by Order No. 21978
(R26-5) and pooled by Order No. 26796 (R26-6) on October 2, 2015.
4. A 2560-acre spacing unit comprised of Sections 11, 12, 13, and 14, Township
154 North, Range 102 West, Painted Woods-Bakken Pool, established on
November 8, 2016, by Order No. 27636 (R26-7) and pooled by Order No.
27791 (R26-8) on November 16, 2016.
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[¶9]

All of the oil and gas interests in each of the aforementioned spacing units have

been pooled. Each pooling order provides that “[a]ll owners of interests shall recover or
receive, without unnecessary expense, their just and equitable share of production from the
spacing unit in the proportion as their interests may appear in the spacing unit.” The base
spacing units that existed when the overlapping 2560-acre unit was created are illustrated
below:

[¶10]

Equinor Energy LP (“Equinor”) and/or Grayson Mill Williston, LLC (“Grayson”)

are the operators of the Weisz 11-14 XE #1H well (“Weisz Well”). The spacing unit for
the Weisz well contains 2560 acres and is comprised of Sections 11, 12, 13, and 14,
Township 154 North Range 102 West, Williams County, North Dakota (“Overlapping
Spacing Unit”).

The Overlapping Spacing Unit was established by the Industrial

Commission for the purpose of drilling a single, lease-line horizontal well. See (R26-8).
The Weisz Well is the only well authorized for the Overlapping Spacing Unit. The surface
location of the Weisz Well is located just outside the Overlapping Spacing Unit in the
southeast southwest quarter of Section 2, Township 154 North, Range 102 West, in

7

Williams County, North Dakota. The terminus of the well is located 99 feet from the south
section line and four feet from the east section line of Section 14.

R34:1:¶5, R34-3.
[¶11]

The Domineks, by virtue of their ownership of mineral interests in Section 13 of

the Overlapping Spacing Unit, have an interest in the production from the Weisz Well. The
Domineks contend that production from the Weisz Well should be allocated equally
between Sections 11, 12, 13, and 14. This would result in a 25% share to each of Sections
11, 12, 13, and 14.
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[¶12]

Equinor agrees that Sections 11, 12, and 14 are each due the 25% of production.

However, Equinor contends the 25% of production due to Section 13 must be shared with
Section 24 due to the Underlying Spacing Unit made up of Sections 13 and 24. Equinor
has been splitting the production between Sections 13 and 24 so that each receives 12.5%.
Thus, the Domineks contend they are only receiving one-half (1/2) of the royalties to which
they are entitled.
[¶13]

The primary issue to be determined is whether Section 38-08-08(1) of the North

Dakota Century Code and Industrial Commission pooling orders 27791 and 18082 require,
as Equinor contends, or prohibit as Domineks contend, the allocation of production from
Section 13 of the Overlapping Spacing Unit to Section 24 of the Underlying Spacing Unit.
While it is undisputed the Industrial Commission has the authority to force pool a spacing
unit as was done in this case, the parties disagree as to whether the pooling orders in
question, and Section 38-08-08(1), require the reallocation of royalties outside the unit and
whether the Industrial Commission has the authority to make such an order.
ORAL ARGUMENTS REQUESTED
[¶14]

Oral arguments are requested due to the unique and complex nature of the case and

the significance of the questions certified by the United States District Court for the District
of North Dakota on matters of first impression under North Dakota caselaw.
ARGUMENT
I. Background
A. Background of the North Dakota Industrial Commission and its Department
of Mineral Resources.
[¶15]

The North Dakota Legislature, in 1919, created the Industrial Commission of North

Dakota (“NDIC”) to manage, on behalf of the State, certain utilities and enterprises,
9

including oil and gas resources. https://www.nd.gov/ndic The members of the NDIC are
the Governor, the Attorney General, and the Agriculture Commissioner of the State. Id.
[¶16]

NDIC exercises its jurisdiction over the State’s oil and gas resources through the

Department of Mineral Resources Geological Survey and Oil and Gas Division (“DMR”).
https://tinyurl.com/2p8jyf24. The NDIC appoints the Director of the DMR, who serves as
the director of the Oil and Gas Division. Id.
[¶17]

The Oil and Gas Division of DMR regulates the production of oil and gas by

conducting hearings to consider permit 2 applications and by issuing orders following its
hearings. NDAC § 43-02-03-77. In its Certification Order to this Court, the federal district
court identified two such NDIC orders: NDIC Order No. 18082 (R26-4) (identified in the
Certification Order at Certified Questions 2-5 (R70:2:¶¶2-5)); NDIC Order No. 27791
(R26-8) (identified in the Certification Order in Certified Questions 2-5 (R70:2:¶¶2-5)).
B. Background of Spacing Units, Pooling, and Overlapping Spacing Units in
North Dakota.
[¶18]

The North Dakota Century Code provides NDIC (acting through DMR’s Oil and

Gas Division) with the authority to establish spacing units and to pool separately-owned
mineral interests within such spacing units. NDCC §§ 38-08-07, 38-08-08; See (R25:6).
Regarding the establishment of spacing units, N.D.C.C. § 38-08-07 provides, “[w]hen
necessary to prevent waste, to avoid the drilling of unnecessary wells, or to protect
correlative rights, the commission shall establish spacing units for a pool.” Regarding the
pooling of interests within spacing units, N.D.C.C. § 38-08-08 provides:

2

“A permit to drill is a license to construct a well in a place and a manner that will prevent
waste, protect correlative rights and minimize impacts to the environment and
infrastructure.” https://tinyurl.com/ycku29b5.
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When two or more separately owned tracts are embraced within a spacing
unit, or when there are separately owned interests in all or a part of the
spacing unit, then the owners and royalty owners thereof may pool their
interests for the development and operation of the spacing unit. In the
absence of voluntary pooling, the commission upon the application of any
interested person shall enter an order pooling all interests in the spacing unit
for the development and operations thereof. Each such pooling order must
be made after notice and hearing, and must be upon terms and conditions
that are just and reasonable, and that afford to the owner of each tract or
interest in the spacing unit the opportunity to recover or receive, without
unnecessary expense, that owner’s just and equitable share. Operations
incident to the drilling of a well upon any portion of a spacing unit covered
by a pooling order must be deemed, for all purposes, the conduct of such
operations upon each separately owned tract in the drilling unit by the
several owners thereof. That portion of the production allocated to each
tract included in a spacing unit covered by a pooling order must, when
produced, be deemed for all purposes to have been produced from such tract
by a well drilled thereon.
N.D.C.C. § 38-08-08(1).
This Court, in Krenz v. XTO Energy, Inc., 2017 ND 19 ¶ 43, 890 N.W.2d 222,
explained:
The Industrial Commission also may compulsorily pool all interests in a
spacing unit and “[o]perations incident to the drilling of a well upon any
portion of a spacing unit covered by a pooling order must be deemed, for
all purposes, the conduct of such operations upon each separately owned
tract in the drilling unit.” N.D.C.C. § 38–08–08(1). Pooling and unitization
orders may encompass acreage from parts of several different leases, and
the main effect of pooling and unitization is to preserve an entire lease even
if only a small portion of the lease is included in a pooled spacing unit.
Id. N.D.C.C. § 38-08-08 ensures the effect of pooling “is to preserve the entire lease even
if a small portion of the lease is included in a pooled spacing unit” by declaring that “[t]hat
portion of the production allocated to each tract included in a spacing unit covered by a
pooling order must, when produced, be deemed for all purposes to have been produced
from such tract by a well drilled thereon.” N.D.C.C. § 38-08-08 (emphasis added). The
Eighth Circuit Court of Appeals, interpreting the North Dakota statute, further explained
11

that “[p]ooling involves the division of profits between owners of land within a single
spacing unit, see N.D.C.C. § 38-08-08(1). . . . ” Northern Oil & Gas, Inc. v. Moen, 808
F.3d 373, 379 (8th Cir. 2015) (emphasis added).
[¶19]

The DMR website provides a detailed explanation of spacing units, pooling, and

overlapping spacing units in North Dakota, which may serve to inform this Court’s
response to the federal district court’s certified questions. The DMR states:
What is a spacing unit and how is it established?
A spacing unit is an area of land assigned to a well or group of wells through
the spacing process that establishes the area and vertical limits from which
the well(s) can produce based on geological, engineering, and economic
data.” The commission establishes spacing units for a pool by commission
order after notice and hearing. All spacing units have a setback distance
that keeps wells far enough from the spacing unit boundary to protect
correlative rights (the rights of each owner for a reasonable share of the
common source of supply). The order which must specify the size and
shape of each unit and the location of the approved well(s) within it in
accordance with a reasonably uniform spacing plan. (See N.D.C.C. 38-0807 Commission Shall Set Spacing Units).
What is pooling?
Due to the size of spacing units for horizontal drilling and the subdividing
of mineral ownership that has taken place since the land was homesteaded,
it is common for a spacing unit to include several different tracts and
mineral interests. Once a spacing unit is created, pooling is a process that
joins together all tracts and mineral interest within the spacing unit to allow
for the sharing of costs and benefits of development. Every owner within a
pooled spacing unit receives their ‘just and equitable’ share of every barrel
of oil and every cubic foot of natural gas sold from every well within the
spacing unit. Pooling allows for the equitable division of the royalties
among the mineral owners based on their correlative rights. (See N.D.C.C.
38-08-08 Integration of fractional tracts.)
What are overlapping spacing units?
Overlapping spacing units are created by the commission to prevent waste
and to protect the correlative rights of interest owners. In most cases, the
establishment of an overlapping spacing unit is due to the setback
requirements of two adjacent spacing units resulting in unproduced acreage
12

along the section line where the spacing units are adjacent to one another.
In order to allow the drilling and completion of wells to recover the oil and
gas within the 1,000 ft. corridor created by spacing unit setbacks, an
overlapping spacing unit (typically 2560-acre size) may be approved. Wells
drilled in the 1280-acre spacing units still share among only those interest
owners in that 1280-acre spacing unit. Approximately one-half of the
production from wells permitted and drilled within the 1,000 foot setback
corridor (and assigned to the 2560-acre spacing unit) will come from each
of the adjacent spacing unit setbacks. Because those spacing units are
pooled, the production is owned and shared by all owners within the spacing
units. Therefore, all owners within both adjacent spacing units are affected
and share in the production of the section line wells through an overlapping
spacing unit.
https://tinyurl.com/ycku29b5 (emphasis added). NDIC, in the DMR instructional video
about overlapping spacing units, further explains:
Each spacing unit requires a well “setback” (typically 500 feet from the
section line) to protect the correlative rights of mineral owners in the
neighboring spacing unit from drainage. This creates a 1000-foot corridor
of unproduced or “orphaned” oil between spacing units. To produce the oil
stranded in the setback corridor between spacing units (along the section
lines) a new spacing unit will be established. In most cases this is a 2560acre spacing unit which overlaps both existing 1280-acre spacing units.
One or two wells are typically allowed to produce along the section line in
the new 2560-acre overlapping spacing unit. Wells permitted in a 2560acre overlapping spacing unit are normally required to be drilled within 250
feet of the section line. Approximately one-half of the production from
these wells comes from the 500 feet setback from each of the adjacent
1280-acre spacing units. Because the adjacent 1280-acre spacing units are
pooled every owner is affected by the section line wells. Therefore the
overlapping spacing unit is designed to include and “pool” all the ownership
interests in the two adjacent 1280-acre areas. The spacing unit will remain
unchanged for the existing wells permitted and drilled on each 1280-acre
spacing unit.
https://tinyurl.com/ycku29b5 (embedded instructional video) (emphasis added). In
summary, NDIC (through DMR) creates a spacing unit (usually two sections of land
consisting of 1280 acres) assigned to a well or group of wells. NDIC relies on geological
data that establishes the geographical limits within which the wells can produce and creates
setbacks to limit from where they will drain oil. Setback requirements for two adjacent
13

1280-acre spacing units can result in unproduced acreage along the section line shared by
the adjacent units. For a well to be drilled and completed in the corridor of unproduced
acreage along the section lines, a 2560-acre overlapping spacing unit is approved and the
interests in that 2560-acre unit are then pooled, such that it is simply unnecessary to
consider the underlying pooling orders. Pursuant to the pooling of the 2560, the owners
within the four sections adjacent to the 2560 unit share in the production from the well
completed within the 2560-acre overlapping spacing unit because they are the owners
affected by drainage and production created by the section line well.
[¶20]

It is significant that the sole reason NDIC creates an overlapping 2560-acre unit is

to protect the mineral owners in the sections adjacent to the section line well from drainage.
This purpose and intent supplies the primary reason why, in the case at bar, Section 24
should not have royalties allocated to it: Section 24 is not being drained. Equinor seeks to
create confusion in this matter because the 2560-acre unit at issue overlapped two offset
1280-acre units and a lone 640-acre unit. But this does not change the obvious drainage
which justifies the equal allocation of the production from the well drilled in the
overlapping 2560-acre unit to the four sections the well intersects and drains.
C. NDIC creates spacing units based on drainage and geological considerations.
[¶21]

An informed understanding of NDIC’s basis for creating spacing units -- and its

reliance on geological data to do so -- will be helpful in answering the federal court’s
certified questions. NDIC’s authority to set spacing units is grounded in the legislative
imperative to prevent waste of the minerals being produced, avoid the drilling of
unnecessary wells, and protect the correlative rights of the affected mineral interest owners.
“When necessary to prevent waste, to avoid the drilling of unnecessary wells, or to protect
14

correlative rights, the commission shall establish spacing units. . . .” N.D.C.C. § 38-0808(1).
[¶22]

To ensure the protection of correlative rights, the interests of mineral owners in

each spacing unit are pooled either voluntarily or by order of NDIC. When pooling occurs
via an NDIC order, NDIC must afford each mineral interest owner in the spacing unit the
opportunity to receive that owner’s just and equitable share. To that end:
Operations incident to the drilling of a well upon any portion of a spacing
unit covered by a pooling order must be deemed, for all purposes, the
conduct of such operations upon each separately owned tract in the drilling
unit by the several owners thereof. That portion of the production allocated
to each tract included in a spacing unit covered by a pooling order must,
when produced, be deemed for all purposes to have been produced from
such tract by a well drilled thereon.
Id. NDIC’s jurisdiction to allocate production in each of its spacing units is informed by
the general legislative directive to prevent waste and protect correlative rights. It cannot
and does not issue rulings related to specific acreage that might be attributed to separatelyowned tracts in the unit or specific interests attributed to any such tracts. NDIC simply
creates a spacing unit by establishing the geographical limits from which the well(s) in the
spacing unit can produce. Then, absent voluntary pooling, NDIC force-pools the interests
in its spacing unit to allow for the equitable allocation of royalties of mineral owners within
the unit. Similarly, setbacks are created to protect the mineral owners in the unit from
drainage from adjacent units, which is the underlying reason for section line wells and
overlapping 2560-acre units.
[¶23]

NDIC establishes the geographical limits from which the wells in each spacing unit

it creates produce, based on geological data related to each spacing unit and the requirement
that it protect the correlative rights of the mineral owners in adjacent units. The specific
15

ways in which NDIC uses geological data to create spacing units has changed over time.
In the days of conventional oil production (which did not involve directional drilling or
hydraulic fracturing), NDIC identified a target oil deposit and created a spacing unit within
which a Bakken developer’s vertical well(s) would drain the deposit. NDIC relied on
geological data to identify the target oil deposit and, in turn, the geographical parameters
of the spacing unit.
[¶24]

Now, with the production of shale oil, the entire oil deposit extends throughout the

shale formation layer. As such, NDIC no longer needs to determine the unique and specific
boundaries of a reservoir and create a spacing unit based on drainage of vertical well
required to produce that reservoir. Rather than drill a vertical well into a deposit, Bakken
developers today drill a directional well that begins as a vertical bore and then takes 90degree turn horizontally to remain within the shale layer for some distance, usually 1280
linear feet. Accordingly, DMR assigns a 1280-acre spacing unit to the 1280-linear-foot
directional well(s), based on the geological conditions of the shale layer and geological
data that shows how directional wells within the shale layer will drain the spacing unit.
[¶25]

Thus, during the days of conventional drilling DMR used geological data to identify

the oil deposit that would be drained by the vertical well(s) proposed by the developer and
then created a spacing unit to fit the oil deposit. Today, with shale drilling, DMR creates
1280-acre spacing units by default and uses geological data to confirm uniformity within
the shale layer that contains the 1280-acre spacing units. It then uses geological data and
to identify the drainage area of directional wells placed within each 1280-acre spacing unit.
[¶26]

The same principles apply when the 1280-linear-foot directional well is placed

along a section line that bisects two existing 1280-acre spacing units, as occurred in the
16

case at bar. To best protect the correlative rights of the interest owners, DMR creates a
2560-acre spacing unit exclusively for the section line well, comprised of the four sections
adjacent to the well that bisects them. Its decision to do so is based on the geological
conditions of the shale layer and geological data showing the drainage will occur equally
from both sides of the well that bisects the four sections and is allocated proportionately to
those four sections by the pooling order for the 2560-acre spacing unit.
[¶27]

NDCC § 38-08-08(1) does not require the reallocation of production from one

spacing unit into another spacing unit. Section 38-08-08(1) of the North Dakota Century
Code provides as follows:
When two or more separately owned tracts are embraced within a spacing
unit, or when there are separately owned interests in all or a part of the
spacing unit, then the owners and royalty owners thereof may pool their
interests for the development and operation of the spacing unit. In the
absence of voluntary pooling, the commission upon the application of any
interested person shall enter an order pooling all interests in the spacing unit
for the development and operations thereof. Each such pooling order must
be made after notice and hearing, and must be upon terms and conditions
that are just and reasonable, and that afford to the owner of each tract or
interest in the spacing unit the opportunity to recover or receive, without
unnecessary expanse that owner’s just and equitable share. Operations
incident to the drilling of a well upon any portion of a spacing unit covered
by a pooling order must be deemed, for all purposes, the conduct of such
operations upon each separately owned tract in the drilling unit by the
several owners thereof. That portion of the production allocated to each
tract included in a spacing unit covered by a pooling order must, when
produced, be deemed for all purposes to have been produced from such tract
by a well drilled thereon. . . .
The statute expressly states: “Each such pooling order . . . must be upon terms and
conditions that are just and reasonable, and that afford to the owner of each tract or interest
in the spacing unit the opportunity to recover or receive, without unnecessary expense,
that owner’s just and equitable share.” Id. (emphasis added). Thus, each pooling order
issued by NDIC is specific to a spacing unit and the well(s) contained in that spacing unit.
17

The statute expressly applies to “[o]perations incident to the drilling of a well upon any
portion of a spacing unit covered by a pooling order.” Id. The “operations” identified in
this language are the operations of the spacing unit created by NDIC specifically for the
well(s) that drain the geographic area of that same spacing unit. The “pooling order”
likewise covers each tract located in the spacing unit created specifically for the well(s)
located in that unit. “Operations” is not a reference to operations in any other spacing unit
covered by any other pooling order. The plain language of NDCC § 38-08-08(1) does not
contemplate -- much less require -- the reallocation of production from one spacing unit
into another spacing unit.
II. NDIC cannot – and in its orders, does not -- require the reallocation of production
from one spacing unit into another spacing unit.
[¶28]

Consistent with the plain meaning of N.D.C.C. § 38-08-08 and the limited nature

of its regulatory authority, NDIC understands it cannot (and indeed does not) reallocate
production from one spacing unit to another spacing unit. Any such reallocation would
exceed NDIC’s authority and would be unmoored from the basis for its pooling authority
-- the protection of correlative rights (from drainage) and prevention of waste -- neither of
which justify reallocating production across overlapping pools as Equinor is doing. NDIC,
in its orders, expressly acknowledges it cannot determine or establish specific interests
attributed to the separately owned mineral interests. In the context of overlapping spacing
units, NDIC, in its orders, expressly acknowledges it cannot modify, amend or alter
previous pooling orders for other spacing units or require the reallocation of production
allocated to separately owned tracts within existing spacing units and pooling orders.
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A. NDIC does not have authority to reallocate production from one spacing unit
to another spacing unit.
[¶29]

NDIC’s jurisdiction under N.D.C.C. § 38-08-08 is rooted in the State’s mandate to

avoid waste and protect correlative rights. As such, NDIC is authorized to issue orders that
establish spacing units and is authorized to then require the owners of mineral interests
within each spacing unit to pool their interests, thereby protecting each owner’s “just and
equitable share.” N.D.C.C. § 38-08-08. NDIC would act outside its authority if it started
reallocating production from one spacing unit into another spacing unit.

Such a

reallocation would violate -- not protect -- the correlative rights of the interest owners. It
would do nothing to protect the mineral owners’ “just and equitable share” of the oil that
underlies the subject well and spacing unit and indeed would allocate their just and
equitable share to interest holders outside the unit.
B. NDIC, in its orders, acknowledges it cannot, and indeed does not, reallocate
production from one spacing unit to another spacing unit.
[¶30]

NDIC pooling order cited in Certified Questions 2-5, (Order No. 18082 for the

1280-acre unit comprised sections 13 and 24) expressly states: “The Commission makes
no findings with regard to the specific acreage or percentage attributed to separately owned
tracts or interests.” (R26-4:1:¶5). The order later reiterates: “This pooling shall not
determine or establish the specific acreage to be attributed to separately owned tracts, or
specific interests attributed to separately owned interests.” (R26-4:2:¶2). This is not
surprising given NDIC’s stated position that it “lacks jurisdiction to resolve contractual or
royalty distribution disputes. (R34-4:4:¶16) (emphasis added).
[¶31]

The other NDIC pooling order cited in Certified Questions 2-5 (Order No. 27791

for the overlapping 2560-acre unit comprised of sections 11,12,13, and 14) states: “The
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Commission makes no findings with regard to the specific acreage or percentage attributed
to separately owned tracts or interests.” (R26-8:1:¶2). The order later reiterates: “This
pooling shall not determine or establish the specific acreage to be attributed to separately
owned tracts, or specific interests attributed to separately owned interests in such tracts or
stratigraphic intervals.” (R26-8:2:¶8). The order then states:
This order is limited to pooling the spacing unit described above for the
development and operation of such spacing unit by the horizontal well(s)
authorized for such spacing unit by order of the Commission. This order
does not modify, amend or alter previous pooling orders or other spacing
units or require the reallocation of production allocated to separately
owned tracts within any spacing unit by any existing pooling orders or
any pooling agreements.
(R26-8:2:¶28) (emphasis added).

Given its jurisdictional limitations and its express

acknowledgment of its limitations, it is no surprise that NDIC’s orders do not reallocate
production. The NDIC cannot and does not reallocate production from one spacing unit to
another spacing unit. Its overlapping 2560-acre pooling order for the overlapping unit, by
its own terms, does not allow for reallocation of production to other units. Indeed, it’s entire
purpose was to create a new unit over top of existing units based on the drainage from the
section line well for which the unit was created.
III. NDCC § 38-08-08 and NDIC Order Nos. 27791 and 18082 provide the basis for
this Court’s answers to the federal district court’s certified questions.
A. Certified Question No. 1 should be answered “No.”:
[¶32]

Certified Question No. 1 states:
(1)

The relevant portion of Section 38-08-08(1) of the North Dakota
Century Code provides as follows:
Operations incident to the drilling of a well upon any
portion of a spacing unit covered by a pooling order must
be deemed, for all purposes, the conduct of such
20

operations upon each separately owned tract in the
drilling unit by the several owners thererof. That portion
of the production allocated to each tract included in a
spacing unit covered by a pooling order must, when
produced, be deemed for all purposes to have been
produced from such tract by a well drilled thereon.
Does the relevant portion of Section 38-08-08(1) of the North
Dakota Century Code require the allocation of production from
Section 13 of the Overlapping Spacing Unit to Section 24 of the
Underlying Spacing Unit?
[¶33]

Certified Question No. 1 should be answered “No.”

N.D.C.C. § 38-08-08

unambiguously provides that operations for drilling a well on a spacing unit that is pooled
must be deemed for all purposes to be conduct of operations upon each tract in that same
unit. This concept does not change (and there is no language in the statute to even suggest,
much less require a change) when there is an overlapping spacing unit involved. The
operations for drilling the section line well in the overlapping 2560-acre spacing unit are
the operations exclusive to that overlapping spacing unit. It does not matter that the
overlapping spacing unit overlays an underlying spacing unit. The operations in the
overlapping spacing unit are not operations “in” an underlying unit any more than the
section line well is “in” either of the 1280-acre units or the 640-acre unit it drains.
[¶34]

NDIC’s purpose in creating a 2560-acre spacing unit reflects the logic behind the

unambiguous language of N.D.C.C. § 38-08-08. NDIC’s sole reason for creating a 2560acre unit, and pooling the interests therein, is that the geological data justifies drilling a
section line well that will drain equally from all four sections adjacent to the section line
based on the presumption that the oil in the reservoir is uniformly disbursed and drained.
Any reallocation to a section outside the 2560-acre unit would require NDIC to abandon
the geological data and evidence regarding drainage and, in turn, the very reason it created
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the 2560-acre overlapping unit. Reallocation from Section 13 (located in the 2560-acre
unit) to Section 24 (located outside the 2560-acre unit) would be nonsensical and, in any
event, contrary to the unambiguous language in N.D.C.C. § 38-08-08. Certified Question
No. 1 should be answered “No.”
B. Certified Question No. 2 should be answered “No.”:
[¶35]

Certified Question No. 2 states:
(2)

[¶36]

Does the following language from Industrial Commission pooling
orders Nos 27791 and 18082 require the allocation of production
from Section 13 of the Overlapping Spacing Unit to Section 24 of
the Underlying Spacing Unit? “All owners of interests shall recover
or receive, without unnecessary expense, their just and equitable
share of production from the spacing unit in the proportion as their
interest may appear in the spacing unit.”

Certified Question No. 2 should be answered “No.” The language quoted from the

pooling order requires that the mineral interest owners in the spacing unit that is being
pooled via the order receive their share of production from the spacing unit proportional to
their separate interests in the spacing unit. NDIC’s use of the phrase “the spacing unit”
makes it clear that NDIC is not referencing, and certainly not requiring, the reallocation of
production from one unit to another unit. Rather, all of the allocation occurs within “the
spacing unit” that is the subject of the pooling order. Certified Question No. 2 should be
answered “No.”
C. Certified Question No. 3 should be answered “Yes.”
[¶37]

Certified Question No. 3 states:
(3)

Does the following language from Industrial Commission pooling
orders Nos. 27791 and 18082 prohibit or prevent the allocation of
production from Section 13 of the Overlapping Spacing Unit to
Section 24 of the Underlying Spacing Unit? “All owners of interests
shall recover or receive, without unnecessary expense, their just and
equitable share of production from the spacing unit in the proportion
22

as their interest may appear in the spacing unit.”
[¶38]

Certified Question No. 3 should be answered “Yes.”

[¶39]

The language at issue requires that the mineral interest owners in the spacing unit

that is being pooled via the order receive their share of production from the spacing unit
proportional to their separate interests in the spacing unit. NDIC’s use of the phrase “the
spacing unit” makes it clear that NDIC is not referencing and certainly not requiring
reallocation of production from one unit to another unit. While the language itself does
not expressly prohibit or prevent the allocation of production from Section 13 to Section
24, an adverse inference can easily be drawn that such an allocation is prohibited and
prevented. If the interest owners are to receive all of their shares in proportion to their
interests in “the spacing unit,” allocation of production to owners of interests outside “the
spacing unit” must be prohibited and prevented. Further, it is apparent that the subject well
does not drain Section 24, and it does drain the other four sections it intersects. This is
literally the purpose of NDIC Order No. 27636 (R26-7:6:¶18). NDIC creates setbacks
from the edges of units to ensure that the wells in the unit do not drain from outside the
unit. For example,
The Commission believes that lease-line horizontal wells should be located
approximately on the section lines with some allowance for local reservoir
conditions and existing Bakken Pool wells. Current setback requirements in
Bakken Pools for 640-acre spacing units require a 500 or 200-feet setback
from the spacing unit boundary depending on the orientation of the well
bore, leaving a minimum 1000-feet, 700-feet, or 400-feet window between
adjacent horizontal wells in adjacent spacing units. Current setback
requirements in Bakken Pools for standup 1280-acre spacing units require
a 500-feet setback from the east and west boundaries and a 200-feet
setback from the north and south boundaries,….
Id. The entire purpose of the setback from the south boundary is to ensure that there is no
unauthorized drainage from Section 24 (and Section 23). NDIC explains: “The purpose of
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a lease-line horizontal well is to recover the reserves from these 1000-feet, 700-feet, or
400-feet windows without unfairly encroaching on an existing horizontal well completed
in a spacing unit or unfairly encroaching on the mineral or leasehold interest if the acreage
is undeveloped or underdeveloped.” Id. “The Commission believes the closer the lateral is
to the interior north-south or east-west section lines in a lease-line 2560-acre spacing unit,
the more likely it is to drain reserves equally from the adjoining spacing units.” Id.
[¶40]

The entire purpose of creating the overlapping 2560-acre unit was to allow the

proportionate allocation of production from the well to the four sections it intersects by
being drilled down the middle of the setback (which exists to prevent drainage from one
spacing unit to another). In other words, an owner’s proportionate share of production is
based on concepts of drainage, and it is apparent that Section 24 is not being drained and
therefore those owners should receive no proportionate share. Indeed, the south-line
setback of 200’ in NDIC Order No. 27636 (R26-7), which pooled the 2560-acre unit at
issue, was ordered specifically to ensure that the interests in Section 24 are not drained. As
the editors of the Williams and Meyers treatise explain, commenting on Allen v. Alaska Oil
& Gas Conservation Comm'n 147 P.3d 664, 665 (Alaska 2006), the court there “held that
the Commission did not err in dismissing an application to be included in a unit where the
applicant could not show that he had an interest in a pool drained by the unit; there must
be an interest in that pool before an owner can assert correlative rights.” 8 Patrick H. Martin
& Bruce M. Kramer, Williams & Meyers, Oil and Gas Law (Manual of Terms) p.215
(2013) (emphasis added). Certified Question No. 3 should be answered “Yes.”
D. Certified Question No. 4 should be answered “No.”:
[¶41]

Certified Question No. 4:
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(4)

[¶42]

Does the following language from Industrial Commission pooling
order No. 27791 require the allocation of production from Section
13 of the Overlapping Spacing Unit to Section 24 of the Underlying
Spacing Unit or other spacing units which overlap? “This order is
limited to pooling the spacing unit described above for the
development and operation of such spacing unit by the horizontal
well(s) authorized for such spacing unit by order of the Commission.
This order does not modify, amend or alter previous pooling orders
for other spacing units or require the reallocation of production
allocated to separately owned tracts within any spacing unit by any
existing pooling orders or any pooling agreements.”

Certified Question No. 4 should be answered “No.” The language at issue does not

require allocation of production from Section 13 to Section 24. Instead, the language at
issue expressly prohibits and prevents the allocation of production from Section 13 to
Section 24 based on the existing pooling order for the units comprised of Sections 13 and
24. The first sentence limits all application of the order to the specific spacing unit
“described above.” This means that any application of the order, including any directive
regarding allocation, is restricted to the specific spacing unit described in the order.
Because Section 24 is located outside the spacing unit described in the order, any allocation
of production to Section 24 is prohibited and prevented by Order No. 27791 (R26-8).
[¶43]

The second sentence of the language at issue is equally specific in its prohibition.

It states: “This order does not . . . require the reallocation of production allocated to
separately owned tracts within any spacing unit by any existing pooling orders. . . .”
Allocation of production from Section 13 to Section 24 would result in a reallocation of
the interests already pooled via the order that pooled the interests in the 1280-acre spacing
unit that contained Sections 13 and 24. Such a reallocation is expressly prohibited by the
second sentence of the language at issue. Certified Question No. 4 should be answered
“No.”
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E. Certified Question No. 5 should be answered “Yes.”:
[¶44]

Certified Question No. 5:
(5)

[¶45]

Does the following language from Industrial Commission pooling
order No. 27791 prohibit or prevent the allocation of production from
Section 13 of the Overlapping Spacing Unit to Section 24 of the
Underlying Spacing Unit or other spacing units which overlap?
“This order is limited to pooling the spacing unit described above
for the development and operation of such spacing unit by the
horizontal well(s) authorized for such spacing unit by order of the
Commission. This order does not modify, amend or alter previous
pooling orders for other spacing units or require the reallocation of
production allocated to separately owned tracts within any spacing
unit by any existing pooling orders or any pooling agreements.”

Certified Question No. 5 should be answered “Yes.” The language at issue

expressly prohibits and prevents the allocation of production from Section 13 to Section
24. The first sentence limits application of the order to the specific spacing unit “described
above.” This means that any application of the order, including any directive regarding
allocation, is restricted to the specific spacing unit described in the order. Because Section
24 is located outside the spacing unit described in the order, any allocation of production
to Section 24 is prohibited and prevented. The order also limits its application to operation
of the subject well in the subject unit and that well drains only those four sections contained
in the pooling order.
[¶46]

The second sentence of the language at issue is equally specific in its prohibition.

It states: “This order does not . . . require the reallocation of production allocated to
separately owned tracts within any spacing unit by any existing pooling orders. . . .”
Allocation of production from Section 13 to Section 24 would result in a reallocation of
the interests already ordered in the pooling order that pooled the interests in the 1280-acre
spacing unit that contained Sections 13 and 24. Such a reallocation is expressly prohibited
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by the second sentence of the language at issue. Certified Question No. 5 should be
answered “Yes.”
CONCLUSION
[¶47]

Based on the foregoing, the Domineks respectfully request that this Court answer

the certified questions from the federal district court consistent with the Domineks’ request,
as stated herein.
Dated this 24th day of May, 2022.
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