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[, 3] STATEMENT OF JURISDICTION
[~ 4]

This Court had jurisdiction over this appeal under N .D. Const. art. VI,

§ 6 and N.D.C.C. § 29-28-06.
[~ 5] STATEMENT OF ISSUES

[i! 6] Whether the evidence was sufficient to uphold the court's verdicts.
[~ 7]

Whether defense counsel was ineffective at trial.

[~ 8]

Whether the court acted properly during the trial.

[~ 9] STATEMENT OF CASE
[~ 10] On April 27, 2021, Zhiwar Ismail ("Ismail") was charged in case
number 09-2021-CR-01830 with one Possession of Clonazepam and Possession of
Gabapentin. In case number 09-2021-CR-01835, Ismail was also charged on April
27, 2021, with one count of Delivery of Fentanyl. On February 22, 2022, district
court held a consolidated bench trial for both cases. The court convicted Ismail on
all three counts.

[~ 11] Ismail argues on appeal that there was insufficient evidence for the
Court to find him guilty on all three counts, his defense attorney was ineffective at
trial, and the Court erred by improperly questioning witnesses.
[~ 12] STATEMENT OF FACTS

[ii 13] At approximately 3:00 a.m. on March 9, 2021, Emma Meiers
("Meiers") purchased a M30 fentanyl pill from Ismail in Fargo, Cass County, North
Dakota. Trial Transcript ("Tr.") at 13: 6-20; 32: 3. Meiers and Ismail would
communicate their drug deals via Snap chat. Tr. at 13: 2-5. Ismail' s Snapchat handle

:4

was identified as Z Royale. Tr. at 16: 13-17. After purchasing the M30 pill, Meiers
went home, snorted the pill, and experienced an overdose. Tr. at 14: 21-25. Meiers'
mother found Meiers on the kitchen floor and called 911 at. Tr. at 14: 12-15.

[114] At approximately 7:00 a.m. on March 9, 2021, Officer Jesse Hinz
responded to the overdose call. Tr. at 36-37. Officer Hinz observed Meiers
unresponsive on the kitchen floor. Tr. at 37: 11-20. Officer Hinz observed
ambulance personal arrive on scene and administer Narcan to Meiers which
resuscitated her. Tr. at 40: 4-23.

[115] Meiers admitted to ingesting a M3 0 pill when she was at the hospital.
Tr. at 43: 8-14. Officer Hinz identified that M30s are pills containing fentanyl. Tr.
at 43-44. Meiers stated she purchased the pill from an Arabic male in his 20s with
the snapchat name Z Royale. Tr. at 43: 15-19. On March 24, 2021, Meiers was able
to identify Ismail in a photo lineup as the individual who sold her the M30 pill. Tr.
at 55 : 11-21.
[, 16] On April 6, 2021, Detective Witte executed a search warrant for
Ismail' s residence. Detective Witte seized two Gabapentin pills and one
Clonazepam pill. Tr. at 63-64. The two Gabapentin pills were marked "HT150"
which confirmed they were Gabapentin. Tr. at 64-65. The one Clonazepam pill was
marked "V" and "2530" which confirmed it was Clonazepam. Tr. at 65-66.
Detective Witte only charged Ismail with pills he illegally possessed. Tr. at 69-70.
['11 17] At trial, the State gave a very brief opening statement. Tr. at 8-9.

Counsel for Ismail did not make any opening remarks but reserved the right to make
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an opening statement after the State's case-in-chief. Tr. at 9: 11-12.
[, 18] Meiers testified she purchased the M30 pill on the day of her
overdose. Tr. at 12-14. Meiers identified Ismail as the individual she purchased the
M3 0 from, that she communicated with Ismail via snap chat, that Ismail' s snap chat
name was Z Royale, that the transaction took place in Fargo, that Ismail and Meiers
met mutually at the location, and that she could not remember the exact purchase
amount· for the M30 pill. Tr. at 12-14. Meiers stated she went home after she
purchased the pill and snorted it. Tr. at 14: 16-25. The next thing Meiers
remembered after snorting the pill is being woken up by the police and being treated
for an opioid overdose. Tr. at 15: 1-20. Meiers acknowledged her signature on a
photo line-up identifying Ismail. Tr. at 17: 1-12.
[, 19] During the State's direct examination, Ismail's counsel objected to
several things including foundation of exhibits and leading questions. Tr. at 10-18.
Ismail's counsel then cross-examined Meiers. Tr. at 18-31. Ismail's counsel
impeached Meiers by offering prior convictions for possession of a controlled
substances and attempted burglary over the State's objections. Tr. at 19-24. Ismail's
counsel questioned Meiers about the possession of other controlled substances that
were found in her room, namely psychedelic mushrooms, which Meiers admitted
she possessed, and hydrocodone pills, which she admitted she possessed due to a
prior leg injury Tr. at 24-25.
[, 20] The court asked some clarifying questions to Meiers after crossexamination and then gave both parties a chance to ask questions again. Tr. at 276

31. Tue court asked Meiers if she purchased the M30 pill in Fargo. Tr. at 28: 1-2.
Meiers answered affirmatively. Tr. at 28: 3. Tue court asked where the purchase
took place, to which Meiers responded she thought it happened at the Loaf 'n Jug
on University. Tr. at 28: 7-14. The court asked who she purchased the M30 from
and what she purchased it with. Tr. at 28: 15-25. Meiers answered that she bought
the M30 pill from Ismail and paid around $15-$20. Tr. at 28-29. The court also
,

asked for clarification on if she snorted the M30 and how much she snorted. Tr. 29:
19-20. Meiers stated she did snort the M30, and thought she snorted a small amount
of the pill. Tr. at 29: 16-22.
[~ 21] On redirect-examination, Meiers stated she had a prescription for
hydrocodone from a prior leg injury. Tr. at 32-33. After re-direct examination, the
court clarified whether she took hydrocodone and whether Meiers passed out from
taking hydrocodone. Tr. at 33: 12-14. Meiers stated that she did not take any
hydrocodone that day and that she passed out from the M30 pill. Tr. at 33: 15-25.
Defense counsel then got to perform a recross-examination to establish that a lot of
pills are counterfeit and Meiers couldn't absolutely confirm the M30 pill contained
fentanyl, but that it was only her belief. Tr. at 34-35.
[~ 22] Officer Hinz testified to the background information, his involvement
at the scene, his experience and training with opiate overdoses and Narcan, his
questioning of Meiers' parents, the seizure of the controlled substances and
paraphernalia, and the questioning of Meiers at the hospital. Tr. at 36-44. Defense
counsel then crossed-examined Officer Hinz to impeach Hinz about his training
7

with Narcan and drug overdoses. Tr. at 44-48. After brief redirect on both sides,
Officer Hinz then stepped down. Tr. at'48-50.

[123] Officer Weston Christianson then testified. Tr. 51. Officer
Christianson was personally involved in the photo lineup used to identify Ismail. Tr.
at 52: 2-18. The State moved to admit the photo lineup into evidence, and the
defense requested, and the court ,permitted defense counsel to voir dire the witness
before the admittance of the evidence. Tr. at 52-53. After voir dire, defense counsel
objected to the admittance of the photo based on foundation. Tr. at 53: 13-17. To
clarify if the Officer Christianson had the proper foundation, the court asked if he
was involved in photo lineup, which Officer Christianson answered affirmatively.
Tr. at 53-54. After receiving this clarification, the court allowed the exhibit into
evidence. Tr. at 55: 6.

[124] Detective Witte testified he was the one who identified the two
Gabapentin pills and the one Clonazepam pill found in Ismail's residence. Tr. at 6366. After cross-examination the court asked where the search occurred and what
indicia was found at the residence. Tr. at 67 - 69. Detective Witte clarified that the
residence searched belonged to Ismail. Tr. at 67-69. Defense counsel confirmed on
recross-examination that officers on the scene only took controlled substances that
Ismail was not allowed to legally possess via prescription and that Detective Witte
did not know if someone else may have left drugs at the residence. Tr. at 69-70.
[~ 25] The State rested after presenting its four witnesses. Tr. 71 : 5-6.
Defense counsel waived their opening argument they had previously reserved and
8

rested as well. Tr. at 71: 7-17. Both parties gave closing arguments before the court.
Tr. at 72-78. The court found the evidence presented proved beyond a reasonable
doubt that Ismail was guilty of all three offenses. Tr. at 78-84. The court noted it
found Meiers to be very credible, owning up to her past mistakes and not shying
away fyom otherwise unflattering blemishes in her past via previous convictions and
details about her prior drug use. Tr. at 79-80.
[lj[ 26] STANDARD OF REVIEW

[lj[ 27] When reviewing sufficiency of the evidence challenges, the court

reviews the record to determine if there is sufficient evidence that could allow a fact
finder to draw a reasonable inference in favor of the conviction. City of Bismarck
v. Schaffuer, 2018 ND 168, lj[ 6, 914 N.W.2d 500. "The defendant bears the burden
of showing the evidence reveals no reasonable inference of guilt when viewed in
the light most favorable to the verdict." Id. "A conviction rests upon insufficient
evidence when, even after viewing the evidence in the light most favorable to the
prosecution and giving the prosecution the benefit of all inferences reasonably to be
drawn in its favor, no rational factfinder could have found the defendant guilty
beyond a reasonable doubt." State v. Yineman, 2002 ND 145, lj[ 8, 651 N.W.2d 648.
Put another way, "in challenges based on the sufficiency of the evidence the court
asks only if the prosecution's case could have been believed by a rational
factfinder." Id. at lj[ 10. This Court has noted in a criminal bei:ich trial that it is not
necessary for the defendant to bring a Rule 29 motion to preserve the issue of
insufficiency of the evidence because "[m ]erely by pleading not guilty, the
9

defendant has called into question the legal sufficiency of the State's evidence."
State v. Himmerick. 499 N.W.2d 568, 572 (N.D. 1993). This Court also noted that
to challenge the weight of the evidence on appeal, the party must make a Rule 29
motion to adequately raise the issue. Id.

[128] "Issues not raised at trial will not be addressed on appeal unless the
alleged error rises to the level of obvious error under N.D.R. Crim.P. 52(b)." State
v. Edwards, 2020 ND 200,

~

5, 948 N.W.2d 832. The defendant has the burden to

show an obvious error that affects his substantial rights. Id. Obvious error requires
the defendant to demonstrate: "(1) error; (2) that is plain; and (3) the error affects
the defendant's substantial rights." State v. Martinez. 2021 ND 42, ~ 36,956 N.W.2d
772. · "To constitute obvious error, the error must be a clear deviation from an
applicable legal rule under current law." Id.

[129] To prevail on a claim for ineffective assistance of counsel, a petitioner
must prove counsel's performance "fell below an objective standard of
reasonableness and the deficient performance prejudiced [the appellant]."
Broadwell v. State. 2014 ND 6, , 7, 841 N.W.2d 750 (citing Strickland v.
Washington, 466 U.S. 668, 687 (1984)). To determine if there is prejudice to the
defendant, the party "must establish a reasonable probability that, but for counsel's
unprofessional errors, the result of the proceeding would have been different, and
the defendant must specify how and where trial counsel was incompetent and the
probable different result." State v. Bates, 2007 ND 15,

~

19, 726 N.W.2d 595. "A

reasonable probability is a probability sufficient to undermine confidence in the
10

outcome." Harrington v. Richter, 562 U.S. 86, 104 (2011). It is not enough for the
· defendant to show that the errors had some conceivable effect on the outcome of the
proceeding. Strickland. 466 U.S. at 693. If the court can dispose of the case by
addressing only one element of the ineffective assistance of counsel claim, the court
is encouraged to do so. State v. McLain, 403 N.W.2d 16, 18 (N.D.1987).
[, 30] LAW AND ARGUMENT
There was sufficient evidence for the court to convict Ismail
on all counts.

[, 32] Sufficient evidence was presented at trial to allow a rational factfinder
to find Ismail guilty of all counts beyond a reasonable doubt. For the possession of
controlled substances charges, it was clear that the Gabapentin and Clonazepam
pills were found at Ismail's residence in Cass County. The.pills were identified by
the officers on scene using various markings. Detective Witte also established this
was Ismail' s apartment and there was nothing found at the residence to establish
someone other than Ismail had property there. Because the controlled substances
were found in his residence, it is obvious Ismail had the power and capability to
exercise control over the contraband. State v. Morris, 331 N.W.2d 48~ 53 (N.D.
1983) (concluding that to prove constructive possession the State must only present
evidence that the defendant has the power and capability to exercise dominion and
control over the contraband). It is irrelevant to prove Ismail had knowledge of the
presence of the drug. Id. at 54. Officers seized only controlled substances that Ismail
was not legally permitted to possess via prescription by only seizing the pills which
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did not have a corresponding prescription bottle. The evidence presented was clearly
sufficient to allow a rational factfinder to convict Ismail of possessing the controlled
substances beyond a reasonable doubt.

[133] Sufficient evidence was also established for the court to find Ismail
guilty of delivering fentanyl. Meiers testified she purchased a M30 pill from Ismail
on the day of her overdose in Cass County. Meiers and Officer Hinz both attested
to the fact M30s contain fentanyl. Meiers identified the Snapchat usemame she
purchased the pill from as Z Royale, which was identified as Ismail' s Snapchat
usemame. Meiers identified Ismail as the individual she purchased the M30 pill
from and identified him in a photo line-up.

[1 34] Evidence also proved that Meiers was experiencing an opiate
overdose from the M30 pill she purchased from Ismail. Meiers denied taking
hydrocodone that day. Officer Hinz also identified Meiers as having experienced an
opiate overdose. Officer Hinz testified that once emergency personal arrived on the
scene they administered Narcan to Meiers which resuscitated her. Officer Heinz
testified Narcan will not have any positive or negative effect on an individual if they
are not experiencing an opiate overdose.
[, 3 5] The evidence presented clearly establishes a rational fact finder could
find Ismail guilty of delivering fentanyl to Meiers beyond a reasonable doubt.
Meiers identified Ismail as the individual whom she purchased the M30 from in
Cass County and that the M30 pill she purchased contained fentanyl. Officer Hinz
testimony and observations clearly showed that Meiers was suffering from an opiate
12

overdose commonly associated with taking fentanyl. Officer Hinz knew that M30s
are synonymous with fentanyl. Meiers believed the M30 pill she snorted contained
fentanyl. There was more than enough evidence presented to establish a rational
factfinder could find for the State. Therefore, the petitioner has not met its burden
of showing the evidence reveals no reasonable inference of guilt when viewed in
the light most favorable to the verdict. Any invitation for this Court to reweigh
evidence should be disregarded. State v. Mohamed. 2020 ND 52,

~

5, 939 N.W.2d

498.

[136] II.

Ismail's counsel was not ineffective at trial.

['I! 37] Ismail' s has not established ineffective assistance of counsel under
Strickland v. Washington. 466 U.S. 668 (1984). The :framework for evaluating
ineffective assistance of counsel claims is well-established: to prevail the Appellant
must (1) show that counsel's representation fell below an objective standard of
reasonableness and (2) show that there is a reasonable probability that, but for
counsel's unprofessional errors, the result of the proceeding would have been
different. Booth v. State, 2017 ND 97, ,i 7, 893 N.W.2d 186. '"Courts need not
address both prongs of the Strickland test, and if a court can resolve the case by
addressing only one prong it is encouraged to do so." Id. at~ 8.

['I! 38] Ismail has not established that his counsel's representation fell below
an objective standard of reasonableness. This Court has articulated, as a matter of
law, it does not consider failure to make a motion for acquittal under N .D.R. Crim.P.
29 as ineffective when the prosecution has presented a prima facie case. State v.
13

Jackson. 2002 ND, 105,, 3, 646 N.W.2d 676. Here, the State presented a prima
facie case on all counts so defense counsel's decision to not being a Rule 29 motion
was not ineffective. Moreover, because this was a court trial, Ismail preserved
sufficiency of the evidence as an appealable issue by pleading not guilty. See State
v. Himmerick, 499 N.W.2d at 571. It is unclear what prejudice could stem from
counsel's failure to move for acquittal here.
[~ 39] Likewise, Ismail has not established counsel was ineffective for
waiving an opening statement or failing to make certain objections. This Court has
often state it will not second-guess reasonable trial strategy through the distorting
lens ofhindsight. DeCoteau v. State, 2000 ND 44, ~ 13,608 N.W.2d 240. Counsel's
waiver of opening and failure to object can be chalked up to trial strategy which
without the benefit of hindsight is presumed to be reasonable. Heckelsmiller v.
State, 2004 ND 191, ~ 3, 687 N.W.2d 454.
[~ 40] Ismail's claim of ineffective assistance of counsel also fails because
he has not shown a reasonable probability the outcome would have been different
without the alleged errors of counsel. Ismail makes the self-serving statement that
had objections been properly raised and a Rule 29 motion brought, the outcome in
the trial likely would have been different. This argument speculates on a different
outcome but fails to establish a reasonable probability the result would be different.
Because Ismail has not shown how the outcome would be different but for counsel's
errors, he has failed to establish the second prong of Strickland and this Court should
deny his claim of ineffective assistance of counsel.
14

[i! 41] III.

The court acted properly during the trial.

[ii 42] The North Dakota Rules of Evidence allows judges to call and
examine witnesses. N.D.R. Evid. 614. Judges are encouraged to clarify testimony
and ferret out elusive facts. State v. Foard, 355 N.W.2d 822, 823 (N.D. 1984). While
presiding over a bench trial, "a judge is not merely a moderator but ha~ active duties
to perform without partiality in seeing the truth is developed." Id. "It is
ajudge's duty in the exercise of sound discretion to elicit relevant and material
evidence and this duty cannot be discharged by remaining inert." Id. However, a
judge's authority is not unlimited, as they must remain impartial. Id. at 824. This
court will find the trial judge abused their discretion if they cross the line from a
properly judicious role and assumed the role of an advocate. Id. This court may
consider several factors in evaluating the impact of the judge's questioning,
including:
"[W]hether the witnesses' testimony needed clarification, whether the
witnesses were unusually hesitant and in need of assurance, whether
the court used leading questions, whether the court interfered with
cross-examination, whether the court's interruptions favored one side
exclusively, . . . whether the parties were being adequately
represented, and whether an objection to the questioning was made."
State v. Yodsnukis, 281 N.W.2d 255,261 (N.D. 1979).

[ii 43] It was not obvious error for the court to ask clarifying questions at
trial because the court never crossed the line from a properly judicious role to that
of an advocate. Every question asked by the court was to clarify testimony and ferret
out elusive facts that may not have been clear. The court never acted as an advocate
15

or prejudiced either side. The court's questions occurred once one of the parties
finished their questioning of a witness or at an otherwise appropriate time. The court
merely had witnesses clarify some details from their testimony. All the court's
questions were related to items that were already mentioned previously and were
just trying to get some clarifying details. Neither party has an issue with nor objected
to the court's questions. The questions the court asked only served to clarify the
testimony of the witnesses, so the court was acting properly. Additionally, once the
court finished asking its question it gave the parties a chance to ask further
questions.
[lj[ 44] CONCLUSION
[lj[ 45] For the foregoing reasons, the State respectfully requests this Court

AFFIRM the district court's criminal judgment entered on February 22, 2022.
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[~ 46] ORAL ARGUMENT REQUESTED

[~ 4 7] The State requests oral argument to clarify its, answer any questions,
and respond to any arguments the Appellant brings up at oral argument.
[~ 48] Respectfully submitted this 30th day of June 2022.
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