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STATEMENT OF THE ISSUES

[if l] Whether due process requires Moses be specifically notified
firearms prohibition is a collateral consequence of his 2015 juvenile
adjudication.

[if 2] Whether use of a juvenile adjudication to determine firearms
prohibition violates the Equal Protection Clause of the Fourteenth
Amendment.

[if 3] Whether N.D.C.C. § 62.1-02-01 is unconstitutionally vague.
[,r 4J Whether N.D.C.C. § 62.1-02-01 is ambiguous.
STATEMENT OF THE CASE

[if 5] The State charged Kengi Moses, Jr., with unlawfully possessing a
firearm within five years after a felony conviction. The felony conviction
was a juvenile adjudication from December 2015. Moses moved to strike,
suppress, and dismiss, contending that the 2015 juvenile adjudication
was not a "conviction" and thus did not prohibit him from possessing a
firearm. The district court denied Moses' motion, holding a plain reading
of the definition of "conviction" under the firearms statute includes
juvenile adjudications. Moses conditionally pled guilty, reserving his
right to appeal. He now appeals.
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STATEMENT OF FACTS
[i16] In December 2015, Moses was adjudicated delinquent in juvenile
court on a charge of theft of property. Exhibit 1: Juvenile Findings and

Disposition, R32:5. The juvenile court disposition order stated the
offense would be a Class C felony if committed by an adult. Id.
[i1 7] In September 2020, Kengi Moses brought a firearm to a gun range
in Fargo. After investigation by law enforcement, the State charged
Moses under N.D.C.C. § 62.1-02-01 for unlawfully possessing a firearm
within five years after a felony conviction. Moses moved to dismiss,
suppress, and strike, arguing the 2015 juvenile adjudication could not be
used as a prior "conviction" for purposes of N.D.C.C. § 62.1-02-01. Motion

to Strike, Suppress, Dismiss, and for Jury Instruction, R27.
[i1 8] The district court heard oral argument on Moses' s motion in
January 2022 and took the issue under advisement. January 3, 2022
Transcript 8:15- 17. The district court later denied the motion, holding
N .D.C.C. § 62.1-02-01 specifically permits use of a juvenile adjudication
to determine firearms prohibition and is not unconstitutionally vague.

Order Denying Motion to Dismiss, R63:4:i17.
[i1 9] Moses conditionally pled guilty, reserving his right to appeal. The
district court deferred imposition of sentence. Moses now appeals from
the order deferring imposition of sentence.
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STANDARD OF REVIEW

[,-r 10] Construction of a criminal statute is a question of law, fully
reviewable on appeal. State v. Laib, 2002 ND 95, ,-i 13, 644 N.W.2d 878
(internal citation omitted). This Court's primary goal when interpreting
a statute is to ascertain the Legislature's intent. Id. To ascertain
legislative intent, this Court looks first to the statutory language, giving
the words of the statute their plain, ordinary, and commonly understood
meaning. Id. Statutes are interpreted to give meaning and effect to each
word, phrase, and sentence, and this Court will not construe a statute to
render part mere surplusage. Id. Only when a statute's language is
ambiguous may this Court consider extrinsic aids, including legislative
history, along with the statute's language to ascertain the Legislature's
intent. Id. Whether a statute is unconstitutional is a question of law,
fully reviewable on appeal. State v. Holbach, 2009 ND 37, ,-r 23, 763
N.W.2d 761.

LAW AND ARGUMENT

I. Due process does not require specific notice of collateral
consequences.

[,-r 11] Moses argues he was denied due process because he was not given
notice his juvenile adjudication would prohibit him from possessing a
firearm. In support, he cites District of Columbia v. Heller, 554 U.S. 570,
128 S.Ct. 2783 (2008) and McDonald v. City of Chicago, 561 U.S. 742,
7
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130 S.Ct. 3020 (2010), for the proposition that possession of a firearm is
a fundamental property right under the Second Amendment. In Heller,
the Supreme Court invalidated a District of Columbia ordinance
requiring handguns be licensed and kept inoperable in the home, holding
the Second Amendment conferred an individual right to carry a firearm.
In McDonald, the Supreme Court held the individual right to bear arms
is applicable to the states through the Fourteenth Amendment. Neither
case holds that one "owns" his right to keep and bear arms thus
implicating a takings analysis. Nor does either case prohibit the
government from regulating who may possess a firearm. Heller, at 626
("nothing in our opinion should be taken to cast doubt on longstanding
prohibitions on the possession of firearms by felons").
[i112]Moses also cites Walters v. Wolf, 660 F.3d 307 (8th Cir. 2011) for
the proposition that possession of a firearm is a property right.
Appellant's Brief ("At Br.") at

,r

12. In Walters, the Court of Appeals for

the Eighth Circuit held that a police department's refusal to return an
arrestee's handgun and ammunition following dismissal of the arrestee's
charges violated his procedural due process rights because he had a
property interest in possessing that particular handgun. Id. at 314-15.
The Court of Appeals rejected the arrestee's Second Amendment
argument because the police department only deprived the arrestee of
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his right to possess that particular handgun. Id. at 317-18. None of the
cases cited by Moses support his position that due process requires
specific notice before the government may restrict his right to possess a
firearm. Moses has failed to establish that he had a possessory interest
in his right to possess a firearm or that he was deprived of such right
without due process.

[113] A defendant must be informed of direct consequences of a guilty
plea, but there is no requirement that he be notified of every collateral
consequence of his conviction. In re L. T., 2011 ND 120,
657 (citing Davenport v. State, 2000 ND 218,

1 21,

798 N.W.2d

1 10, 620 N.W.2d 164). The

firearms prohibition in N.D.C.C. § 62.1-02-01 is a collateral consequence.

See United States v. Amerson, 599 F.3d 854, 855 (8th Cir. 2010). The
possibility that Moses would be charged under N.D.C.C. § 62.1-02-01
does not stem from his 2015 juvenile adjudication. See United States v.

Bouthot, 878 F.2d 1506, 1511 (1st Cir. 1989) ("[A] federal firearms
prosecution was not a largely automatic, definite, or immediate
consequence of the state guilty pleas.") Because the firearm prohibition
is a collateral consequence, the juvenile court was not required to notify
Moses it was a possibility.

[114] Moses also argues notice should have been given through
conditions of probation. In support, he cites N.D.C.C. § 12.1-32-07(3),

9
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which requires a sentencing court include as an explicit condition of
probation that the defendant is prohibited from possessing firearms or
other dangerous weapons. But N.D.C.C. ch. 12.1-32 lays out penalties
and sentencing under the criminal code. Because Moses's underlying
offense here was a juvenile adjudication under the Juvenile Court Act,
the criminal code would not apply.

II. Treatment of a juvenile adjudication as a criminal
conviction under N.D.C.C. § 62.1-02-01 does not violate
equal protection.

[if 15] Moses argues use of his 2015 juvenile adjudication to determine he
is prohibited from possessing a firearm violates the Equal Protection
Clause of the Fourteenth Amendment.

[if 16] The equal protection clauses of the state and federal constitutions
do not prohibit legislative classifications or require identical treatment
of different groups of people. State v. Leppert, 2003 ND 15,

if 7, 656

N.W.2d 718 (internal citation omitted). Legislative classifications are
subject to different standards of scrutiny, depending on the right
infringed by the challenged classification. Id. This Court has identified
three well-established tiers of scrutiny in reviewing equal protection
claims:
We apply strict scrutiny to an inherently suspect
classification or infringement of a fundamental right and
strike down the challenged statutory classification unless

10
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it is shown that the statute promotes a compelling
governmental interest and that the distinctions drawn by
the law are necessary to further its purpose. When an
important substantive right is involved, we apply an
intermediate standard of review which requires a close
correspondence between statutory classification and
legislative goals. When no suspect class, fundamental
right, or important substantive right is involved, we apply
a rational basis standard and sustain the legislative
classification unless it is patently arbitrary and bears no
rational relationship to a legitimate governmental
purpose.

Id. (cleaned up).

[il 17] Moses does not propose which tier of scrutiny ought to be applied
to his claim that the use of a juvenile adjudication violates equal
protection. The analysis can and should stop here. Because Moses has
not advanced an argument under this Court's well-established equal
protection framework, the Court should decline to address the issue. See

State v. Noack, 2007 ND 82,

il

8, 732 N.W.2d 389 ("Judges are not

'expected to be psychics, with the ability to divine a party's true
intentions ... The parties have the primary duty to bring to the court's
attention the proper rules of law applicable to a case."').

[il

18] Moses seems to argue that because there are fewer procedural

safeguards in juvenile court than in criminal court (e.g., the juvenile
court process is non-adversarial and there is no jury trial right), a
juvenile adjudication is less reliable than a criminal conviction. Thus,
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the classification affected by N.D.C.C. § 62.1-02-01(2)(£) is individuals
adjudicated delinquent in juvenile court. The right affected by N.D.C.C.
§ 62.1-02-01 is an individual's right to possess a firearm, which is

enumerated in the Bill of Rights, but the United States Supreme Court
has acknowledged is not absolute. Heller, 554 U.S. at 626-27 ("nothing
in our opinion should be taken to cast doubt on longstanding prohibitions
on the possession of firearms by felons and the mentally ill, or laws
forbidding the carrying of firearms in sensitive places such as schools
and

government

buildings,

or

laws

.

.

1mpos1ng

conditions

and

qualifications on the commercial sale of arms.")

[119] If the Court does address equal protection, rational basis review is
most appropriate. In Lewis u. United States, 445 U.S. 55, 65-66, 100
S.Ct. 915 (1980), the Supreme Court hinted in dicta, "[t]hese legislative
restrictions

on

the

use

of firearms

constitutionally suspect criteria,

are

neither

based

upon

nor do they trench upon any

constitutionally protected liberties."

[,r 20] While there is no clear test for whether a classification is "suspect,"
this Court has identified criteria such as "immutable and highly visible
characteristics, historical disadvantage, and relative lack of political
representation as relevant in determining which classifications are
suspect." State u. Carpenter, 301 N.W.2d 106, 109 (N.D. 1980). The State
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is unaware of any case in which juvenile delinquents have been treated
as a suspect class. Furthermore, prohibitions on felons and other
dangerous individuals from possessing weapons are steeped in history.

See Joseph G.S. Greenlee, The Historical Justification for Prohibiting
Dangerous Persons from Possessing Arms, 20 Wyo.L.Rev. 250, 258
(2020).

[1 21] Under the rational basis test, it is sufficient if the Legislature had
any identifiable or conceivable purpose to support a statute. Leppert, at

ii

18. "In enacting Title 62.1, N.D.C.C., which regulates the possession of

weapons, the legislature expressed its intent that regulation of 'the right
to possess and use firearms for lawful purposes ... be limited to those
measures necessary for public safety."' Kasprowicz v. Finck, 1998 ND 4,

ii

7, 574 N.W.2d 564; see also 1985 N.D. Laws, Ch. 683, § 1. The purpose

of N.D.C.C. § 62.1-02-01 is to prohibit certain individuals who may be
dangerous from possessing weapons for defined periods of time while
they may be most dangerous. Because there is a clearly identifiable or
conceivable purpose to support N.D.C.C. § 62.1-02-01, it must survive
rational basis review.
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III. Section 62.1-02-01, N.D.C.C., is not unconstitutionally
vague.

[1 22] Moses

argues subsections 62.1-02-01 (1) and 62.1-02-01 (2) are

unconstitutionally vague. He argues a reasonable person would be
unable to discern whether possession of a firearm is legal or illegal due
to an apparent conflict between N.D.C.C. § 27-20-33, 1 which states a
juvenile adjudication is not a criminal conviction and N.D.C.C. § 62.1-0201(2)(±), which provides a juvenile adjudication is a criminal conviction
in determining whether a person is prohibited from possessing a firearm.

[1 23] "A statute carries a heavy presumption of constitutionality .... A
legislative enactment is conclusively presumed to be constitutional
unless it is clearly shown that the act contravenes the state or federal
constitution." Caldis v. Board of Cnty. Com 'rs, Grand Forks County, 279
N.W.2d 665, 669-72 (N.D. 1979). The North Dakota Constitution even
requires four justices on the Supreme Court, instead of the usual
majority of three, to find a statute violates the North Dakota
Constitution before it may be declared unconstitutional. N.D. Const. art.
VI, § 4; Teigen v. State, 2008 ND 88,

1 7,

749 N.W.2d 505.

[1 24] The vagueness doctrine is well-settled:

1

Section 27-20-33, N.D.C.C. was in effect at the time of Moses's
juvenile adjudication in 2015. The same statute has since been
recodified at N.D.C.C. § 27-20.2-16.
14
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A law is not unconstitutionally vague if: (1) the law creates
minimum guidelines for the reasonable police officer,
judge, or jury charged with enforcing the law, and (2) the
law provides a reasonable person with adequate and fair
warning of the prohibited conduct.

State v. Vetter, 2019 ND 262,

~

7, 934 N.W.2d 543 (internal citation

omitted). This Court reviews a statute to determine whether these
requirements are met under a "reasonable person" standard. State v.

Brown, 2009 ND 150,

~

33, 771 N.W.2d 267.

[~ 25] The apparent conflict between N.D.C.C. §§ 62.1-02-01 and 27-2033 can be easily reconciled under N.D.C.C. § 1-02-07, which states:
Whenever a general provision in a statute is in conflict
with a special provision in the same or in another statute,
the two must be construed, if possible, so that effect may
be given to both provisions, but if the conflict between the
two provisions is irreconcilable the special provision must
prevail and must be construed as an exception to the
general provision, unless the general provision is enacted
later and it is the manifest legislative intent that such
general provision shall prevail.
[~ 26] Section 27-20-33, N.D.C.C., states, "An order of disposition or other
adjudication in a proceeding under this chapter is not a conviction of
crime and does not impose any civil disability ordinarily resulting from
a conviction or operate to disqualify the child in any civil service
application or appointment." (emphasis added). Thus, the general rule is
a juvenile adjudication does not equal a conviction of a crime.
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[if 27] Subdivision 62.1-02-01(2)(f), N.D.C.C. , provides "For the purposes
of this section, "conviction" means a determination that the person
committed one of the above-mentioned crimes upon a verdict of guilt, a
plea of guilty, or a plea of nolo contendere even though ... The person
committed an offense equivalent to an offense described in subdivision a
orb of subsection 1 when that person was subject to juvenile adjudication
or proceedings and a determination of a court under chapter 27-20.4 or
of a court of another state or the federal government was made that the
person committed the delinquent act or offense." (emphasis added) . By
stating "for the purposes of this section," N.D .C.C. § 62.1-02-0l(f) sets
the narrow scope of this exception to the general rule. Stating a
conviction is a determination of guilt "even though . . . [t]he person
committed an offense . . . when that person was subject to juvenile
adjudication" also acknowledges deviation from the general rule. Id.
(emphasis added).

[if 28] Stated simply, N.D.C.C. § 62.l-02-01(2)(f) provides a particular,
narrow exception to the general rule that juvenile adjudications are not
criminal convictions; subdivision 2(f) considers a juvenile adjudication to
be a conviction only for determining whether a person is prohibited from
possessing a firearm. Applying N.D .C.C. § 1-02-07, the particular

(N.D.C.C. § 62.1-02-01(2)(f)) controls the general (N.D.C.C . § 27-20-33).
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Both statutes can be read in harmony with N.D.C.C. § 62.1 -02-01(2)(£)
being read as an exception to N.D.C.C. § 27-20-33.

[if 29] Having reconciled the apparent conflict between N.D.C.C. §§ 2720-33 and 62.1-02-01(2)(£), a reasonable police officer, judge, or jury has
clear minimum guidelines to enforce the law: a juvenile adjudication for
an offense described in N.D.C.C. § 62.1-02-0l(l)(a) or (b) is a "conviction"
in the context of firearms prohibition. Similarly, a reasonable person has
fair warning that certain juvenile adjudications may be used to
determine whether the person is prohibited from owning or possessing a
firearm. Because neither prong of the vagueness doctrine is met, Moses
has not overcome the presumption that N.D.C.C. § 62.1-02-01 is
constitutional. The district court properly concluded N.D.C.C. § 62.1-0201 is not unconstitutional and properly denied Moses's motion to dismiss.

IV. Section 62.1-02-01, N.D.C.C., is unambiguous.

[if 30] Moses argues N.D.C.C. §§ 62.1-02-01(1) and (2) are ambiguous,
thus requiring construction in his favor under the rule oflenity. The "rule
of lenity" requires an ambiguous criminal statute be construed in the
defendant's favor. Laib, at

,r

15. But Moses' proposed construction of

N.D.C.C. § 62.1-02-01 would require this Court ignore the statute's plain
meaning and render it a nullity.
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[~ 31] Subdivision 62.1-02-0l(l)(a),

N.D .C.C.,

prohibits individuals

convicted of felony offenses involving violence or intimidation from
owning or possessing a firearm for ten years, and N.D.C.C. § 62.1-020l(l)(b) prohibits individuals convicted of other felony offenses or class
A misdemeanor offenses involving violence or intimidation from owning
or possessing a firearm for five years.
[~ 32] Subsection 62.1-02-01(2),

N.D.C.C.,

defines

"conviction" for

determining firearm prohibition under N.D.C.C. §§ 62.1-02-0l(l)(a) and
(b).

Under N .D.C.C.

§ 62.1-02-01(2)(£),

"a 'conviction' means a

determination that the person committed one of [the offenses in N.D.C.C.
§§ 62.1-02-0l(l)(a) or (b)] ... even though ... [t]he person committed an

offense equivalent to an offense described in subdivision a or be of
subsection 1 when that person was subject to juvenile adjudication or
proceedings and a determination of a court under chapter 27-20.4[.]"
[~ 33] Read together, N.D.C.C. §§ 62.1-02-0l(l)(b) and (2)(f) convey that
an individual subject to juvenile adjudication for a felony or class A
misdemeanor offense involving violence or intimidation is prohibited
from possessing a firearm for five years after conviction or release from
incarceration or supervision.
[~ 34] As detailed above in Section II of this brief, N.D.C.C. §§ 27-20-33
and 62.1-02-01 can readily be harmonized with section 62.1-02-01 being
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applied as an exception to the general rule in section 27-20-33. No other
reading gives effect to both statutes. "Ambiguous" means "capable of
being understood in more than one way." Ambiguous, The MerriamWebster Dictionary (Mass Market ed. 2016). Because there is only one
way to read N.D.C.C. §§ 27-20-33 and 62.1-02-01 in harmony, section
62.1-02-01 is plainly unambiguous. The district court did not err in
denying Moses' s motion to dismiss on this ground.

CONCLUSION
[~ 35] Because Moses was afforded due process and N.D.C.C. § 62.1-0201 is not ambiguous or unconstitutionally vague, the State asks this
Court to AFFIRM the order deferring imposition of sentence.

ORAL ARGUMENT STATEMENT
[~ 36] The State requests oral argument to respond to points raised by
the Appellant and answer any questions the Court may have.
Respectfully submitted this 6 th day of July 2022.
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