20220101

IN THE SUPREME COURT
STATE OF NORTH DAKOTA

FILED
IN THE OFFICE OF THE
CLERK OF SUPREME COURT
JULY 19, 2022
STATE OF NORTH DAKOTA

Kengi Moses,
Appellant

Supreme Court No.: 20220101
District Court No.: 09-2021-CR-229

v.
State of North Dakota
Appellee.
______________________________________________________________________________
On appeal from the Judicial decision during the Preliminary Hearing held on July 21, 2021, the
order denying Appellant’s motion to strike, suppress, and dismiss stated on the record for the
hearing held on September 28, 2021, and the order denying his motion to dismiss entered on
January 7, 2022
Cass County District Court
East Central Judicial District
The Honorable Tristan Van de Streek, Presiding

APPELLANT’S REPLY BRIEF

Alexis Madlom, Legal Intern
Certified under N.D. R. Ltd. Practice by Law
Students
Stormy Vickers (ND # 06539)
Vickers Law
808 Third Ave S., Ste. 201
Fargo, ND 58103
Telephone: (701) 365-4884
Vickerslaw.efile@gmail.com
ATTORNEY FOR APPELLANT

1

TABLE OF CONTENTS

Page

TABLE OF AUTHORITIES……………………………………………………………………...3
Paragraph
LAW AND ARGUMENT……………………………………………………………..………1-17
I.
II.

III.

The State violated Mr. Moses’ constitutional right to Due Process………………...1-2
The State violated Mr. Moses’ right to Equal Protection by turning a civil
juvenile adjudication into a criminal conviction without providing the right
to a jury trial………………………………………………………………………...3-9
Reading North Dakota Century Code § 62.1-02-01(2)(f) as a “narrow
exception” allowing a civil juvenile adjudication to be used as a criminal
conviction would be unconstitutional…………………………………………….10-17

CONCLUSION…………………………………………………………………………………..18
Page
CERTIFICATE OF COMPLIANCE…………………………………………………………….11

2

TABLE OF AUTHORITIES
Case Law

Paragraph Number

District of Columbia v. Heller, 554 U.S. 570, 128 S. Ct. 2783 (2008)……………………………...1
Hector v. City of Fargo, 2014 ND 53, 844 N.W.2d 542…………………………………………....8
In re Gault, 387 U.S. 1, 87 S. Ct. 1428 (1967)……………………………………………………..3
In re L.M., 286 Kan. 460, 186 P.3d 164 (2008)…………………………………………………….4
McDonald v. City of Chi., 561 U.S. 742, 130 S. Ct. 3020 (2010)………………………………..…1
McKeiver v. Pennsylvania, 403 U.S. 528, 91 S. Ct. 1976 (1971)……………………………….3, 4
Mickelson v. Cty. of Ramsey, 823 F.3d 918 (8th Cir. 2016)………………………………………...1
State v. Kranz, 353 N.W.2d 748 (N.D. 1984)…………………………………………………...7, 8
TOOZ v. STATE, 76 N.D. 599, 38 N.W.2d 285 (1949)…………………………………………...16
Walters v. Wolf, 660 F.3d 307 (8th Cir. 2011)……………………………………………………...1
Constitutional Provisions
N.D. Const. art. I, § 12…………………………………………………………………………....13
U.S. Const. amend. VI……………………………………………………………………………14
U.S. Const. amend. XIV, § 1.…………………………………………………………………13, 14
Statutory Law
N.D.C.C § 27-20-33………………………………………………………………………...1, 2, 12
N.D.C.C. § 27-20-52(1)………………………………………………………………………….11
N.D.C.C. § 62.1-02-01………………………………………………………………………passim
Other Citations:
Appellee Brief…...………………………………………………………………………….....2, 17

3

LAW AND ARGUMENT
I.
1.

The State violated Mr. Moses’ constitutional right to Due Process.
Possession of a firearm is a property interest as well as a protected liberty right under the

Second Amendment and the Due Process Clause. Mickelson v. Cty. of Ramsey, 823 F.3d 918, 930
(8th Cir. 2016); Walters v. Wolf, 660 F.3d 307, 311 (8th Cir. 2011); McDonald v. City of Chi., 561
U.S. 742, 778, 130 S. Ct. 3020, 3042 (2010); District of Columbia v. Heller, 554 U.S. 570, 604;
616-17, 128 S. Ct. 2783, 2804; 2811 (2008). Due process requires notice of the immediate and
certain result that Mr. Moses’ property and liberty rights to possess a firearm were being taken
away. The North Dakota Century Code states: “An order of disposition or other adjudication …
does not impose any civil disability ordinarily resulting from a conviction.” N.D.C.C § 27-20-33.
This not only fails to give notice of an infringement on constitutional rights, it gives assurance that
a civil disability will not result in juvenile court. Mr. Moses’ due process rights were violated
because he was not informed of the immediate and certain result that his property and liberty right
to possess a firearm was being taken away. That is exactly what due process is supposed to protect.
Mr. Moses does not argue that the State cannot regulate a right under Due Process, such as a right
to a firearm, but when It infringes upon a protected right, It must give notice.
2.

“N.D.C.C. ch. 12.1-32 lays out penalties and sentencing under the criminal code” and

“[b]ecause Moses's underlying offense here was a juvenile adjudication under the Juvenile Court
Act, the criminal code would not apply.” Appellee Brief ¶ 14. The Juvenile code, as previously
discussed, does explicitly address the issue in contention: “An order of disposition or other
adjudication … does not impose any civil disability ordinarily resulting from a conviction.”
N.D.C.C § 27-20-33. Without notice, the State cannot infringe on Mr. Moses’ constitutional
property and liberty right to possess a firearm.
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II.
3.

The State violated Mr. Moses’ right to Equal Protection by treating a civil juvenile
adjudication as a criminal conviction without providing the right to a jury trial.
Juvenile court was created to be separate from criminal court. McKeiver v. Pennsylvania,

403 U.S. 528, 540, 91 S. Ct. 1976, 1983 (1971). “[T]he end result of a declaration of delinquency
‘is significantly different from and less onerous than a finding of criminal guilt.’” Id.
[O]ne of the important benefits of the special juvenile court procedures is that they
avoid classifying the juvenile as a "criminal." The juvenile offender is now classed
as a "delinquent." There is, of course, no reason why this should not continue. It is
disconcerting, however, that this term has come to involve only slightly less stigma
than the term "criminal" applied to adults. It is also emphasized that in practically
all jurisdictions, statutes provide that an adjudication of the child as a delinquent
shall not operate as a civil disability or disqualify him for civil service appointment.
In re Gault, 387 U.S. 1, 22-24, 87 S. Ct. 1428, 1441-42 (1967).
4.

Some states have started to “eroded the benevolent parens patriae character that

distinguished [the juvenile system] from the adult criminal system.” In re L.M., 286 Kan. 460,
469-70, 186 P.3d 164, 170 (2008). “The United States Supreme Court relied on the juvenile justice
system's characteristics of fairness, concern, sympathy, and paternal attention in concluding that
juveniles were not entitled to a jury trial.” Id. (citing McKeiver, 403 U.S. at 550). Because some
states have made the juvenile justice system more akin to the criminal court system, juveniles have
been held to have the constitutional right to a jury trial in those states under the Sixth and
Fourteenth Amendments. Id.
5.

If the State wants to obtain a civil juvenile adjudication, they do not have to deal with the

strains of the criminal system - they are instead able to bring a case in what is supposed to be a
rehabilitative juvenile system that does not result in criminal consequences or civil disabilities,
that does not involve any finding of guilt, where the Sixth Amendment right to a jury does not
attach, and where juveniles are not entitled to rights and protections of the adult criminal system.
If the State wants to obtain a criminal conviction, they must go through the criminal system 5

which is a part of a punitive system that includes a finding of guilt, results in a label of the
defendant as a criminal, result in civil disabilities, and triggers the safeguards of the Sixth
Amendment right to a jury trial.
6.

The State attempts to take the “significant difference” between a juvenile adjudication and

a criminal conviction away by mashing together two divergent ideologies. This hybridization of
the systems consequently treats a 15-year-old accused of what “would be a Class C Felony if
committed by an adult” vastly different than an 18-year-old accused of an actual C felony. The
State bypasses the fundamental rights that are afforded to a criminal defendant before a finding of
guilt by attempting to turn a juvenile adjudication which involves no finding of guilt, into a
criminal conviction without having to comply with the constitutional protections that are
fundamental to criminal proceedings in America. During his juvenile proceedings, Mr. Moses was
not afforded the rights that he would have received if the case would be in criminal court.
7.

One of the most well-known and important constitutional rights that is associated with a

criminal charge is the Sixth Amendment right to a jury trial.
The Sixth Amendment to the United States Constitution, applicable to the States
through the Fourteenth Amendment, requires that defendants accused of serious
crimes be afforded the right to a trial by jury. The purpose of the jury trial is to
prevent governmental oppression and arbitrary law enforcement. The right to be
tried by one's peers is fundamental to the American system of criminal justice; an
inestimable safeguard against the corrupt or overzealous prosecutor and against the
complaint, biased, or eccentric judge… The great importance and public interest in
jury trials as the normal and preferred mode of fact-finding in criminal cases
precludes a defendant from waiving the right to trial by jury without the express,
intelligent consent of the defendant and consent of the prosecutor and judge.
State v. Kranz, 353 N.W.2d 748, 750-51 (N.D. 1984) (internal citations omitted).
8.

The correct level of scrutiny for this court to analyze Mr. Moses’ equal protection claim is

strict scrutiny. Strict scrutiny is applied when there is an infringement of a fundamental right.
Hector v. City of Fargo, 2014 ND 53, ¶ 34, 844 N.W.2d 542, 554 (internal citations omitted). The
6

right to a trial by jury is a fundamental right. Kranz, 353 N.W.2d at 751. Under strict scrutiny, a
law will be stuck down as unconstitutional unless the State shows that “the statute promotes a
compelling governmental interest and that the distinctions drawn by the law are necessary to
further its purpose." Hector, 2014 ND 53 at ¶ 34. Under strict scrutiny, subsection N.D.C.C. §
62.1-02-01(2)(f) should be stricken down as the state has failed to that the statute promotes a
compelling government interest and that the distinctions drawn by the law are necessary to further
its purpose.
9.

Even if this court were to look past the fact that this law involves an infringement of

fundamental rights and apply rational basis scrutiny, the law still fails because Mr. Moses has
established that the law is patently arbitrary and bears no rational relationship to a legitimate
governmental purpose. The exclusion of the right to a jury for certain juveniles who the State
chooses not to transfer to criminal court, but that the State still wants to equate to a criminal
conviction, has no legitimate purpose. It is punitive and unconstitutional. Mr. Moses is not arguing
that a right to trial by jury needs to be added to the constitutional rights afforded to all juveniles,
but that when the State wants to use a civil juvenile adjudication as a criminal conviction, there
must be a right to a trial by jury.
III.

Reading North Dakota Century Code § 62.1-02-01(2)(f) as a “narrow exception”
allowing a civil juvenile adjudication to be used as a criminal conviction would be
unconstitutional.

10. The use of a juvenile adjudication as a criminal conviction in North Dakota Century Code
§ 62.1-02-01(2)(f) is unconstitutional and irreconcilable with the numerous laws that would have
to be overlooked to allow the exception. Allowing North Dakota Century Code § 62.1-02-01(2)(f)
to stand would make two statutes meaningless, cause subsection (2)(f) to irreconcilably conflict
with itself, and violate three constitutional amendments.
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11. The State and the District Court was not even allowed to have or use the information in the
juvenile adjudication outside of juvenile court. North Dakota Century Code § 27-20-52(1) states:
Unless a charge of delinquency is transferred for criminal prosecution under section
27-20-34, the interest of national security requires, or the court otherwise orders in
the interest of the child, the law enforcement and correctional facility records and
files of a child alleged or found to be delinquent, unruly, or deprived are not open
to public inspection.
N.D.C.C. § 27-20-52(1). This statute would be meaningless if private juvenile records are allowed
to be used against the child in North Dakota Century Code § 62.1-02-01(2)(f).
12. Even if the information was used, the Uniform Juvenile Court Act states that
“[a]n order of disposition or other adjudication in a proceeding under this chapter
is not a conviction of crime and does not impose any civil disability ordinarily
resulting from a conviction or operate to disqualify the child in any civil service
application or appointment… [t]he disposition of a child and evidence adduced in
a hearing in juvenile court may not be used against him in any proceeding in any
court other than a juvenile court."
N.D.C.C. § 27-20-33. This statute would be meaningless by North Dakota Century Code § 62.102-01(2)(f) because it would have to be an exception to every part of this statute – turning a civil
adjudication to a criminal conviction, not allowing civil disabilities to allowing civil disabilities,
and that the disposition is not allowed to be used against the juvenile outside of juvenile court to
allowing a juvenile adjudication to be used against the person in criminal court.
13. Allowing the civil adjudication to result in the civil disability of losing the right to possess
a firearm would then violate the Due Process Clause of the United States Constitution and the
North Dakota Constitution. Due Process provide that no person will be deprived of life, liberty, or
property without due process of law. 10 U.S. Const. amend. XIV, § 1. 9; N.D. Const. art. I, § 12.
Juveniles are not afforded notice under the Due Process Clause because the Juvenile Code
specifically prohibits an adjudication from resulting in civil disabilities.
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14. The exception would also violate the Equal Protection Clause. The Equal Protection Clause
protects citizens from States from making or enforcing a law that abridges the privileges or
immunities of a citizen or a law that denies a person equal protection of the laws. U.S. Const.
amend. XIV, § 1. North Dakota Century Code § 62.1-02-01(2)(f). This exception would also have
to be an exception to the Sixth Amendment. The Sixth Amendment gives all “accused” in a
criminal prosecution the right to an impartial jury. U.S. Const. amend. VI. Mr. Moses was not
afforded the right to a jury trial for his civil juvenile adjudication, so using that civil adjudication
as a criminal conviction would violate equal protection and the Sixth Amendment.
15. Finally, this exception would have to write an exception into N.D.C.C.§ 62.1-02-01 itself.
North Dakota Century Code § 62.1-02-01(2) states, “[f]or the purposes of this section, ‘conviction’
means a determination that the person committed one of the above-mentioned crimes upon a
verdict of guilt, a plea of guilty, or a plea of nolo contendere…” N.D.C.C.§ 62.1-02-01. This
statute requires a finding of guilt. Id. Since a juvenile adjudication does not include a verdict of
guilt, a plea of guilty, or a plea of nolo contendere, an additional exception would need to be read
into the statute to provide that either somehow a juvenile adjudication equates to a finding of guilt
or that this prerequisite of the statute does not apply as it is written to subsection (2)(f).
16. Allowing N.D.C.C. § 62.1-02-01(2)(f) to stand as written would require writing an
irrational exception into three statutes, including N.D.C.C. § 62.1-02-01(2)(f) itself, as well as
unconstitutionally writing an exception into three constitutional amendments. The Statutes are
irreconcilable because N.D.C.C. § 62.1-02-01(2)(f) is unconstitutional. A statute may be
constitutional in part and unconstitutional in part. TOOZ v. STATE, 76 N.D. 599, 609, 38 N.W.2d
285, 291 (1949). If the section of the statute that is unconstitutional can be severed, only the
unconstitutional section needs to be stricken. Id.
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17. “N.D.C.C. § 62.1-02-01(2)(f) provides a particular, narrow exception to the general rule
that juvenile adjudications are not criminal convictions; subdivision 2(f) considers a juvenile
adjudication to be a conviction only for determining whether a person is prohibited from
possessing a firearm.” Appellee Brief ¶ 28.

It is irrelevant for what purpose the juvenile

adjudication is being used as a criminal conviction. Any use of a civil juvenile adjudication as a
criminal conviction without affording a juvenile the rights associated with the criminal system is
unconstitutional. If the State wished to treat Mr. Moses as though he had a criminal conviction, it
needed to obtain a criminal conviction by simply transferring the case to criminal court or afford
Mr. Moses the rights associated with obtaining a criminal conviction, such as a jury trial.
Conclusion
18. Due to Mr. Moses’ Constitutional rights to Due Process and Equal Protection being
violated, the district court improperly using the prior juvenile adjudication, Mr. Moses requests
that this court reverse his conviction.
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