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JURISDICTION
[¶1] This is an appeal from an order granting a motion to abate (“Abatement
Order”) (R258), an order denying reconsideration of the Abatement Order (R272), and an
order and judgment awarding attorney’s fees (R285 & 288). This Court has appellate
jurisdiction under N.D. Const. art. VI, § 6 and N.D.C.C. §§ 28-27-01 and 28-27-02.
[¶2] However, because this Court has not directly decided whether an order abating
an action is appealable, Appellants filed with their Notice of Appeal a motion requesting
leave to include in this Appellant’s Brief an alternative request for this Court to exercise
its original jurisdiction to review the district court’s decisions under its supervisory
authority conferred by N.D. Const. art. VI, § 2 and N.D.C.C. § 27-02-04. The Chief Justice
granted the motion on May 16, 2022.
[¶3] If this Court concludes the orders and judgment at issue are not appealable, it
should issue a supervisory writ reversing the district court because Appellants will
otherwise be left without an adequate alternative remedy for obtaining a decision from this
Court on the important public interest issue of whether North Dakotans working in North
Dakota are entitled to have North Dakota courts decide claims related to the enforceability
of non-compete and non-solicitation agreements that are void under N.D.C.C. § 9-08-06
and North Dakota specific remedies related to wrongful enforcement of such agreements.
State, ex rel. Harris v. Lee, 2010 ND 88, ¶ 6, 782 N.W.2d 626 (“Exercise of supervisory
jurisdiction may be warranted when issues of vital concern regarding matters of important
public interest are presented.”); Osborne v. Brown & Saenger, Inc., 2017 ND 288, ¶ 13,
904 N.W.2d 34 (“North Dakota has a strong public policy against non-compete
agreements.”).
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STATEMENT OF THE ISSUES
[¶4]

1. Whether the district court erred by abating this action involving claims related

to the enforceability of non-compete and non-solicitation of customers agreements against
a North Dakotan working in North Dakota in favor of a Kansas action seeking to enforce
those agreements under Kansas law.
a. Whether the district court is required to decide the merits of the claims in this
action under this Court’s decision in Osborne v. Brown & Saenger, Inc., 2017
ND 288, 904 N.W.2d 34.
b. Whether the district court erred by abating this action under this Court’s
decision in Lucas v. Porter, 2008 ND 160, 755 N.W.2d 88.
c. Whether the district court erred by concluding that Jacam 2013 did not waive
its abatement argument by failing to plead abatement as an affirmative defense.
2. Whether the district court erred in denying the motion for reconsideration of its
order abating this action and by concluding the reconsideration motion was frivolous in
awarding attorney’s fees under N.D.C.C. § 28-26-01.
STATEMENT OF THE CASE
[¶5] This is an action by William Kainz, who at all relevant times has lived and
worked in North Dakota, and Mr. Kainz’s current employer, GeoChemicals, LLC
(“GeoChem”), against Mr. Kainz’s former employer, Jacam Chemical Company 2013,
LLC (“Jacam 2013”), arising from Jacam 2013’s efforts to prevent Mr. Kainz from
working in North Dakota by enforcing in a Kansas court non-compete and non-solicitation
of customers agreements (collectively “non-compete agreements”) that are void under
North Dakota law. (Amended Complaint, R186). The procedural background of the action
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is complex, but the simple question on appeal is whether North Dakotans are entitled to
have North Dakota courts decide if North Dakota law gives them the right to choose who
they work for in North Dakota.
[¶6]

The original plaintiffs to this action were Mr. Kainz, GeoChem, Dirk

McWhorter, and Ronald Rebel (collectively “Original Plaintiffs”). (Complaint, R1). The
original defendants were Jacam 2013, Jason Biffle, Jesse Smyle, and Boyd Meduna
(collectively “Original Defendants”). (Id.). Mr. Kainz, Mr. McWhorter, and Mr. Rebel
are North Dakotans who left employment with Jacam 2013 in North Dakota to work for
GeoChem in North Dakota. (Id. at 2-7:¶¶11-49). Jacam 2013 attempted to prevent them
from working for GeoChem by initiating lawsuits in Kansas seeking enforcement of noncompete agreements that are void under North Dakota law. (Id. at 4-7:¶¶25-26,39-40&4648). Jacam 2013 also sought and obtained in Kansas a temporary restraining order
prohibiting Mr. Kainz from working for GeoChem. (Kansas TRO, R191). Mr. Biffle, Mr.
Smyle, and Mr. Meduna were supervisors at Jacam 2013 who told Mr. McWhorter and Mr.
Rebel that Jacam 2013 would not attempt to enforce their non-compete agreements if they
left Jacam 2013 for GeoChem. (Id. at 3-5:¶¶17-23&33-37).
[¶7] The Original Plaintiffs initiated this action against the Original Defendants on
August 28, 2019. (Admission of Service, R24). The complaint included (1) a claim by
Mr. McWhorter against Mr. Biffle, Mr. Smyle, and Jacam 2013 for deceit; (2) a claim by
Mr. Rebel against Mr. Meduna and Jacam 2013 for deceit; (3) a claim by Mr. Kainz and
GeoChem against Jacam 2013 for tortious interference with business contract; and (4)
claims by all Original Plaintiffs against Jacam 2013 for injunctive relief and for a
declaratory judgment that the non-compete and non-solicitation agreements are
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unenforceable. (R1:9-17¶¶64-113). The Original Plaintiffs filed with their complaint a
motion for preliminary injunction seeking to enjoin Jacam 2013 from taking further action
to prevent the Original Plaintiffs from working and carrying on business in North Dakota
through enforcement of the non-compete agreements. (R10-11). The district court set a
hearing on the motion for October 4, 2019. (Notice of Hearing, R50).
[¶8] On September 9, 2019, the Original Defendants improperly removed this
action to federal court on the grounds that Mr. Smyle and Mr. Meduna had been
fraudulently joined as defendants to prevent removal based on diversity. (First Notice of
Removal, R54). On September 23, 2019, the Original Plaintiffs moved to remand. (First
Motion to Remand (Case No. 1:19-cv-189), R151). The federal court concluded there was
no fraudulent joinder and remanded the action to state court on December 9, 2020. (Order
Granting First Motion to Remand (Case No. 1:19-cv-189), R152).
[¶9] While the motion to remand was pending, two of the Original Plaintiffs, Mr.
McWhorter and Mr. Rebel, entered into settlement agreements in which Jacam 2013 agreed
to dismiss its claims against them in Kansas and they agreed to dismiss their claims in this
action. (Second Remand Brief (Case No. 1:20-cv-243), R162:2-3). Following remand, on
December 29, 2020, the parties filed a stipulation to dismiss Mr. McWhorter and Mr.
Rebel’s claims in this action in accordance with the settlement, and the district court issued
an order approving the stipulation. (Stipulation, R56; Order Dismissing Claims, R59). The
effect of the dismissal was that all claims against Mr. Biffle, Mr. Smyle, and Mr. Meduna
were dismissed and that only Mr. Kainz and GeoChem’s claims against Jacam 2013 for
tortious interference with business contract, declaratory judgment, and injunction remained
pending. (Complaint; R1; Stipulation, R56).
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[¶10] On December 30, 2020, long after the expiration of the one-year period for
removing on diversity grounds under 28 U.S.C. § 1446(c), Jacam 2013 improperly
removed this action to federal court for a second time. (Second Notice of Removal, R63).
On January 22, 2021, Mr. Kainz and GeoChem moved to remand. (Second Motion to
Remand (Case No. 1:20-cv-243), R151). On March 5, 2021, the federal court remanded
to state court because removal was untimely. (Order Granting Second Motion to Remand
(Case No. 1:20-cv-243), R152). On April 8, 2021, the parties filed a stipulated scheduling
plan which was adopted by the district court on April 9, 2021. (R:75-76).
[¶11] On April 26, 2021, the district court was finally able to hold a hearing on Mr.
Kainz and GeoChem’s motion for preliminary injunction filed in August 2019. (Notice of
Hearing, R68). And, on May 6, 2021, the district court issued a preliminary injunction
prohibiting Jacam 2013 from further enforcing Mr. Kainz’s non-compete and nonsolicitation agreements and allowing Mr. Kainz to work for GeoChem and call on any
customers in North Dakota. (Order, R109).
[¶12] On August 2, 2021, Mr. Kainz and GeoChem moved to amend their
complaint to add a claim for abuse of process and to seek punitive damages based on Jacam
2013’s knowledge at the time it obtained the Kansas TRO that Mr. Kainz’s non-compete
agreements were unenforceable under North Dakota law and Jacam 2013’s subsequent
efforts to use the Kansas TRO to prevent Mr. Kainz from working for GeoChem in North
Dakota and soliciting its customers for nearly the entire two-year term of the non-compete
agreements. (Motion to Amend Brief, R116). The district court granted the motion on
August 31, 2021. (R183). Mr. Kainz and GeoChem filed their amended complaint that
day. (R186). Jacam 2013 filed its answer on September 13, 2021. (R193). On September
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16, 2021, the parties filed a stipulation to extend the remaining discovery deadlines which
the district court approved. (R195&198). Jacam 2013 subsequently served written
discovery. (Motion for Reconsideration Brief, R261:6:¶13).
[¶13]

Then, on November 4, 2021, more than two years after this action

commenced, Jacam 2013 moved to abate this action in favor of its action against Mr. Kainz
and GeoChem in Kansas. The district court held oral argument on the motion on January
13, 2022, and issued an order abating this action on January 19, 2022. (Notice of Hearing,
R224; Abatement Order, R258). The effect of the Abatement Order is that the district court
will not decide the merits of Mr. Kainz and GeoChem’s claims related to the enforceability
of the non-compete agreements and will dismiss this action after the Kansas court issues a
judgment on the merits of the claims pending in Kansas. (Abatement Order, R258).
[¶14]

On February 16, 2022, Mr. Kainz and GeoChem filed a motion for

reconsideration of the order granting the motion to abate. (R260-261). The district court
denied the motion on March 14, 2022. (R272). On March 18, 2022, Jacam 2013 filed a
motion for attorney’s fees seeking recovery of the fees it incurred in responding to the
motion for reconsideration. (R275-276). On April 26, 2022, the district court granted the
motion and issued an order awarding a portion of the fees Jacam 2013 requested. (R285).
A judgment awarding the attorney’s fees was entered on April 27, 2022. (R288).
[¶15] On May 10, 2022, Mr. Kainz and GeoChem filed their notice of appeal in
this Court and a motion to stay the attorney’s fees judgment in the district court. (Notice
of Appeal, R301; Motion for Stay, R292). The district court granted the stay on May 17,
2022. (Order for Stay, R307).
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STATEMENT OF THE FACTS
[¶16] Mr. Kainz is a North Dakotan who, at all relevant times, has lived and worked
(or attempted to work) exclusively in North Dakota. (Amended Complaint, R186:8:¶54).
Jacam 2013 is a Delaware limited liability company with its principal place of business in
Kansas and an office and employees in North Dakota. (Id. at 1:¶3; Kansas Complaint,
R189:2:¶6). Mr. Kainz started working for Jacam 2013 in April 2014. (Kainz Employee
Agreement, R85). As a condition of employment, Jacam 2013 required Mr. Kainz and all
other North Dakota employees to sign Employee Agreements with non-disclosure, noncompete, and non-solicitation provisions. (Id. at 2-5:Arts.4&5; Preliminary Injunction
Response, R:79:3-5:¶¶9-13).
[¶17] The non-compete and non-solicitation provisions in Mr. Kainz’s Employee
Agreement prohibited him from working for a Jacam 2013 competitor and from soliciting
Jacam 2013 customers for two years following termination of his employment. (R85:45:Art.5.2-5.3). Those provisions are illegal in North Dakota. (Preliminary Injunction
Order, R109:4:¶9). Jacam 2013 attempted to avoid North Dakota’s prohibition against
non-compete agreements by including in the Employee Agreement a venue provision
permitting lawsuits to enforce the agreement to be brought in Kansas and a choice of law
provision providing for the application of Kansas law which permits enforcement of noncompete agreements. (R:85:7:Art.12). The venue and choice of law provisions are
unenforceable under North Dakota law. (Preliminary Injunction Order, R109:4-5:¶10).
Despite insisting on their enforcement in both the North Dakota and Kansas actions, Jacam
2013 included in the Employee Agreement a provision stating, “Notwithstanding anything
to the contrary herein, the post-termination restrictions in this Article 5 [Non-
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Compete/Non-Solicitation] shall not apply in any state in which such restriction would be
invalid or unenforceable under applicable state laws . . . provided that the court in such
state elects not to apply Kansas law as set for [sic] in Article 12.2.” (R:85:5:Art.5.2.d).
[¶18] GeoChem is a competitor of Jacam 2013 that conducts business and has
employees in North Dakota. (Amended Complaint, R:186:4:¶26). On May 31, 2019,
GeoChem offered Mr. Kainz employment in North Dakota in a formal offer letter. (R188).
Mr. Kainz accepted and advised Jacam 2013 that he was going to work for GeoChem.
(Id.). On June 3, 2019, Jacam 2013 sent Mr. Kainz a cease-and-desist letter which
incorrectly advised that the non-compete provisions in his Employee Agreement were
enforceable to bar him from working for GeoChem in North Dakota. (R127).
[¶19] Three days later, on June 6, 2019, Jacam 2013 filed in Kansas a complaint
and application for temporary restraining order (“Kansas Complaint”) against Mr. Kainz
and GeoChem seeking enforcement of the non-compete agreements in North Dakota
through application of the Kansas venue and choice of law provisions. (R189). The Kansas
Complaint included claims against Mr. Kainz and GeoChem for violation of the Kansas
Trade Secrets Act, against Mr. Kainz for breach of his non-disclosure, non-compete, and
non-solicitation agreements and of his fiduciary duties, and against GeoChem for tortious
interference with existing and prospective contracts and business relations. (Id.). On June
11, 2019, the Kansas court issued an ex parte temporary restraining order (“Kansas TRO”)
that indefinitely enjoined Mr. Kainz from working for GeoChem or any other Jacam 2013
competitor in any county where Jacam 2013’s current or prospective customers were
located and from soliciting Jacam 2013’s current or prospective customers. (R191).
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[¶20] On July 10, 2019, GeoChem filed in the Kansas action its answer, a
counterclaim against Jacam 2013, and a third-party claim against Jacam 2013’s parent
company, CES Energy Solutions, Corp. (“CES”). (R211). GeoChem brought claims
against Jacam 2013 and CES for (1) tortious interference with existing and prospective
business relationships between GeoChem and its customers; (2) civil conspiracy to
interfere with GeoChem’s business relationships with existing and prospective customers,
potential employees, and potential and existing suppliers; and (3) injunctive relief
restraining Jacam 2013 and CES from contacting GeoChem’s prospective business
relationships. (Id. at 36-41:¶¶23-55). Mr. Kainz filed his answer in the Kansas action on
July 19, 2019. (R212). He did not bring any counterclaims or third-party claims. (Id.).
[¶21] On August 28, 2019, Mr. Kainz and GeoChem sought relief from the Kansas
TRO by initiating this action and asking the North Dakota state district court to issue a
preliminary injunction permitting Mr. Kainz to exercise his right to work for GeoChem in
North Dakota, including allowing Mr. Kainz to call on North Dakota customers.
(Admission of Service, R24). In addition to seeking injunctive relief, Mr. Kainz and
GeoChem brought claims against Jacam 2013 for tortious interference with the
employment contract between Mr. Kainz and GeoChem and for declaratory judgment that
the non-compete and non-solicitation provisions in the Employee Agreement are
unenforceable. (Complaint, R1:12-16:¶¶87-105). Mr. Kainz and GeoChem did not and
have never asked a North Dakota court to prevent Jacam 2013 from pursuing its trade
secrets claims or its claims related to the non-disclosure agreements in Kansas.
[¶22] Jacam 2013 delayed Mr. Kainz and GeoChem’s ability to get a North Dakota
court decision on the enforceability of the non-compete agreements through two improper
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removals to federal court which permitted Jacam 2013 to use the Kansas TRO to prevent
Mr. Kainz from working for GeoChem in North Dakota for nearly the entire two-year term
provided in the Jacam 2013 non-compete agreement. (First Notice of Removal, R54;
Second Notice of Removal, R63). When the North Dakota state district court was finally
able to retain jurisdiction long enough to decide the preliminary injunction motion, it issued
an order permitting Mr. Kainz to work for GeoChem and to solicit Jacam 2013’s customers.
(R109). The order issued on May 6, 2021, just over three weeks before Mr. Kainz’s noncompete period expired on May 31, 2021, stated that “[c]onsidering the strength of the
Osborne [v. Brown & Saenger, Inc., 2017 ND 288, 904 N.W.2d 34] case, Jacam should
never have attempted to enforce the [non-compete] provision[.]” (R109:6:¶12).
[¶23] While Mr. Kainz was restrained from working for GeoChem during the two
removals, discovery continued in Jacam 2013’s Kansas lawsuit against Mr. Kainz and
GeoChem and in several related lawsuits Jacam 2013 had initiated against GeoChem and
other former Jacam 2013 employees. (Motion to Amend Reply, R161:8-9:¶13). Mr. Kainz
and GeoChem learned through that discovery that multiple Jacam 2013 representatives,
including its President of U.S. Production Chemicals, Vern Disney, knew before Jacam
2013 sought the Kansas TRO that the non-compete agreements were illegal in North
Dakota; and despite that knowledge, Jacam 2013 was continuing to require its North
Dakota employees to sign agreements with illegal non-compete provisions. (Motion to
Amend Brief, R116:7-15:¶¶16-24). Mr. Kainz and GeoChem moved to amend their
complaint to add an abuse of process claim and to seek punitive damages based on that
new information and Jacam 2013’s conduct in obtaining and enforcing the Kansas TRO.
(R114-116). The district court granted the motion on August 31, 2021. (R183).
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[¶24] Then, on November 4, 2021, after participating in over two years of litigation
during which it improperly removed to federal court twice, unsuccessfully resisted the
motion for preliminary injunction and the motion to amend the complaint, neglected to
include abatement as an affirmative defense in its answer, stipulated to two discovery plans,
and served written discovery, Jacam 2013 filed a motion asking the district court to abate
this action in favor of the Kansas action, i.e., to stay this action until the Kansas court
decides the merits of the claims pending in Kansas and then dismiss this action after the
Kansas court issues a judgment. (Motion to Abate Brief, R210). Essentially, Jacam 2013
argued, and the district court erroneously held, that although the non-compete, nonsolicitation, venue, and choice of law provisions in the Employee Agreements Jacam 2013
required its North Dakota employees to sign are illegal and unenforceable under N.D.C.C.
§ 9-08-06 and Osborne, a Kansas court should decide whether those provisions can be
enforced under Kansas law because Jacam 2013 “won a race” to the Kansas courthouse.
(Id.; Abatement Order, R258).
[¶25]

The district court issued its Abatement Order on January 19, 2022,

concluding that it “must” abate this action in favor of the Kansas action under this Court’s
decision in Lucas, for three reasons: (1) “the issue regarding abatement ha[d] been
sufficiently raised through the pleadings”; (2) “the Kansas action involving these parties
was first in time and is still pending”; and (3) “there is sufficient identity between the
Kansas and North Dakota case so that abatement does apply . . . [because] [t]he evidence
to be submitted in both cases appears to be relatively the same and it arises out of the same
series of transactions.” (R258). The Order did not address the impact of N.D.C.C. § 9-0806 and Osborne on Mr. Kainz and GeoChem’s right to have the enforceability of the non-
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compete agreements decided by a North Dakota court. (Id.). The Order’s effect is that the
North Dakota court will defer to the Kansas court’s decisions on whether Mr. Kainz, a
North Dakotan, was permitted to work in North Dakota and whether Mr. Kainz is required
to pay damages to Jacam 2013 for exercising his right to work for the employer of his
choosing and that Mr. Kainz and GeoChem will be unable to continue pursuing their claims
related to the enforceability of the non-compete agreements in North Dakota. (Id.).
[¶26]

On February 16, 2022, Mr. Kainz and GeoChem filed a motion for

reconsideration under N.D.R.Civ.P. 59(j) requesting the district court to reverse its decision
abating this action because it was inconsistent with N.D.C.C. § 9-08-06, Osborne, and the
preliminary injunction order and because it misapplied Lucas and other North Dakota
abatement law. (R260-261). Mr. Kainz and GeoChem attached as exhibits to the motion
amended pleadings from the Kansas action showing that Jacam 2013 had continued to
pursue in Kansas its claims against Mr. Kainz and GeoChem for damages based on the
alleged violation of the non-compete agreements even after the district court issued its
preliminary injunction prohibiting Jacam 2013 “from further being able to enforce its noncompete/non-solicitation clause[.]” (Order, R109:7:¶16; Second Amended Kansas
Complaint, R263:23-27:¶¶79-87&96-103). Jacam 2013 filed a response arguing the
motion was frivolous and requesting attorney’s fees under N.D.C.C. § 28-26-01. (R265).
[¶27] On March 14, 2022, the district court issued an order dated March 11, 2022,
denying the motion for reconsideration because it was based on “arguments the Court ha[d]
already considered and found unpersuasive.” (R272:2-3:¶4). The order stated, with no
analysis of N.D.C.C. § 9-08-06 or Osborne, that “there is no law which prevents the Court
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from making distinct decisions on a preliminary injunction and motion for abatement.” (Id.
at 3:¶4). The order did not grant Jacam 2013’s request for attorney fees. (Id.).
[¶28] On March 18, 2022, Jacam 2013 renewed its attorney’s fees request by filing
a motion seeking $19,908.50 in attorney’s fees for 58.4 hours of time that five attorneys
and one paralegal billed for preparing Jacam 2013’s response to the reconsideration motion
Jacam 2013 claimed was frivolous because it was based on the same arguments the parties
had previously briefed. (R275-276). On April 26, 2022, the district court issued an order
concluding that Mr. Kainz and GeoChem’s reconsideration motion was frivolous because
it relied on arguments presented in their response to the motion to abate and that $2,400.00
was a reasonable attorney’s fee award. (R285). A judgment awarding attorney fees was
entered on April 27, 2022. (R288).
[¶29] On May 10, 2022, Mr. Kainz and GeoChem filed their notice of appeal from
the Abatement Order, the order denying the motion for reconsideration, and the order and
judgment awarding Jacam 2013 attorney’s fees for responding to the motion for
reconsideration. (R301). Jacam 2013 did not appeal the amount of the attorney fee award.
[¶30] When the Abatement Order was issued and when this appeal was filed, the
Kansas court had not ruled on the enforceability of the non-compete agreements. In March
2020, Jacam 2013 had filed in Kansas a motion for partial summary judgment arguing that
Kansas law governed Mr. Kainz’s Employee Agreement and that the non-compete
agreements were enforceable. (R100). Mr. Kainz and GeoChem filed responses arguing
that North Dakota law governed and made the non-compete agreements unenforceable.
(R101-102). On June 2, 2020, the Kansas court held a hearing and denied Jacam 2013’s
motion because genuine issues of material fact existed. (Kansas Minute Sheet, R103).
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[¶31] On May 5, 2022, Mr. Kainz and GeoChem filed in Kansas a joint motion for
partial summary judgment arguing the non-compete agreements were unenforceable. The
Kansas court held a hearing on the motion on June 30, 2022, and issued an order granting
the motion on August 3, 2022. As a result of that decision, Mr. Kainz and GeoChem have
filed or will soon file in Kansas a motion seeking leave to amend their pleadings to add
claims against Jacam 2013 for (1) abuse of process for knowingly obtaining the wrongful
Kansas TRO and (2) malicious prosecution for continuing to prosecute the TRO claim in
Kansas for two years to the detriment of Mr. Kainz and GeoChem. Mr. Kainz and
GeoChem are seeking leave to amend in Kansas in an attempt to protect their abuse of
process claim because the Abatement Order currently prevents them from prosecuting that
claim in their chosen forum of North Dakota. The post-appeal filings in Kansas should not
change the outcome of this appeal. However, Mr. Kainz and GeoChem are bringing them
to this Court’s attention to provide current information about the status of the issues related
to the non-compete agreements in the Kansas action. A motion requesting the Court to
take judicial notice of the Kansas summary judgment order has been filed with this brief.
STANDARD OF REVIEW
[¶32]

The Abatement Order and the related orders and judgment denying

reconsideration and granting attorney fees are appealable under N.D.C.C. § 28-27-02(1),
which gives this Court jurisdiction to review “[a]n order affecting a substantial right made
in any action, when such order in effect determines the action and prevents a judgment
from which an appeal might be taken[.]” An order determines an action under N.D.C.C. §
28-27-02(1) when it “has the practical effect of terminating the litigation in the plaintiff’s
chosen forum, and is therefore final in the sense that it terminates the controversy in either
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the state or federal court in which the action was brought.” Triple Quest, Inc. v. Cleveland
Gear Co., 2001 ND 101, ¶ 8, 627 N.W.2d 379. The Abatement Order has that effect
because it prevents the North Dakota district court from issuing an appealable judgment on
the merits of Mr. Kainz and GeoChem’s claims.
[¶33] This case is analogous to Triple Quest, Inc. v. Cleveland Gear Co, 2001 ND
101, 627 N.W.2d 379, where this Court concluded that an order dismissing plaintiff’s
claims without prejudice based on an Ohio venue provision was appealable because it
“terminate[d] the action in North Dakota by permanently putting the parties out of any
North Dakota district court.” Id. at ¶¶ 5-10. Here, while Mr. Kainz and GeoChem’s claims
have been abated pending the Kansas court’s resolution of the merits in the Kansas action,
rather than being dismissed without prejudice, the order has the same effect as in Triple
Quest.

The Abatement Order effectively enforces the Kansas venue provision and

terminates the litigation of Mr. Kainz and GeoChem’s claims related to the enforceability
of the non-compete agreements in their chosen forum. Therefore, the Abatement Order
and related orders and judgment denying reconsideration and granting attorney fees are
subject to the applicable standards of appellate review.
[¶34] The same cause-splitting rules apply to a motion to dismiss an action as res
judicata and a motion to abate, with res judicata applying when the first-filed action has
been resolved and abatement applying when the first-filed action remains pending. Lucas,
2008 ND 160, ¶ 10, 755 N.W.2d 88. “The applicability of res judicata . . . is a question of
law, fully reviewable on appeal.” Ungar v. N. Dakota State Univ., 2006 ND 185, ¶ 10, 721
N.W.2d 16.

The district court’s application of the rule of abatement is also fully

reviewable. See Lucas, 2008 ND 160, ¶ 16, 755 N.W.2d 88. The district court’s decisions
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on the motion for reconsideration under N.D.R.Civ.P. 59(j) and the motion for attorney’s
fees under N.D.C.C. § 28-26-01 are subject to abuse of discretion review. Flaten v.
Couture, 2018 ND 136, ¶ 27, 912 N.W.2d 330 (reconsideration); Strand v. Cass Cnty.,
2008 ND 149, ¶ 11, 753 N.W.2d 872 (attorney’s fees).
[¶35] This Court has granted Mr. Kainz and GeoChem’s motion to consider an
alternative request for a supervisory writ if it determines the orders and judgment at issue
are not appealable. This Court “exercise[s] [its] authority to issue supervisory writs rarely
and cautiously, and only to rectify errors and prevent injustice in extraordinary cases when
no adequate alternative remedy exists.” Harris, 2010 ND 88, ¶ 6, 782 N.W.2d 626.
Supervisory jurisdiction is appropriate “when issues of vital concern regarding matters of
important public interest are presented.” Id.
LAW AND ARGUMENT
1. The district court erred by abating this action involving claims related to the
enforceability of non-compete and non-solicitation agreements against a North
Dakotan working in North Dakota in favor of an action pending in Kansas.
[¶36] If affirmed, the district court’s Abatement Order would allow foreign employers
to deprive North Dakota workers of their right to work and to bypass North Dakota’s strong
public policy against non-compete agreements. To do so, all a foreign employer would
need to do is exactly what Jacam 2013 has done in this case—require North Dakota workers
to sign agreements with illegal and unenforceable non-compete, non-solicitation, venue,
and choice of law provisions and then prevent those workers from exercising their right to
work by bringing foreign actions to enforce the non-compete agreements before the
workers are able to seek protection in North Dakota. Alternatively, and counterintuitively,
if employees want to take advantage of North Dakota’s long-standing public policy set
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forth in N.D.C.C. § 9-08-06 against such foreign employer, they will need to immediately
file a lawsuit in North Dakota upon leaving their former employer to confirm that North
Dakota law applies to their North Dakota employment and to get an order saying the
foreign employer cannot enforce such illegal agreements. The Abatement Order must be
reversed because North Dakotans’ right to work and call on customers in North Dakota is
not decided by a race to the courthouse steps. This Court’s precedent requires the district
court to decide the merits of Mr. Kainz and GeoChem’s claims related to the enforceability
of Mr. Kainz’s non-compete agreements.
a. The district court must decide the merits of Mr. Kainz and GeoChem’s
claims under this Court’s decision in Osborne v. Brown & Saenger.
[¶37] North Dakota courts must decide North Dakotans’ claims related to the
enforceability of non-compete agreements to protect North Dakota’s strong public policy
against such agreements. In North Dakota, “[a] contract by which anyone is restrained
from exercising a lawful profession, trade, or business of any kind is to that extent void”
unless one of two exceptions applies. N.D.C.C. § 9-08-06. The first relates to the sale of
goodwill. N.D.C.C. § 9-08-06(1). The second relates to dissolution of or disassociation
from a business. N.D.C.C. § 9-08-06(2). Neither applies to the non-compete and nonsolicitation provisions in Mr. Kainz’s Employee Agreement which are indisputably void
under N.D.C.C. § 9-08-06. Osborne, 2017 ND 288, ¶ 13, 904 N.W.2d 34 (“Under § 9-0806 (or its previous versions), we have consistently held covenants-not-to-compete to be
unenforceable.”); Warner & Co. v. Solberg, 2001 ND 156, ¶ 23, 634 N.W.2d 65 (N.D.C.C.
§ 9-08-06 “prohibit[s] restraints on solicitation after the employment ceases”).
[¶38] This Court squarely addressed the issue of whether foreign employers can
avoid the N.D.C.C. § 9-08-06 prohibition against restraints on trade by using choice of law
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and forum selection clauses in Osborne v. Brown & Saenger, Inc., 2017 ND 288, 904
N.W.2d 34. The facts in Osborne mirror the facts of this case. Dawn Osborne (“Osborne”)
worked in North Dakota for Brown & Saenger, Inc. (“Brown”), a company headquartered
in South Dakota. Id. at ¶ 2. Osborne signed an employment agreement that included
provisions prohibiting her from working for a competitor and from soliciting Brown’s
customers for two years following the termination of her employment. Id. at ¶¶ 2-3. The
employment agreement included choice of law and forum selection provisions stating that
the agreement was governed by South Dakota law and that disputes related to the
agreement must be decided by South Dakota courts. Id. at ¶ 3.
[¶39] After Osborne’s employment at Brown ended, she filed in North Dakota an
action seeking a declaratory judgment that the non-compete provisions in her employment
agreement were unenforceable and bringing claims for retaliation, improper deductions,
and breach of the employment agreement. Id. at ¶ 4. Brown filed in South Dakota a parallel
action seeking enforcement of the non-compete agreement and filed in North Dakota a
motion to dismiss for improper venue based on the employment agreement’s forum
selection clause. Id. at ¶¶ 4-5. The North Dakota district court granted Brown’s motion to
dismiss. Id. at ¶ 4. Osborne appealed. Id. at ¶ 1.
[¶40] The issue on appeal was whether the forum selection clause in Osborne’s
employment agreement was unenforceable under N.D.C.C. § 28-04.1-03(5), which
provides that “[i]f the parties have agreed in writing that an action on a controversy may
be brought only in another state and it is brought in a court of this state, the court will
dismiss or stay the action, as appropriate, unless . . . 5. It would for some other reason be
unfair or unreasonable to enforce the agreement.” Osborne, 2017 ND 288, ¶ 9, 904 N.W.2d
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34. This Court concluded the forum selection clause must be set aside as unfair or
unreasonable if “enforcement would contravene a strong public policy[.]” Id.
[¶41] To determine whether the forum selection clause was unenforceable under
that standard, this Court first addressed the likelihood that the South Dakota court would
allow Brown to circumvent N.D.C.C. § 9-08-06 by applying South Dakota law to the noncompete agreements. Osborne, 2017 ND 288, ¶¶ 11-12, 904 N.W.2d 34. This Court
concluded “that § 9-08-06 may be circumvented if the forum-selection clause [was] held
enforceable” for three reasons: (1) Osborne’s employment contract had a choice of law
provision requiring the application of South Dakota law; (2) South Dakota law permitted
non-compete agreements; and (3) the South Dakota court had granted Brown a preliminary
injunction preventing another employee from competing with Brown in North Dakota in a
previous action. Osborne, 2017 ND 288, ¶ 12, 904 N.W.2d 34.
[¶42] This Court next addressed whether North Dakota has a strong public policy
interest that would be implicated by enforcement of the forum selection clause. Id. at ¶ 13.
This Court noted that the relevant portion of N.D.C.C. § 9-08-06 was enacted as part of the
Dakota Territory Civil Code of 1865 and concluded that a review of its case law
interpreting the statute established that “North Dakota has a strong public policy against
non-compete agreements.” Osborne, 2017 ND 288, ¶ 13, 904 N.W.2d 34.
[¶43] This Court then concluded that “enforcement of the forum-selection clause
would be unfair and unreasonable because it would facilitate enforcement of the noncompete clause in a foreign court to restrain competition by North Dakotans in North
Dakota” and held that “the forum-selection clause is unenforceable because the noncompete clause is unenforceable: another state’s forum applying that state’s law to the non-
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compete clause would violate North Dakota’s public policy against non-compete
agreements.” Id. at ¶ 14. The Court remanded for the North Dakota district court to decide
Osborne’s declaratory judgment claim “[b]ecause North Dakota has an interest in
protecting this public policy from evasion and North Dakota courts are more familiar with
North Dakota law and public policy on non-compete agreements[.]” Id. at ¶ 16.
[¶44] The enforceability of Mr. Kainz’s non-compete agreements is at the heart of
all claims in this action. The declaratory judgment and injunction claims ask for a
declaratory judgment that Mr. Kainz’s non-compete and non-solicitation agreements are
void and for a permanent injunction enjoining Jacam 2013 from seeking enforcement of
those agreements. (Amended Complaint, R186:8-11:¶¶53-69). The tortious interference
with business contract claim seeks recovery of damages Mr. Kainz and GeoChem suffered
when they were unable to fulfill their employment contract as the result of Jacam 2013’s
efforts to enforce the non-compete agreements in the Kansas. (Id. at 7-8:¶¶45-52). And,
the abuse of process claim seeks recovery of the damages Mr. Kainz and GeoChem
suffered as the result of Jacam 2013’s efforts to enforce the non-compete agreements. (Id.
at 11-12:¶¶70-76). Under Osborne, the North Dakota district court, which is more familiar
with North Dakota law and public policy on non-compete agreements than the Kansas
court, must decide the claims related to the enforceability of the non-compete
agreements—to date the North Dakota district court has only issued a preliminary
injunction (i.e., that Plaintiffs are likely to succeed on the merits later).
[¶45] The facts requiring the North Dakota district court to decide the claims in
this action are even more compelling than the facts in Osborne. Like in Osborne, (1) the
non-compete and non-solicitation provisions in Mr. Kainz’s Employee Agreement are void
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under N.D.C.C. § 9-08-06, (2) the Employee Agreement includes a choice of law provision
requiring the application of Kansas law, and (3) Kansas permits covenants not to compete.
See Weber v. Tillman, 259 Kan. 457, 462, 913 P.2d 84, 89 (1996) (“A noncompetition
covenant ancillary to an employment contract is valid and enforceable if the restraint is
reasonable under the circumstances and not adverse to the public welfare.”). However, in
Osborne, the mere possibility of Brown circumventing North Dakota law by obtaining a
South Dakota decision enforcing the illegal non-compete agreements was sufficient to
support this Court’s holding that the North Dakota court must decide the enforceability of
the non-compete agreements. Here, there is more than a hypothetical danger that Mr.
Kainz’s illegal non-compete agreements may be enforced by the Kansas court. Jacam 2013
successfully circumvented North Dakota law by obtaining the Kansas TRO and using it
and court procedure to prevent Mr. Kainz from working in North Dakota for nearly two
years. The Abatement Order permits Jacam 2013 to continue its efforts to enforce the noncompete provisions. Under those facts, the North Dakota district court must decide Mr.
Kainz and GeoChem’s claims in this action to protect against further violation of North
Dakota’s strong public policy against non-compete agreements.
[¶46]

The Kansas court’s recent decision that Mr. Kainz’s non-compete

agreements are unenforceable in North Dakota does not change the result that the North
Dakota district court must decide the claims in this action under Osborne. The risk of the
Kansas court enforcing the non-compete agreements still exists because the partial
summary judgment order is an interlocutory order that will remain subject to revision until
a judgment is entered and will then be subject to appeal. Further, even if the Kansas courts
do fully strike down the non-compete agreements in a final judgment, the failure to address
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the issue in North Dakota leaves North Dakota public policy vulnerable to decisions of
other courts in direct contravention of Osborne.
[¶47] Mr. Kainz and GeoChem’s recent filing of the motion to amend in Kansas
also does not change the result that the North Dakota district court must decide the merits
of their claims. Whether the Kansas court will grant leave to amend is unknown. Mr.
Kainz and GeoChem’s North Dakota claims for tortious interference with their
employment contract, declaratory judgment, and injunction are not impacted by the motion
because they are not seeking leave to bring overlapping claims in Kansas. If they are
granted leave to amend, the North Dakota abuse of process claim and the Kansas abuse of
process and malicious prosecution claims would overlap. However, abatement of the
North Dakota claim will remain inappropriate because that claim was filed first and the
sought amendment in Kansas has only occurred due to the Abatement Order. Any issues
beyond whether abatement is appropriate are outside the scope of this appeal.
[¶48] Mr. Kainz, a North Dakota worker, and GeoChem, his North Dakota
employer, sought relief in the North Dakota district court after Jacam 2013 relied on an
unenforceable forum selection clause to enforce illegal non-compete agreements in North
Dakota through an order obtained in a Kansas court. This Court’s decision in Osborne
requires the district court to decide the merits of their claims related to the enforceability
of the non-compete agreements.
b. The district court erred by concluding it was required to abate this
action under this Court’s decision in Lucas v. Porter.
[¶49] The district court’s decision to abate this action under Lucas effectively
abrogates this Court’s decision in Osborne. In Osborne, this Court stated that “[s]imply
put, one may not contract for application of another state’s law or forum if the natural result
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is to allow enforcement of a non-compete agreement in violation of North Dakota’s
longstanding and strong public policy against non-compete agreements.” 2017 ND 288, ¶
16, 904 N.W.2d 34. If the Abatement Order stands, Osborne will be modified to provide
that an employer may not use forum selection and choice of law provisions to enforce noncompete agreements that violate North Dakota’s strong public policy interests unless the
employer brings an action to enforce the non-compete agreements in a foreign court before
the employee brings an action seeking protection in North Dakota - a result which would
require a run on the North Dakota courthouse by an employee every time an employee
quits or is terminated by their foreign employer, all at the cost and expense of the employee.
[¶50] Jacam 2013 has argued throughout these proceedings that Mr. Kainz’s noncompete agreements are enforceable because Jacam 2013 won a race to the Kansas
courthouse. In opposing the preliminary injunction, Jacam 2013 argued that “[t]his lawsuit
is a failed race to the courthouse[.]” (R79:1:¶2). Jacam 2013 maintained that position in
its motion to abate where it argued, “Moreover, Jacam 2013 brought its action in Kansas
before Geo and Kainz filed this case. Had Geo and Kainz filed their action in North Dakota
first and had Jacam 2013 attempted to enforce the choice of law/forum selection clause in
Kainz’s contract, Osborne would undoubtedly apply.” (Reply, R222:9:¶22) (emphasis in
original). Contrary to Jacam 2013’s argument, which the district court accepted, nothing
in Osborne supports a holding that a foreign employer can use a forum selection clause to
enforce illegal non-compete agreements as long as the employer brings the first lawsuit.
That result jeopardizes North Dakotans’ long-established right to work for the employer of
their choosing because employers often have the power to require employees to sign
adhesion contracts and the resources to bring lawsuits before employees. Additionally,
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most employees would not think that North Dakota’s long-standing statutory public policy
can simply be wiped away because they did not think to immediately file a lawsuit in North
Dakota to say that North Dakota law applies in North Dakota to North Dakota employees,
companies operating in North Dakota, and to North Dakota customers.
[¶51] For example, in this case Jacam 2013 required Mr. Kainz and its other North
Dakota employees to sign agreements drafted by Jacam 2013 that included non-compete
provisions that are void under N.D.C.C. § 9-08-06. (Preliminary Injunction Response,
R79:3-5:¶¶9-13). Then, when Mr. Kainz and other North Dakotans attempted to exercise
their right to work for GeoChem in North Dakota, Jacam 2013 filed multiple lawsuits in
Kansas seeking to enforce the non-compete agreements shortly after the employees
resigned. (McWhorter Kansas Complaint, R4; Rebel Kansas Complaint, R6; Kainz Kansas
Complaint, R189). It is nearly certain that, like Jacam 2013, many other employers have
required North Dakotans to sign illegal non-compete agreements that could be enforced if
enforceability was determined by a race to the courthouse. This Court’s decision in
Osborne protects North Dakotans and North Dakota public policy against non-compete
agreements from that result. The district court erred by concluding that Lucas (which was
decided before Osborne) could be applied to abrogate the protections Osborne provides.
[¶52] Further, even if Osborne did not control, abating this action was erroneous
because the district court misapplied Lucas. Abatement and res judicata are related
equitable rules against cause-splitting that provide an affirmative defense when a party with
a single cause of action improperly splits the action into multiple lawsuits. Lucas, 2008
ND 160, ¶¶ 10 & 14-15, 755 N.W.2d 88; 1A C.J.S. Actions § 213 (May 2022 Update)
(“The rule against splitting causes of action is an equitable rule[.]”). Abatement applies if
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the first action is pending when the second action is commenced, and res judicata applies
after the first action is resolved. Lucas, 2008 ND 160, ¶ 10, 755 N.W.2d 88. Abatement
is “intended to preclude harassment or oppression of a defendant by the pendency of two
actions against the defendant at the same time by a plaintiff who has a complete remedy
with one action.” Id. at ¶ 14. It “should apply as fairness and justice require, and should
not be applied so rigidly as to defeat the ends of justice or to work an injustice.” Riverwood
Com. Park, L.L.C. v. Standard Oil Co., 2007 ND 36, ¶ 14, 729 N.W.2d 101.
[¶53] The Lucas decision establishes that an action may be abated or dismissed as
res judicata based on improper cause-splitting only when two requirements are satisfied.
First, there must be “identity of facts” meaning that the claims in both actions must “arise
out of the same underlying operative facts that establish the existence of [the plaintiff’s]
rights and the invasion of those rights by the defendants.” Lucas, 2008 ND 160, ¶ 19, 755
N.W.2d 88. That requirement is not satisfied if the underlying facts are merely related.
Meagher v. Quale, 77 N.W.2d 878, 882 (N.D. 1956). Second, there must be an “identity
of parties” meaning that the actions must involve the same parties or their privies. Lucas,
2008 ND 160, ¶ 22, 755 N.W.2d 88. Privity exists for claim preclusion purposes when a
person is “so identified in interest with another that he represents the same legal right.” Id.
(quotation omitted). As with the overall determination of whether abatement applies,
“[f]undamental fairness underlies the determination of privity.” Id.
[¶54] In Lucas, the relevant parties were William Lucas, James Porter, Leonard
Becker, Bancshares, and First State Bank. 2008 ND 160, ¶ 2, 755 N.W.2d 88. Bancshares
was a holding company for First State Bank stock. Id. Lucas, Porter, and Becker owned
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all Bancshares stock, with Lucas and Porter owning equal 30 percent interests until Becker
sold his 40 percent to Porter, giving Porter a 70 percent interest and Lucas 30 percent. Id.
[¶55] Following the sale, Lucas brought two lawsuits in North Dakota state district
court. Id. at ¶¶ 2-3. He filed the first action, Lucas I, in 2003 against defendants Bancshares
and First State Bank, alleging both entities committed improper actions through James
Porter. Id. at ¶ 2. In 2006, shortly before the trial in Lucas I, he filed a second action,
Lucas II, against Bancshares, First State Bank, James Porter, Shelly Porter, and Becker.
Id. at ¶ 3. Lucas’ legal theories in Lucas I and Lucas II were distinct and he sought different
relief in each action, but all of his claims arose from the alleged improper sale of Becker’s
interest to Porter and Porter’s subsequent use of his majority interest to adversely impact
Lucas’ minority interest. Id. at ¶¶ 2-3. Lucas I and Lucas II were so intertwined, that
following the trial in Lucas I, the district court concluded it would be unable to enter a final
judgment in Lucas I until Lucas II was resolved. Id. at ¶¶ 6-7. After the Lucas I trial, the
Lucas II defendants moved to dismiss Lucas II for improper cause-splitting. Id. at ¶ 4. The
district court granted the motion. Id. at ¶ 5. Lucas appealed. Id. at ¶ 1.
[¶56] On appeal, this Court concluded that the two abatement requirements were
satisfied. Id. at ¶¶ 18-24. First, identity of facts existed because the facts underlying the
claims in Lucas I and Lucas II “involve[d] the same underlying common operative facts
and alleged wrongful conduct by the corporations or its agents in buying Bancshares’ stock
and effectively freezing Lucas out of his shareholder rights in the corporations.” Id. at ¶
21. Second, identity of parties existed because although James Porter, Shelly Porter, and
Becker were not parties to Lucas I, Lucas’ claims against them in Lucas II were derivative
of his claims against Bancshares and First State Bank in Lucas I. Id. at ¶ 23.
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[¶57] This Court next addressed Lucas’ equitable argument that the Lucas II
defendants waived their cause-splitting defense by participating in the Lucas I trial before
moving to dismiss Lucas II. Id. at ¶ 25. The Court concluded the defendants had not
waived the defense because “defendants’ motion to dismiss Lucas II was made within the
time for answering the complaint in that action, and Lucas has not cited any other evidence
to show an agreement or acquiescence[.]” Id. at ¶ 26. This Court affirmed the dismissal of
Lucas II for improper cause-splitting. Id. at ¶ 27.
[¶58] The district court erred for several reasons when it concluded abatement of
this action was required under Lucas. To begin, Lucas is factually distinguishable. Lucas
involved two lawsuits, filed by the same North Dakota plaintiff, in North Dakota state
district court. In Lucas, there was no dispute that North Dakota was the proper venue. This
action involves a lawsuit filed in Kansas by Jacam 2013, a foreign corporation, and a
lawsuit filed in North Dakota by Mr. Kainz, a North Dakotan, and his employer GeoChem.
In this action, there is a dispute over whether the venue provision Jacam 2013 relied on to
file suit in Kansas allows claims related to non-compete agreements to be decided by the
Kansas court. Abating this action effectively resolves the venue dispute in Jacam 2013’s
favor. Proper venue is not determined by the rule of abatement which does not apply to
parallel actions pursued in different jurisdictions by different parties due to a venue dispute.
[¶59] Further, even if abatement could apply to competing claims filed by different
plaintiffs in different jurisdictions, it would not apply under the facts of this case. The
district court concluded there was sufficient identity between this action and the Kansas
action because “[t]he evidence to be submitted in both cases appears to be relatively the
same and it arises out of the same series of transactions.” (Abatement Order, R258:2:¶5).
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That is not the correct legal standard. Both identity of facts and identity of parties must
exist for abatement to apply. Lucas, 2008 ND 160, ¶¶ 19-24, 755 N.W.2d 88.
[¶60] The applicable standard for identity of facts is whether Mr. Kainz and
GeoChem’s claims in Kansas and Mr. Kainz and GeoChem’s in this action “arise out of
the same underlying operative facts that establish the existence of [Mr. Kainz and
GeoChem’s] rights and the invasion of those rights by [Jacam 2013].” See Lucas, 2008 ND
160, ¶ 19, 755 N.W.2d 88. When the district court issued the Abatement Order and when
this appeal was filed, Mr. Kainz was not pursuing claims in Kansas, and GeoChem’s claims
in Kansas arose from Jacam 2013’s interference with GeoChem’s business relationships
with its customers, potential employees, and suppliers.1 (GeoChem Kansas Answer,
R211:36-41:¶¶23-55; Kainz Kansas Answer, R212).

In contrast, Mr. Kainz and

GeoChem’s claims in this action arise from Jacam 2013’s interference with their
employment contract and its efforts to enforce Mr. Kainz’s non-compete agreements.
(Amended Complaint, R186). The operative facts supporting the claims in this action
include that Jacam 2013 knew when it obtained the Kansas TRO that Mr. Kainz and
GeoChem had an employment contract and that Mr. Kainz’s non-compete agreements were
illegal in North Dakota; and, that despite that knowledge, Jacam 2013 used the Kansas
TRO to prevent Mr. Kainz from working for GeoChem for nearly the entire two-year term
of the non-compete agreements. (Id.). Those are not the same facts supporting GeoChem’s
claims in Kansas. (GeoChem Kansas Answer, R211:31-41:¶¶1-55). And, unlike in Lucas,

1

As noted above, Mr. Kainz and GeoChem have or will soon file in Kansas a motion
requesting leave to amend to bring abuse of process and malicious prosecution claims.
That motion does not impact the analysis here for the reasons argued above and because
the relevant question on appeal is whether abatement was proper when the district court
issued the Abatement Order.
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the claims in this action and in Kansas are not intertwined. This Court could decide the
merits of this action before any decision was issued by the Kansas court. There is no
identity of facts between this action and the Kansas action.
[¶61] The applicable standard for identity of parties is whether the actions involve
the same parties or their privies. Lucas, 2008 ND 160, ¶ 22, 755 N.W.2d 88. Privity exists
when a person is “so identified in interest with another that he represents the same legal
right.” Id. (quotation omitted). The actions do not involve the same parties because when
the Abatement Order was issued and when this appeal was filed, only GeoChem was
pursuing claims in Kansas. Both GeoChem and Mr. Kainz have claims in this action.
GeoChem and Mr. Kainz are not privies because when GeoChem brought its claims in
Kansas, GeoChem and Mr. Kainz’s relationship was limited by the Kansas TRO which
prohibited Mr. Kainz from working for GeoChem. And, unlike in Lucas, Mr. Kainz and
GeoChem’s claims in this action are not derivative of GeoChem’s claims in Kansas
because they are based on different wrongful conduct by Jacam 2013. There is no identity
of parties between this action and the Kansas action. The district court erred by concluding
it was required to abate this action in favor of the Kansas action because it applied the
incorrect legal standard when concluding there was sufficient identity between the cases.
[¶62] The district court also erred by abating this action for the additional,
independent reason that it did not consider the equities as this Court’s precedent requires.
First, the district court failed to apply the equitable exception excluding unknown and
unaccrued claims from the rule against cause-splitting. 1A C.J.S. Actions § 217 (May 2022
Update); see Hanneman v. Nygaard, 2010 ND 113, ¶ 14, 784 N.W.2d 117 (affirming denial
of res judicata dismissal when a second action included some allegations from a previous
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action but also included allegations related to conduct occurring after the previous action
was filed). That exception applies to the abuse of process claim because much of Jacam
2013’s conduct supporting the claim did not occur until after GeoChem brought its claims
in Kansas and because Mr. Kainz and GeoChem first learned of key facts supporting the
claim in discovery occurring after both actions had been filed. (Motion to Amend Brief,
R116:8-9:¶¶18-19). The district court erred by abating the abuse of process claim because
it was unknown and unaccrued when GeoChem brought its claims in Kansas.
[¶63] The district court also erred by failing to consider whether Jacam 2013
waived its abatement defense by litigating this action for over two years. See Lucas, 2008
ND 160, ¶ 26, 755 N.W.2d 88 (“[P]arties may agree or acquiesce to splitting a claim.”).
Jacam 2013’s prolonged and active participation in this action, which included removing
twice, resisting a motion for preliminary injunction and a motion to amend, serving an
answer, stipulating to discovery plans, and serving written discovery clearly supports a
holding that Jacam 2013 acquiesced to this action and waived its abatement defense.
[¶64] Finally, consideration of the overarching equities shows that abatement
should not apply in this case. The practical effect of the Abatement Order is to allow Jacam
2013 to bypass North Dakota’s strong public policy against non-compete agreements
codified at N.D.C.C. § 9-08-06 and protected by Osborne based on a technical affirmative
defense that “should not be applied so rigidly as to defeat the ends of justice[.]” Riverwood,
2007 ND 36, ¶ 14, 729 N.W.2d 101; see Meagher, 77 N.W.2d at 881 (“The defense of
another action pending between the same parties for the same cause is a dilatory plea,
technical in its nature. A person interposing such defense must clearly show himself
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entitled thereto.”). The district court’s decision abating this action because Jacam 2013
won a race to the Kansas courthouse defeats the ends of justice and should be reversed.
c. The district court erred by concluding Jacam 2013 did not waive
abatement by failing to plead abatement as an affirmative defense.
[¶65] Abatement is an affirmative defense that is waived if it is not pled. 61A Am.
Jur. 2d Pleading § 214 (“A plea in abatement based upon a prior action pending is an
affirmative defense, and is waived unless pleaded by the party relying on it.”); Lucas, 2008
ND 160, ¶¶ 11-13 & 25-26, 755 N.W.2d 88 (identifying abatement as an affirmative
defense and recognizing it may be waived); see also Baldwin Mut. Ins. Co. v. McCain, 260
So.3d 801, 811 (Ala. 2018) (abatement is a waivable affirmative defense); E.A.U., Inc. v.
R. Webbe Corp., 794 S.W.2d 679, 684 (Mo. App. 1990) (holding “an abatement defense is
waived unless pleaded in the defendant’s answer: the defense may not be raised by way of
subsequent motion.”). Jacam 2013 did not plead abatement as an affirmative defense
despite its knowledge at the time this action was filed that the Kansas action was pending.
(Answer, R193:8-9:¶¶80-90). The district court erred when it concluded Jacam 2013 did
not waive its abatement argument by failing to plead abatement as an affirmative defense.
2. The district court erred by concluding the motion for reconsideration was
frivolous and awarding attorney’s fees under N.D.C.C. § 28-26-01.
[¶66] The district court’s order and judgment awarding attorney’s fees should be
reversed because Mr. Kainz and GeoChem’s motion for reconsideration of the Abatement
Order was not frivolous and should have been granted for the reasons argued above. In the
alternative, the attorney’s fee award should be reversed because the district court
misinterpreted and misapplied the law when it concluded the motion for reconsideration
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was frivolous because it relied on arguments previously presented to the district court.
(Attorney Fee Order, R285:6:¶10).
[¶67] A motion for reconsideration under Rule 59(j) “may be used to ask the court
to reconsider its judgment and correct errors of law.” Flaten, 2018 ND 136, ¶ 28, 912
N.W.2d 330. Relying on previous arguments in a reconsideration motion is clearly
permissible because arguments raised for the first time in a reconsideration request may be
waived. Id. (quoting Motschman v. Bridgepoint Mineral Acquisition Fund, LLC, 2011 ND
46, ¶ 10, 795 N.W.2d 327) (“The district court may decline to consider an issue or argument
raised for the first time on a motion for reconsideration [under N.D.R.Civ.P. 59(j)] if it
could have been raised in earlier proceedings.”) (alteration in original).
[¶68] Mr. Kainz and GeoChem’s motion for reconsideration asked the district court
to address errors of law in the Abatement Order including (1) the conflict between the
decision to abate this action under Lucas and N.D.C.C. § 9-08-06, Osborne, and the
preliminary injunction order, (2) the application of the incorrect legal standard when
concluding there was sufficient identity between this action and the Kansas action, and (3)
the failure to consider the equities when deciding whether abatement applied. (R261). The
district court had not addressed any of those issues in the Abatement Order. (R258). The
motion was not frivolous because it identified errors of law in the Abatement Order and
gave the district court the opportunity to address them before this appeal was filed.
[¶69] The district court concluded a motion for reconsideration is frivolous except
for in rare instances “when the Court patently misunderstands the arguments or there is a
significant change in the facts or law.” (Attorney Fee Order, R285:5:¶8). Applying that
standard would chill parties from seeking reconsideration due to the risk to having to pay
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attorney’s fees and would likely result in unnecessary appeals to this Court in cases where
a district court would have reversed its decision if a motion for reconsideration based on
previous arguments had been filed. The district court erred when it concluded the motion
for reconsideration was frivolous because the standard it applied is contrary to this Court’s
precedent establishing the proper purpose of a reconsideration motion.
[¶70] Attorney’s fees may be awarded under N.D.C.C. § 28-26-01(2) only if a
claim for relief was frivolous. Because the motion for reconsideration was not frivolous,
the district court’s order and judgment awarding attorney’s fees must be reversed.
CONCLUSION, ORAL ARGUMENT, CERTIFICATE OF COMPLIANCE
[¶71] This Court should reverse the Abatement Order because the district court
misapplied the law by abating this action involving claims related to the enforceability of
non-compete agreements against a North Dakotan working in North Dakota in favor of the
Kansas action. This Court should reverse the attorney’s fees award because the district
court abused its discretion by concluding the motion for reconsideration was frivolous. In
the alternative, this Court should issue a supervisory writ granting the same relief.
[¶72] Oral argument is requested to assist the Court in understanding the complex
procedural background of this action and in deciding the novel issues on appeal.
[¶73] This 38 page brief complies with N.D.R.App.P. Rule 32(a)(8).
Dated this 15th day of August, 2022.
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