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IN THE SUPREME COURT
STATE OF NORTH DAKOTA
WILLIAM KAINZ and GEOCHEMICALS,
LLC,

Supreme Court No. 20220135
Stark County No. 45-2019-CV- 00703

Plaintiffs and Appellants,
vs.
JACAM CHEMICAL COMPANY 2013, LLC,
Defendant and Appellee.

APPELLANTS WILLIAM KAINZ AND GEOCHEMICALS, LLC’S JOINT MOTION
TO TAKE JUDICIAL NOTICE OF NON-RECORD ITEMS
[¶1] Appellants William Kainz and GeoChemicals, LLC (collectively “Appellants”), by
and through their attorneys of record and pursuant to North Dakota Rule of Appellate Procedure
27, move this Court to take judicial notice of an order entered after this appeal was filed in a
related proceeding pending in the Rice County, Kansas district court.
ARGUMENT
[¶2] This appeal involves this action and a related action pending in Kansas state court as
described in detail in Appellants’ Brief. After this appeal was filed, the Kansas state court issued
a partial summary judgment order (“Kansas Summary Judgment Order”) that should not change
the outcome of this appeal but that Appellants want to bring to this Court’s attention to provide
current information about the status of the Kansas action. The Kansas Summary Judgment Order
and subsequent related proceedings in Kansas are discussed in paragraphs 31, 46-47, and 60
(footnote 1) of Appellants’ Brief. A copy of the Order is attached as Exhibit A hereto.

CONCLUSION
[¶3]

This Court should grant the motion and take judicial notice of the Kansas

Summary Judgment Order.
Dated this 17th day of August, 2022.
PEARCE DURICK PLLC
By:
/s/ Zachary E. Pelham
ZACHARY E. PELHAM, ND#05904
zep@pearce-durick.com
KIRSTEN TUNTLAND, ND#07214
kht@pearce-durick.com
314 East Thayer Avenue
P.O. Box 400
Bismarck, North Dakota 58502-0400
(701) 223-2890
HINKLE LAW FIRM LLC
SEAN D. WALSH, pro hac vice
swalsh@hinklaw.com
1617 North Waterfront Parkway, Suite 400
Wichita, KS 67206-6639
(316) 267-2000
Attorneys for GeoChemicals, LLC
GEIERMANN BERGESON & GULER LAW
OFFICES, PC
By:
/s/ Michael J. Geiermann
MICHAEL J. GEIERMANN, ND#04174
gmann@gbg-lawoffice.com
125 Slate Drive, Suite 7
P.O. Box 2196
Bismarck, ND 58502-2196
(701) 223-1986
Attorneys for William Kainz

2

ELECTRONICALLY FILED

Exhibit A

2022 Aug 03 PM 3:29
CLERK OF THE RICE COUNTY DISTRICT COURT
CASE NUMBER: 2019-CV-000021
PII COMPLIANT

Court:

Rice County District Court

Case Number:

2019-CV-000021

Case Title:

Jacam Chemical Company 2013, LLC vs. William A
Kainz, et al.
Journal Entry of Judgment on Defendants' Joint
Motion for Partial Summary Judgme

Type:

SO ORDERED.

/s/ James R Fleetwood, District Court Judge

Electronically signed on 2022-08-03 15:29:05

page 1 of 14

IN THE TWENTIETH JUDICIAL DISTRICT
DISTRICT COURT, RICE COUNTY, KANSAS

JACAM CHEMICAL COMPANY 2013, LLC,

)
)
Plaintiff,
)
)
vs.
)
)
WILLIAM A. KAINZ, GEOCHEMICALS, LLC, )
and GENE ZAID,
)
)
Defendants.
)
__________________________________________)

Case No. 2019-CV-000021

JOURNAL ENTRY OF JUDGMENT ON DEFENDANTS’
JOINT MOTION FOR PARTIAL SUMMARY JUDGMENT
On June 30, 2022, this case came before the Honorable James Fleetwood, Assigned
Judge for the Rice County District Court, on Defendants’ Joint Motion For Partial Summary
Judgment (concerning the non-compete and post-termination customer non-solicitation
restrictive covenants contained in Defendant Kainz employment agreement). Plaintiff Jacam
Chemical Company 2013, LLC (“Jacam 2013”) appeared by its counsel, Ryan M. Peck of
Morris, Laing, Evans, Brock & Kennedy, Chartered and Janet A. Hendrick and Laurel L. Baker
of Phillips Murrah P.C. Defendant GeoChemicals, LLC, and Gene Zaid appeared by their
counsel Sean D. Walsh and Matthew Holcomb of Hinkle Law Firm LLC. Defendant William
Kainz appeared by his counsel Charles E. Millsap of Fleeson, Gooing, Coulson & Kitch, LLC.
There were no other appearances.
After reviewing the court file and the parties’ briefs, and after hearing the arguments of
counsel, the Court made the following findings of facts and conclusions of law:

1.

For the purpose of its decision on this motion, the controlling facts are those

uncontroverted facts set forth in the parties’ briefs. Those facts, along with the comments made
by the Court on the record, are incorporated by reference in this journal entry in compliance with
Supreme Court Rule 165.
2.

As to the issue of the unenforceability of the non-competition and post-

termination customer non-solicitation covenants of Defendant Kainz’s employment agreement
with Plaintiff, as were included in an ex parte temporary restraining order issued by the Court in
this action on June 11, 2019, and served upon and enforced against Defendant Kainz in the State
of North Dakota, the Court finds as a matter of law that those employment agreement restrictive
covenants were not and are not enforceable by Plaintiff against Defendant Kainz in North
Dakota.
3.

In further support and explanation of its ruling on this motion, the Court adopts

and incorporates the findings, conclusions and rationale set forth in the attached Order issued on
May 6, 2021, by the District Court of Stark County, North Dakota, in a related action entitled
William Kainz and Geo Chemicals, LLC, Plaintiffs vs. Jacam Chemical Company 2013, LLC,
Defendant, Case No. 45-2019-CV-0073.
4.

Judgment is hereby granted against Plaintiff and in favor of Defendants on the

causes of action asserted in this action by Plaintiff to the extent that they are based on the alleged
violation of the non-competition and post-termination customer non-solicitation restrictive
covenants in Defendant Kainz’s employment agreement with Plaintiff, including but not limited
to Plaintiff’s Tortious Interference With Existing And Prospective Contracts/Business Relations
Claim, Plaintiff’s Civil Conspiracy Claim, and Plaintiff’s Breach of Contract Claim.
-2-

5.

The portions of the Court’s ex parte temporary restraining order related to the

non-competition and post-termination customer non-solicitation restrictive covenants are hereby
vacated.
IT IS SO ORDERED.
This Order is effective as of the date and time shown on the electronic file stamp.

APPROVED BY:
MORRIS, LAING, EVANS, BROCK &
KENNEDY, CHTD.

By: s/Ryan M. Peck
Ryan M. Peck, #21223
MORRIS, LAING, EVANS, BROCK &
KENNEDY, CHARTERED
300 North Mead, Suite 200
Wichita, Kansas 67202
Telephone: 316-262-2671
Facsimile: 316-262-6226
Email: rpeck@morrislaing.com
-andPHILLIPS MURRAH P.C.

By: s/Janet A. Hendrick
Janet A. Hendrick, Pro Hac Vice
PHILLIPS MURRAH P.C.
3710 Rawlins Street, Suite 900
Dallas, Texas 75219
Telephone: 469-485-7334
Facsimile: 214-434-1370
Email: jahendrick@phillipsmurrah.com
Attorneys for Plaintiff Jacam Chemical Company 2013, LLC
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PREPARED AND APPROVED BY:
HINKLE LAW FIRM LLC

By: s/Sean D. Walsh
Sean D. Walsh, #25052
Scott R. Schillings, # 16150
Matthew K. Holcomb, #23140
HINKLE LAW FIRM LLC
1617 North Waterfront Parkway, Suite 400
Wichita, Kansas 67206
Telephone: 316-267-2000
Facsimile: 316-630-8466
Email: swalsh@hinklaw.com
Email: sschillings@hinklaw.com
Email: mholcomb@hinklaw.com
Attorneys for Defendants GeoChemicals, LLC and Gene Zaid
-andFLEESON, GOOING, COULSON & KITCH, L.L.C.

By: s/Charles E. Millsap
Charles E. Millsap, #25052
FLEESON, GOOING, COULSON & KITCH, L.L.C.
301 North Main, Suite 1900
Wichita, Kansas 67202
Telephone: 316-267-7361
Facsimile: 316-267-1754
Email: cmillsap@fleeson.com
Attorneys for Defendant William A. Kainz
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ATTACHMENT
North Dakota District Court Order
William Kainz and GeoChemicals, LLC, Plaintiff, vs.
Jacam Chemical Company 2013, LLC, Defendant
Stark County Case No. 45-2019-CV-00703

STATE OF NORTH DAKOTA

IN DISTRICT

COUNTY OF STARK

SOUTHWEST

COUR'I.'

JUDICIAL DISTRICT

William Kainz and
Geochemicals, LLc,

Plaintiffs,

ORDER

VB.

Case No. 45-2019-CV-00703

Jacam Chemical Company 2013,
III-C ,

Defendant .

This matter originally came to the attention of the
pursuant to a Summons and Complaint filed on August 27,
[11

Motion

the

for Preliminary Injunction

Plaintiffs'

Motion, the

was

Plaintiffs

filed

Court
2019.

on the same date.

2013 has

with William Kainz.

enjoin Jacam

In

seek an order from the

court specifically enjoining Jacam 2013 from taking action

directly or indirectly enforce
solicitation provisions in its

.

to

noncompetition and nonemployment agreement

that

(Team

Further, the Plaintiffs seek to

2013 from attempting

to recover from

for allegedly tortuously interfering with

GeOChemicals

or aiding and abetting

the breach of agreements between Jacaxn 2013 and

its

North Dakota

employee under N.D.C.C. § 9-08-06.

[2] Jacam

filed

this case

was closed on September 11, 2019, since

federal court.

a Notice of Removal on September 9, 2019.

a.

it

subsequent Notice of Removal was

l

and

was in

filed

by Jacam

on December 30, 2020.

This Court then received

a.

copy of a

federal court order on March 8, 2021, noticing this Court that
this case was remanded hack to state court. Irhis case then was
reopened on March 9, 2021.

[3] Additional briefing was received by the Court from both sides
on the issue of preliminary injunction and a hearing was
finally

held on April 26, 2021.
[4] The facts of this case reveal that there
agreement between Jacam and Rains.

As part

is

an employment

of the

agreanent, there are covenants not to compete or

employment

solicit

Jacam's

customers or prospective customers within relevant region or
employees

for

a two year period following termination.

Ithe

specific provisions that are in controversy and subject to this
Motion for Preliminary Injunction are as follows:
5.3

Non-solicitation. During the Non-Competitive Period and
within the NonCompetitive Region, Employee agrees to not,
without the prior written consent of Company, do any of the
following acts, whether directly or indirectly, for his own
account or for any other person, firm, employer or
corporation:

5.3.a contact or solicit business

and customers:

from Company's clients
d

5.3.1:) in any way, directly or indirectly, whether personally
or through agents, other persons, or otherwise, encourage,
persuade, convince, or otherwise influence any clients,
customers, or suppliers with whom Company has a business
relationship to reduce, modify, change, or discontinue the
nature, extent, amount or manner in which said client,
customer or supplier does business with Company;

Related to the noncompete and nonsolicitation paragraphs is the
2

for a choice of law section.

companion paragraph which provides

The choice

of law in the contract

is that of

Kansas.

[5] Kainz served as an "Account Manager 3" for Jacam from April
2014 until May 31. 2019. Whereupon. Kainz resigned and
immediately thereafter starting working for Geochemicals,

hereinafter referred to as "Geo."
[6] At the time of the April 26, 2021 hearing, counsel disclosed
that Kain: worked in the North Dakota area and had planned to
work

for

Geo

in the

same area.

is

In other words, Jacam

the above referenced provisions in

its

using

employment agreement to

prohibit Kain: from working for

a competitive employer.

[7] A companion action has been

filed in

Kansas which.

in part,

will deal with the validity of the non-competition clause
contained in the agreement between Rains and Jacam. The Kansas
case was filed prior to the North Dakota case and resulted in a
temporary exparte restraining order being entered.

non-competition clause

will

The disputed

conclude on May 31, 2021, as

applies to Kainz. Thereafter Kain: will be released from

solicit obligation and
free to solicit Jacam clients.

compete or

it
non

can be employed wherever and

[8] The rules regarding preliminary injunction are embodied in
Rule 65

N D R

Civ

P

The decision of the court to

either grant

or deny a preliminary injunction turns upon four factors: (1)

substantial probability of succeeding
3

on the

merits; (2)

irreparable injury; (3)

effect

on

public interest.

commissioners, 2005

ND

to other interested parties; (4)
Eberts v. Billings County Board of

harm

85,

at

8. 695 N.W.2d 691.

For purposes of

this Motion, the Court is only addressing the ability of
enforce

Jacam

to

its

non-compete/non-soliciation clause within the borders
of the state of North Dakota. as it relates to these parties.

first element to examine is whether or not the Plaintiffs
will he likely to succeed on the merits. As to whether or not
the Plaintiffs will prevail on the merits, the Court need do no
[9] The

more than

to look at Osborne v.

904 N.W.2d 34,

in order to

discusses section 9-0806

Brown and Sanger. 2017 ND 288.

answer the question.
N D

c c

, which

_Every contract by which anyone

The case

states:

is restrained

from

exercising a lawful profession, trade, or business of
any kind is to that extent void.

The Supreme Court

in

Osborne concluded

that North Dakota

has a

strong public policy against noncompete clauses or agreements.
Id. at El 13.
[10] Further, the North Dakota Supreme Court addressed forum

selection clauses in Osborne. As

utilized to
clause.

a forum

selection clause

may

circumvent the unenforceability of a non-compete

The North Dakota Supreme Court stated:

Thus, femselection clause is unenforceable because
the noncompete clause is unenforceable: another
state's forum applying that state's law to the noncompete clause would violate North Dakota's public

policy against

non-compete agreements.
4

be

Osborne, 2017

288,

ND

14, 904 N.w.2d 34.

at

As can be seen the

Supreme Court has

interpreted section 908-06, N.D.c.c., to
provide a substantial amount of protection for employees in this
state. There is no doubt that the Plaintiffs have demonstrated

that they will likely prevail on the merits. Further, within the
borders of the state of North Dakota, the law of Kansas will not
apply to the validity of the non-compete]nonsolicitation clause,
but rather North Dakota law.
[11] The second aspect to consider

there

is

an adequate remedy

that as of
The

May 31, 2021,

is that of

at law.

The Court

this clause will

it applies to

as

fully

acknowledges

no longer be an issue.

threat and attempted enforcement of the

solicitation clause,

whether or not

noncompete/non-

these particular parties,

has been a problem both here in North Dakota and in Kansas. The

law in North Dakota

there

is less

impacted

the

is

so

clear

and overwhelming,

that despite

left before the clause expires, it has
the rights of the Plaintiffs and will continue to impact
than 30 days

Plaintiffs' rights.

[12] The

rights of

any individual are worthy of protection for

any amount of time.

Although there are only days

left

before the

provision lapses, it is still prohibitirlg Kainz from being
employed by Geo.

time?

Further.

as well as any

How

does the Court ever replace that particular

it prohibits Kain:

from competing against Jacam

solicitation of Jacam's clients.
5

The provision

is

void under North Dakota law.

Considering the strength of the

Osbome case, Jacam should never have attempted to enforce the

particular provision listed above. There is an inadequate remedy
at law as this void clause was utilized to prohibit Kainz from
working for the past 23 months and

is still

being

utilized

to

prohibit him from working, competing against Jacam, or soliciting

its

customers .

[13] Based upon the foregoing, together with the recertation of
concerns by the

Plaintiff at

the hearing held by the Court

on

April 26, the Court finds that the Plaintiffs have established
that in fact there is an inadequate remedy at law for purposes of
a preliminary injunction in this case. This, however. does not
mean

that Jacam does not have a

prior to Kainz leaving his
[14]

I:Ehe

next question

interested parties.

is

damage

employment

at Jacam.

whether or not there

Jacam apparently uses

compete/nonsolicitation clause on

contracts.

claim for what occurred

is

harm

to other

this particular

all of its

non-

employment

Jacam has further indicated they are

still

doing

business in the state of North Dakota and thus would have
employees

in the state of North Dakota.

are interested persons

if

Jacam

is

To that extent, there

not restrained in this-

particular case so that Jacam understands their non-compete/nonsolicitation clause is unenforceable in North Dakota, there is
harm

to other interested parties.
6

a" MI..- '4

[15] The

last

element to examine

public interest.
decision

was

"lime

is that of

the effect on the

North Dakota Supreme Court in the

Osborne

patently clear that public policy in this state will

not tolerate noncomete[nonsolicitation clauses in

This

agreements.

comes from the

employment

interpretation of clear

legislative law namely 5 9-08-06 N D c C The public has an
interest in the state of North Dakota to malte sure that its laws
are followed. It is clear such clauses are not enforceable
within the state of North Dakota. All employees in the state of
North Dakota should feel comfortable that the North Dakota courts
would

strike

dovwn

clauses that seek to prohibit employees

from

pursuing a gainful employment career.
[16] Based upon the foregoing, the Court does find that the

Plaintiffs

have met

their

preliminary injunction.

burden to be able to enter a
The next question

injunction the Court should enter.

I:l.'he

is

Court

what type of

is

not willing to

step in and enjoin any conduct in the Kansas court case as this
Court leaves that to the Kansas courts.

However, Jacam

prohibited from further being able to enforce

its

competelnonsolicitation clause identified above
the employment agreement with Rains. Raina

is

non-

all

contained

is free to

in

compete

against Jacam and to solicit Jacam's clients here in the state of
North Dakota.

Likewise, Kainz can be employed by any

the state of North Dakota.

Any and
'I

all

employer

other causes of action

in

.-.

47:»

.

-

.u

3.

that Jacam has against Kainz and

Geo remain

in full force

effect .
Dated: May

Té'

2021.
BY THE COURT:

_.

William

He

District

auf

's

an §é

and

IN THE SUPREME COURT
STATE OF NORTH DAKOTA
WILLIAM KAINZ and GEOCHEMICALS,
LLC,

Supreme Court No. 202200135
Stark County No. 45-2019-CV- 00703

Plaintiffs and Appellants,
vs.
DECLARATION OF SERVICE
JACAM CHEMICAL COMPANY 2013, LLC,
Defendant and Appellee.
Dayna Fredrickson declares, under penalty of perjury, that on the 17th day of August,
2022, she electronically filed with the North Dakota Supreme Court the following documents:
1. APPELLANTS’ BRIEF
2. APPELLANTS WILLIAM KAINZ AND GEOCHEMICALS, LLC’S JOINT
MOTION TO TAKE JUDICIAL NOTICE OF NON-RECORD ITEMS
along with this Declaration of Service, and that true and correct copies of the referenced
documents were served via email to the following:
Attorney for William Kainz:
GEIERMANN BERGESON & GULER LAW OFFICES PC
Michael J. Geiermann
gmann@gbg-lawoffice.com
Attorneys for Jacam Chemical Company 2013, LLC:
PHILLIPS MURRAH P.C.
Janet A. Hendrick
jahendrick@phillipsmurrah.com
Angela M. Buchanan
ambuchanan@phillipsmurrah.com
Michele C. Spillman
mcspillman@phillipsmurrah.com
EBELTOFT SICKLER LAWYERS PLLC
Nicholas C. Grant
ngrant@ndlaw.com
Shea A. Miller
smiller@ndlaw.com
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Attorney for GeoChemicals, LLC:
HINKLE LAW FIRM LLC
Sean D. Walsh, pro hac vice
swalsh@hinklaw.com

____________________________________
Dayna Fredrickson
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