LEGISLATIVE HISTORY GUIDE TO
NORTH DAKOTA CRIMINAL CODE REVISION (NDCC TITLE 12.1)

12-33: See letter to Senator Tim Mathern; July 20, 1988, by Jim Ganje

12.1-01-04: Section 109 of the Federal Criminal Code; March 2-3, 1972, Judiciary “B” Committee minutes,
pp. 13, 15, 16, and July 20-21, 1972, pp. 44-46

12.1-01-04(06): See entry for 12.1-01-04; September 30-October 1, 1974, Judiciary *“A" Committee
minutes, pp. 16-17, 20-21

12.1-01-05: 1973 Judiciary standing committee minutes for Senate Bill No. 2046; see also 1973 Judiciary
“B” Committee report, p. 93; October 26-27, 1972, Judiciary “B” Committee minutes, pp. 13-14;
July 24-25, 1974, Judiciary “A” Committee minutes, p. 7

12.1-02-02: Section 302 of the Federal Criminal Code; March 2-3, 1972, Judiciary “B” Committee minutes,
pp. 17-20; North Dakota Criminal Code Hornbook, p. 132

12.1-02-05: Section 305 of the Federal Criminal Code; March 2-3, 1972, Judiciary “B” Committee minutes,
p. 21

12.1-05-05: Section 605 of the Federal Criminal Code; March 2-3, 1972, Judiciary “B” Committee minutes

12.1-05-08: Section 608 of the Federal Criminal Code; March 2-3, 1972, Judiciary “B” Committee minutes,
pp. 45-46; North Dakota Criminal Code Hornbook, pp. 149-150

12.1-05-12: Secticn 619 of the Federal Criminal Code; March 2-3, 1972, Judiciary “B" Committee minutes,
pp. 41-43

12.1-06-04: Section 1004 of the Federal Criminal Code; April 6-7, 1972, Judiciary “B” Committee minutes,
pp. 9-10

12.1-07-03 and 04: February 15, 1974, Judiciary “A” Committee minutes, p. 22 (card #5), and
September 30-October 1, 1974, pp. 15-16 (card #13)

12.1-08-01: Section 1301 of the Federal Criminal Code; April 6-7, 1972, Judiciary “B” Committee minutes,
pp. 11-12, 15; July 25-26, 1974, Judiciary “A” Committee minutes, p. 8

12.1-08-02: Section 1302 of the Federal Criminal Code; April 6-7, 1972, Judiciary “B" Committee minutes,
pp. 11-12, 15; September 30-October 1, 1974, Judiciary “A” Committee minutes, pp. 17, 21

12.1-08-03: Section 1303 of the Federal Criminal Code; April 6-7, 1972, Judiciary “B” Committee minutes,
pp. 12-15; September 30-October 1, 1974, Judiciary “A” Committee minutes, pp. 17-21

12.1-08-06: Section 1306 of the Federal Criminal Code; April 6-7, 1972, Judiciary “B” Committee minutes,
pp. 12,13, 15

12.1-10-05: Section 1345 of the Federal Criminal Code; May 11-12, 1972, Judiciary “B” Committee minutes,
pp. 13-14, 16

12.1-11-01: Section 1351 of the Federal Criminal Code; May 11-12, 1972, Judiciary "B” Committee minutes,
pp. 20-23

12.1-11-02: Section 1352 of the Federal Criminal Code; May 11-12, 1972, Judiciary “B" Committee minutes,
pp. 20-23; July 25-26, 1974, Judiciary “A” Committee minutes, p. 8

12.1-11-03: Section 1354 of the Federal Criminal Code; May 11-12, 1972, Judiciary "B” Committee minutes,
pp. 20-23

12.1-12-01: Section 1361 of the Federal Criminai Code; May 11-12, 1972, Judiciary “B” Committee minutes,
pp. 23-24, 27-29
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12.1-13-03: See 1960 North Dakota Century Code parent for Section 12-10-06 as well as 1971 supplement:
to North Dakota Century Code; September 20-21, 1971, Judiciary “B” Committee minutes, p. 16;
September 21-22, 1972, Judiciary “B" Committee minutes, pp. 37, 39

12.1-14-01: May 11-12, 1972, Judiciary “A” Committee minutes, p. 42

12.1-14-03: Section 1531 of the Federal Criminal Code; May 11-12, 1972, Judiciary “B" Committee minutes:
April 25-26, 1974, Judiciary “A" Committee minutes, pp. 2-3

12.1-14-04 and 05: Sections 1512-1515 of the Federal Criminal Code; May 11-12, 1972, Judiciary “B”
Committee minutes, pp. 40-43

12.1-15-02: Section 1561 of the Federal Criminal Code; May 11-12, 1972, Judiciary “B” Committee minutes,
pp. 47-48

12.1-15-04: Section 1563 of the Federal Criminal Code; May 11-12, 1972, Judiciary “B” Committee minutes,
pp. 45-46

12.1-16-02: North Dakota Criminal Code Hornbook, p. 162; Section 1602 of the Federal Criminal Code;
May 11-12, 1972, Judiciary “B” Committee minutes, pp. 49-51

12.1-17-01: Section 1611 of the Federal Criminal Code; May 11-12, 1972, Judiciary “B” Committee minutes,
pp. 51-56; 1975 Judiciary “A” Committee report, p. 125; September 30-October 1, 1974, Judiciary
“*A"” Committee minutes, pp. 18, 23

12.1-17-02(3): Section 1612 of the Federal Criminal Code; May 11-12, 1972, Judiciary “B” Committee
minutes, pp. 51-56 (card #6)

12.1-17-03: Section 1613 of the Federal Criminal Code; May 11-12, 1972, Judiciary “B” Committee minutes,
pp. 52-56

12.1-17-04: Section 1614 of the Federal Criminal Code; May 11-12, i972, Judiciary “B” Committee minutes,
pp. 52-56

12.1-17-05: Section 1616 of the Federal Criminal Code; May 11-12, 1972, Judiciary “B” Committee minutes,
pp. 52-56

12.1-17-07 and 08: Sections 1618 and 1619 of the Federal Criminal Code; May 11-12, 1972, Judiciary “B”
Committee minutes, pp. 53-56; July 25-26, 1974, Judiciary “A™ Committee minutes, pp. 9-10

12.1-18-02: Section 1632 of the Federal Criminal Code; May 11-12, 1972, Judiciary “B” Committee minutes,
pp. 57-59; North Dakota Criminal Code Hornbook, p. 165

12.1-18-03; Section 1633 of the Federal Criminal Code; May 11-12, 1972, Judiciary “B” Committee minutes,
pp. 58-59; North Dakota Criminal Code Hornbook, pp. 165-166

12.1-20-02: Section 1649 of the Federal Criminal Code; June 20-21, 1972, Judiciary “B" Committee
minutes, pp. 15-22; July 20-21, 1972, p. 10-11; scan remaining minutes also

12.1-20-05; Section 1645 of the Federal Criminal Code; North Dakota Criminal Code Hombook,
pp. 219-220; Judiciary “B” Committee minutes: June 20-21, 1972, pp. 15, 16, 19, 20; July 20-21,
1972, pp. 11, 30; August 24-25, 1972, pp. 3, 7, 13, 14, 21

12.1-20-08; See 1960 North Dakota Century Code parent for Section 12-22-08 “Fomication;” June 20-21,
1972, Judiciary “B" Committee minutes, pp. 11, 15-22; July 20-21, 1972, Judiciary “B" Committee
minutes, pp. 6, 8 (Section 1644), 10-12; August 24-25, 1972, Judiciary “B” Committee minutes, pp. 1,
4 (Section 1649), 8 (Section 1646)..10 (Section 1648), 12-17; September 21-22, 1972, Judiciary “B"
Committee minutes, pp. 31-35; October 26-27, 1972, Judiciary “B” Committee minutes, p. 16 and
NDCC Section 12-20-11-Alt.1, Section 12-20-08-Alt.2 and 3 on attachments; standard legislative
history for 1973 SB 2049; North Dakota Criminal Code Hornbook, pp. 221-222.



12.1-20-10 (originally Section 12-22-12 from 1960 NDCC): Judiciary “B” Committee minutes: June 20-21,
1972, pp. 21-22; July 20-21, 1972, pp. 10-12; August 24-25, 1972, pp. 8, 14-15; North Dakota
Criminal Code Hornbook, p. 222; 1987 Legislative Council's Judiciary Committee report, p. 132

12.1-20-11: North Dakota Criminal Code Hornbook, p. 224; November 22-23, 1971, Judiciary “B"
Committee minutes, p. 17

12.1-22-02: Section 1711 of the Federal Criminal Code; North Dakota Criminal Code Hombook,
pp. 178-184; June 20-21, 1972, Judiciary “B" Committee minutes, pp. 24-26

12.1-22-03: Section 1712 of the Federal Criminal Code; June 20-21, 1972, Judiciary “B" Committee
minutes, pp. 24-26

12.1-22-06: Section 1719 of the Federal Criminal Code; June 20-21, 1972, Judiciary “B" Committee
minutes, pp. 23, 26

12.1-23-02: Section 1732 of the Federal Criminal Code: North Dakota Criminal Code Hombook,
pp. 184-188; June 20-21, 1972, Judiciary “B" Committee minutes, pp. 27-28, pp. 36, 40

12.1-23-03: Section 1733 of the Federal Criminal Code: North Dakota Criminal Code Hombook,
pp. 188-189; June 20-21, 1972, Judiciary “B" Committee minutes, pp. 36-37, 40

12.1-23-06: Section 1736 of the Federal Criminal Code; North Dakota Criminal Code Hornbook,
pp. 193-194; June 20-21, 1972, Judiciary “B" Committee minutes, pp. 38, 40; September 30-
October 1, 1974, Judiciary “A” Committee minutes, pp. 17, 19, 24

12.1-28-01: November 22-23, 1971, Judiciary “B” Committee minutes, pp. 21-26, and July 20-21, 1972,
pp. 3842 .

12.1-28-02: Sections 1831 and 1832 of the Federal Criminal Code; July 20-21, 1972, Judiciary “B”
Committee minutes, pp. 34-42

12.1-31-01: Section 1861 of the Federal Criminal Code; July 20-21, 1972, Judiciary “B" Committee minutes;
North Dakota Criminal Code Hombook, p. 207

12.1-31-03: October 26-27, 1972, Judiciary “B” Committee minutes, pp. 14-15 (it was 12-31-03)

12.1-32-01(7): In 1975 section was numbered (6), August 30-31, 1973, Judiciary “A” Committee minutes,
p. 1-4

12.1-32-02(1)(c): Intermittent Imprisonment; start with NDCC Sections 12-06-30, 31, and 32. (1957 SB 62 -
no history); see January 24-25, 1972, Judiciary “B” Committee minutes, pp. 1, 12, 14-15;
August 24-25, 1972, Judiciary “B™ minutes, beginning with pp. 26-27, 33, 41, discussion on p. 51

12.1-32-02(2): September 21-22, 1972, Judiciary “B" Committee minutes; see also Section 3204 of the
Federal Criminal Code. Use ABA Standards - Comparative Analysis to North Dakota Law

12.1-32-06: Section 3102 of the Federal Criminal Code; August 24-25, 1972, Judiciary “B” Committee
minutes, pp. 38, 52, 53, 62. Also use Hornbook B Probation

12.1-32-07: Section 3103 of the.Federal Criminal Code: August 24-25, 1972, Judiciary “B” Committee
minutes, pp. 3840, 51-62, and September 21-22, 1972, pp. 5-7, 18-23. Also pp. 123-126 of North
Dakota Criminal Code Hombook

12.1-32-08: August 24-25, 1972, Judiciary "B” Committee minutes, pp. 54-56: September 21-22, 1972,
Judiciary “B” Committee minutes, pp. 7-8, 18, 20-22, 24; July 25-26, 1974, Judiciary "A’ Committee
minutes, p. 11

12.1-32-09(e): August 24-25, 1972, Judiciary “B" Committee minutes, pp. 26, 28, 29, 51, 53, 57, 58;

September 21-22, 1972, Judiciary “B" Committee, pp. 1, 9, 23; North Dakota Criminal Code
Hornbook, pp. 127-129; see (e) of the Federal Criminal Code Section 3202
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12.1-33-02: 1973 Judiciary “B" Legislative Council.report, p. 92; August 24-25, 1972, Judiciary “B”
Committee minutes, pp. 31, 59

14-07-15: March 28-29, 1974, Judiciary “A” Committee minutes, pp. 28-29

14-09-22: March 28-29, 1974, Judiciary “A” Committee minutes, p. 29

19-03.1-23: May 23-24, 1974, Judiciary “A” Committee minutes, pp. 30-34

19-03.1-30: May 23-24, 1974, Judiciary “A™ Committee minutes, pp. 35-36

29-03-01: Was Section 12-06-03 (no specific Judiciary “B” Committee minutes found)
29-03-01.1: October 26-27, 1972, Judiciary “B” Committee minutes, p. 12 (it was 12-06-02)
35-27-08: March 28-29, 1974, Judiciary “A” Committee minutes, pp. 13-14

36-09-23: March 28-29, 1974, Judiciary “A” Committee minutes, pp. 37-38

51-09-02: October 25-26, 1973, Judiciary “A” Committee minutes, p. 17




North Dakota State Law Library

JUNE 28, 1971
JUDICIARY "B"

North Dakota State Law Library

MR



10:

10:
10:

11:

12:

00

M
8

anoon

1:15 p.a.
3:30 p.m.

Tentative Agenda
COMMITTEE ON JUDICIARY ''B"
Meeting of Monday, June 28, 1971

Committee Room G-2, State Capitol
Bismarck, North Dakota

"Call to Order

Roll Call

Introductory remarks

Presentation by Mr. Vance Hill regarding progr=ss
under his consulting agreement with the Law EnZcr:oe=-
ment Council

Consideration of Committee's responsibilities under

House Concurrent Resolution No. 3050 - determineti:n
on classification of offenses and penalties

Luncheon recess
* k k Kk h k k k k Kk Kk Kk ok hkhk ok k kk kk kA x 2 ox

Reconvene - continue discussion of 11:10 a.m. iczm

Adjournment L



NORTH DAKOTA LEGISLATIVE COUNCIL
MINUTES
of the
COMMITTEE ON_JUDICIARY ''B"

_ Meeting of Monday, June 28, 1971
Room G-2, State Capitcl
Bismarck, North Dakota

The Chairman, Senator Howard Freed, called the meeting of the
Committee on Judiciary '"B" to order at 10:00 a.m. on Monday, June 28,
1971, in Committee Room G-2 of the State Capitol in Bismarck, North
Dakota.

Members present: Senators Freed, Page
Representatives Atkinson, Henry, Hilleboe, -
Murphy, Stone

Advisory wmembers
present: Judge W. C. Lynch, Mr. Rodney Webb,
Mr. Albert A. Wolf

Members absent: Representative Kieffer

Advisory members
absent: Judge Ralph Erickstad, Judge Kirk Smith,
Mr. Harry Pearce, Mr. Larry Kraft

Also present: Mr. C. Emerson Murry, Mr. Vance Hill,
Representative Bryce Streibel

The Chairman welcomed the members of the Committee and pointed out
that, because of the nature of the study, the Legislative Council's
Chairman had authorized the addition of advisory members to the Com-
mittee consiscting of judges and practicing lawyers.

The Chairman then called on Mr. Vance Hill who discussed briefly
the revision project which he is carrying out under a Law Enforcement
Council grant. Mr. Hill noted that he intends to work in close cooper-
ation with the Committee on Judiciary "B",

The Committee then discussed sentencing theory. Judge Lynch noted
that in North Dakota the court is responsible for sentencing, and that
before a sentence is pronounced, a presentence report is generally
studied. After sentencing, the judge loses jurisdiction of the defendant
and jurisdiction is vested in the Board of Parocle. Mr. Albert Wolf
pointed out that the proper concept of sentencing should be to sentence
the man, not the crime.
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The Committee then discussed its responsibilities under House
Concurrent Resolution No. 3050, and the relationship of the Committee
to Mr. Vance Hill. It was noted that Mr. Hill desires to work with the
Committee, but also desires to retain a certain degree of independence
regarding the submission of separate drafts in instances where his ideas
vary from those of the Committee as a whole.

The Chairman called on a member of the Council staff to read House
Concurrent Resolution No. 3050. Following the reading, the Chairman
explained that the-Committee's responsibility does not include matters
related to criminal procedure.

The Chairman called on Mr. Vance Hill for an outline of the method-
ology he intends to use in working on criminal code revision. Mr. Hill
explained that the goal of his revision project is to secure clear and
concise laws and penalties for violations which combine the ideals and
practices of the majority of North Dakotans in the 1970's. He noted
that this goal could be reached by pursuing the following objectives:

1. By the consolidation of related code sections;

2. By the standardization, simplification, and reduction of
existing language;

3. By the deletion of obsolete and unnecessary provisions;
4. By the elimination of loopholes, ambiguities, and conflicts;

5. By the creation of standardized, flexible, and equitable
sentences; and

6. By the creation of model correctional statutes.

The Chairman then called on the staff of the Legislative Council
to read a background memorandum, attached hereto as Appendix "A",
regarding classification of sentences. Representative Murphy, noting
that many crimes can be both felonies and misdemeanors, inquired why
it is necessary to classify them at all. Mr. Murry stated that, in
addition to the need for a rational mecthod of assigning penalties to
present and future criminal statutes, classification is necessary in
order to allow certain other ¢ivil disability to provisions to take
effect, if those civil disability provisions were to be retained. Mr.
Wolf stated that classification is also necessary for purposes of extra-
dition, since extradition is generally allowed for felonies, but not for
misdemeanors.

The Committee then discussed the idea of mandatory minimum sentences.
Mr. Hill stated that the mandatory minimum sentence theory was Probably
not a valid rehabilitative tool. Mr. Wolf agreed with Mr. Hill's oppo-
sition to the mandatory minimum sentence and noted that there are three
postulates which must be taken into account in the sentencing procedure:
First, the court should sentence the man, not the crime; second, it should
be noted that the fear of incarceration is a greater deterrent than

ncarceration itself; and third, it should be noted that the deferred

imposition of sentence procedure is a valuable correctional tool.
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Representative Henry inquired as to the Committee's thoughts
regarding the use of restitution as part of the penalty structure,
especially in the cases of crimes such as vandalism. Mr. Webb stated
that the theory of restitution should be made a part of the Committee's
study.

The Committee discussed the deferred imposition of sentence pro-
cedure, and Judge Lynch explained the procedure. He noted that 87 percent
of those persons who had received deferred impositions cf sentencing
during the last 10 years did not commit further offenses.

Judge Lynch stated the Committee has a tremendous job before it
and that goals should be set regarding where law enforcement emphasis
should be put on the types of crimes; i.e., should law enforcement
emphasis be placed on traffic violations or on crimes of violence, etc.

The Committee recessed for lunch at 12:05 p.m. and reconvened at
1:15 p.m.

***'k*.***:’:***************‘k*****:':'ks’c’!:

The Chairman called on the staff for an explanation of the possible
methods of attacking the code revision project. The Committee Counsel
noted there are two basic ways of going at the revision: Either starting
from the beginning and working through the present criminal code and
other code sections creating crimes revising them as you go along, or
else using a model criminal code which is already developed as a starting
point. Mr. Webb noted that the North Dakota criminal law has more
precedent behind it than any other body of state law in North Dakota.

He stated that he favored housecleaning and consolidation of the present
criminal statutes, including a long look at all sections of the Century
Code creating and defining crimes.

Representative Hilleboe stated that the Committee should first
classify penalties and then go through the printout of the code sections
creating and defining crimes on a section-by-section basis. Represent-
ative Murphy felt that the resulting criminal code should be as short
and concise as possible,

Mr. Murry noted that the Committee should probably start with
Title 12, the present North Dakota Crimes Code, work through it, and
accomplish three. things: First, determine if a particular offense should
remain as a statutory offense; second, if a particular offense is to
remain as such, to determine its seriousness and where penalties should
be set; and third, whether a consolidation of that offense with other
related offenses can take place.

Mr. Hill noted that perhaps the Committee should give serious
consideration to the handling of a majority of traffic offenses outside
of the criminal code.

The Committee further discussed the classification of offenses and
penalties, and Mr. Hill suggested that perhaps the Bismarck members of
the Committee should be designated as a subcommittee to classify offenses
and penalties.
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IT WAS MOVED BY REPRESENTATIVE STONE, SECONDED BY REPRESENTATIVE
HENRY, AND UNANIMOUSLY CARRIED that a classification of offenses and
penalties is to be prepared by the Committee staff, with the help of
the Bismarck membership of the Committee, and that the classification
is to be mailed to the membership of the Committee prior to the next
meeting. .

Mr. Rodney Webb noted that the Committee is going to have to take
under consideration the problem of environmental pollution and criminal
offenses involved therewith; the problems of whether or not insanity ang
alcoholism should be considered defenses to criminal prosecution; the
problem of making restitution to victims of crime; and whether or not a
fund should be created for making reparation to victims of crime.

Representative Murphy inquired as to whether the work of the
Constitutional Convention would affect the work of this Committee. The
Chairman replied that since it was relatively foreseeable that the
Constitutional Convention would not propose definitions of crimes in
any new constitutional revision, it was relative1¥ unlikely that the
work of the Convention would affect the Committee's work.

Mr. Murry discussed the fact that the Council staff had made
application for a grant of federal funds from the Law Enforcement
Assistance Administration through the North Dakota Combined Law Enforce-
ment Council.

Representative Henry inquired as to whether it wouldn't be necess
to draft numerous bills to carry out the revision. Mr. Murry stated it
would probably not require numerous bills. He envisioned the Committee'
efforts resulting in one major revision bill and several bills, dealing
with controversial matters, which would amend the major revision bill.
The procedure would be somewhat similar to that followed by the interim
Committee on Education during the 1969-1971 biennium when that Committee
carried out a revision of the elementary and secondary education
statutes.

Representative Hilleboe noted that the decisions of the Supreme
Court of the United States may, in many cases, invalidate many of the
statutes dealing with public morals, and that the Committee would have
to take note of these decisions in its considerations of that type of
criminal statute.

Mr. Murry noted, in regard to the Committee's mode of procedure,
that it would probably be best not to take any outside testimony until
the Committee had reached the second draft of its proposed revision.

It was the consensus of the Committee that the staff of the
Legislative Council cause 15 copies of Title 12 of the North Dakota
Century Code to be printed out, using the statutory search and retrieval
system, for use as working papers by the Committee.

The Chairman urged the members of the Committee to be well-inforn
regarding the present statutory crimes in North Dakota and other areas
of criminal code revision procedure, so that the Committee would be read
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to be fully engaged in the process by the time of the next meeting. The
Committee discussed the time for the next meeting, and it was noted it
should probably be held in the early fall and that it would very likely
be a two-day meeting.

The Chairman appointed Representative Myron Atkinson as the Chairman
cf the subcommittee app01nted to prepare a classification of offenses
and penalties.

Without objection, the meeting was declared adjourned at 3:40 p.m.
on Monday, June 28, 1971.

Director

N AL SN

JohnNA. Graham
Assistant Director




Prepared by the staff of the (
Legislative Council for the
Appendix "A" Committee on Judiciary "g"
June 1971

BACKGROUND MEMORANDUM ON
CLASSIFICATION OF CRIMINAL OFFENSES

In North Dakota, classification of criminal offenses commences
with the State Constitution. Section 23 of the ConxthuL101 provides
that malicious interference or hindrance which prevents an; citizen
from obtaining ‘employment or enjoying employment already o_Lained is
a misdemeanor. .

Section 48 of the Constitution provides that each House of the
Legislature shall have the power to punish for contemnt, buk that
no imprisonment by either House for contempt shall continue beyond
30 days.

Section 196 of the Constitution provides that the Governor ind
certain other state officials can be impeached for habitual druankan-
ness, crimes, corrupt conduct, or malfeasance or wisdemeanor in oifice
Section 167 of the Constitution provides that ali officecrs not liable
to impeachment shall be subject to removal for wmisconduct, mal-
feasance, crime, or misdemeanor in office, or for habituzl drunken-
ness or gross incozipetence.

Section 6 of the Constitution, dcdling with bail for criminal
offenses, refers to ”Capltql offenses” which nced not be bailzbie
where proof of commiscicn "is cvident or the pInNUerlU! areas',

Section 8 of the Constitution refers to the term "folony' and
provides that no person shall be procecded against for a fclouny
except by indictment, until another procedure is prowvided by law.

Section 17 of the Constitution provides that '"meither slavery
nor involuntary servitude, unless for the punishment of crime, shall
ever be tolerated in this state"

The statutory classification of crimes in North Daket:a is con-~
tained in section 12-01-07 of the Century Code which reads as follows:

""Crimes or public offenscs are either felonies or misdemeanors.
A felony is a crime which is or may be punishable with death

or imprisonment in the penitentiary. Every other crims is a
misdemeanor. When a crime punishable by imprisonment in the
penitentiary also is punishable by fine or imprisonment in a
county jail, in the discretion of the court or jury, it is,
except when otherwise especially declared by law to be a felony,
a misdemeanor for all purposes after a judgment imposing a
punishment other than imprisonment in the penitentiary."

Section 12-01-12 of the Century Code provides that Title 12,
crimes end punishments, does not affect any power conferred by law
upon any public body, tribunal, or officer to impose or inflict
punishment for a contempt.
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In addition to the classification of crimes provided by sec:ion
12-01-07, sections 12-06-10 and 12-06-14 provide general punishments
for felonies and misdemeanors. Section 12-06-10 provides that where
an offense is declared to be a felony, but with no specific penalty
attached, the offemnse is punishable by a fine of not more than $1,000,
by imprisonment in the penitentiary for not less than one nor more
than five years, or by both fine and imprisonment.

Section 12-06-14 provides that unless a specific penalty is
prescribed, a misdemeanor is to be punished by imprisonment in the
county jail for not more than one year, or by a fine of not more than
$500, or by both such fine and imprisonment.

The lack of a comprehensive statutory classification of crimes
and penalties in North Dakota has resulted in the scattering through-
out the Century Code of definitions of crimes and prescriptions of
penalties inconsistent with the general definitions contained in
Title 12. The gravity of the prescribed penalties are also incon-
sistent in comparison to the relative gravity of various offenses.

For instance, section 65-05-31 (Workmen's Compensation Title)
provides that any person knowingly making a false affidavit in con-
nection with a compensation claim is guilty of perjury, and is
punishable by a fine of not more than $2,000, or by imprisonment in
the penitentiary for not more than one year, or by both such fine
and imprisonment. Thus, the statute prescribed incarceration ac-
cording to the maximum prescribed for a misdemeanor, but provides
for a fine excecding the maximum provided as general punishment for
a felony. The perjury prescribed by section 65-05-31 would probably
be defined as a felony undev section 12-01-07 because the offender
is sudbject to imprisonment in the penitentiary. But it seems incon-
sistent that the imprisonment prescribed is less than that contained
in the general statute, while the fine prescribed is double that con-
tained in the general statute,

Section 57-33.1-12 deals with willful failure to comply with
the Century Code chapter dealing with taxation of cooperative elec-
trical generating plants. It provides that the offender is guilty
of a misdemeanor punishable by a fine .of not more than $5,000, or
by imprisonment in a county jail for not more than one year, or by
both such fine and imprisonment. Thus, we have any offense speci-
fically declared to be a misdemeanor. An offender is subject to the
maximum misdemeanor imprisonment under the general misdemeanor stat-
utes (section 12-~06-14). But he is also subject to a fine that is
five times the maximum fine provided in the general statute dealing
with punishment for felony (section 12-06~10).

A person who deposits dead animals, offal, or other refuse which
is offensive to the senses or deleterious to health on or near any
lake or stream in this State is guilty of a misdemeanor and is
punishable by a fine of not less than $20 nor more than $100 (NDZC
section 61-01-13). A person who receives payment of any costs, fees,
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bond, fine, or penalty imposed by law or ordinance and fails to
exXecute a written receipt in triplicate therefor, and delivers the
original to the person paying the same, delivers a copy to the
municipality or department, and retains one copy in his files, 1is
guilty of a misdemeanor. Since no specific penalty is attached to
the latter offense, the offender is subject, pursuant to section
12-06-14, to imprisonment in the county jail up to one year, to a
fine of up to $500, or to both such fine and imprisonment.

Classification of public offenses into felonies and wisdemeanors
has other effects in addition to providing a basis for a logical
determination of the seriousness of a particular criminal act. For
instance, section 29-26-04 provides that if a defendant is convicted
of a felony, he must be personally present when judgment is pro-
nounced upon him, but need not be present when judgment is pronounced
upon him following conviction for a misdemeanor.

A further example is laid out in the case of In Re Stricker,
62 ND 215, 242 NW 912 (1932). 1In that case the defendant Stricker
was charged in a county court with increased jurisdictioa with com-
mitting the crime of aggravated assault and battery which was
punishable by a fine of not more than $1,000, or by imprisonment in
the county jail or penitentiary for not more than one year, or by
both such fine and imprisonment.

The defendant, Stricker, entered a plea of guilty and was sen-
tenced to serve a term of 1 year in jail and pav a fine of $5C0.

The defendant petitioned for a writ of habeas corpus on the
basis that the county court with increased jurisdiction did not have
jurisdiction of the offense. The Supreme Court of North Dakota
agreed, using the following rationale.

Section 111 of the Constitution gives county courts with in-
creased jurisdiction concurrent jurisdiction with the district courts
over all criminal actions below the grade of felony. The statutory
definition of a felony (which corresponded, in 1932, to the present
section 12-01-07 of the Century Code) provided that a felony is a
crime which may be punishable with death or imprisonment in the
penitentiary, and that where an alternative was provided for imprison
ment in a county jail, the crime may be considered a misdemeanor for
all purposes after a judgment imposing a punishment other than im-
prisonment in the penitentiary.

The court reasoned that since the determination as to whether
the particular crime charged was a misdemeanor could only be made aft
judgment, the county court with increased jurisdiction did not have
original jurisdiction since the crime charged had the possibility of
being punished by imprisonment in the penitentiary, and therefore was
a felony.
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CLASSIFICATION OF CRIMES AND PENALTIES
IN OTHER SELECTED CRIMINAL CODES

The recently enacted Colorado Criminal Code (Senate Bill No.
262, 1971 Session of the Colorado Legislature) classified offenses
into ten categories. Five classes of felonies, three classes of
misdemeanors, and two classes of petty offenses.

The five classes of felonies: First class, a minimum sentence
of life imprisonment and a maximum sentence of death; second class,
a minimum sentence of ten years imprisonment in the State Penitentiary
and a maximum sentence of 50 years imprisonment in the State Peni-
tentiary; third class, a minimum sentence of five years imprisonment
in the State Penitentiary and a maximum sentence of 40 years imprison-
ment in the State Penitentiary; fourth class, a minimum sentence of
one year imprisuvnment, or a $2,000 fine, or both, and a maximum
sentence of 10 years imprisonment, or a $30,000 fine, or both; and
fifth class, a minimum sentence of one year imprisonment, or a $1,000
fine, and a maximum sentence of five years imprisonment, or a $15,000
fine, or both.

The classification of misdemeanors: First class, a minimum
sentence of six months imprisonment, or a $500 fine, or both, and a
maximum sentence of 24 months imprisonment, or a $5,000 fine, or both;
second class, a minimum sentence of three months imprisonment, or a
$250 fine, or both, and a maximum sentence of 12 months imprisonment,
or a $1,000 fine, or both; and third class, a2 minimum sentence of a
$50 fine, and a maximum sentence of six months imprisonment, or a
$750 fine, or both.

The new Colorado law provides that no term of imprisonment for
conviction of a misdemeanor shall be served in the State Penitentiary
unless it is served concurrently with a term for conviction of a
felony.

The Colorado petty offense classification statute (40-1-107)
reads as follows: "A violation of a statute of this state is a 'petty
offense' if specifically classified as. a class one or class two petty
offense. The penalty for commission of a class one petty offense is
a fine of not more than $500 or imprisonment for not more than six
months other than in the State Penitentiary, or both. The penalty for
commission of a class two petty offense is a fine specified in the
section defining the offense. The penalty assessment procedure of
section 40-1-305 is available for the payment of fines in class two
petty offense cases.'

Some examples of classifications of specific crimes under the
Colorado classification system: First degree murder is a class one
felony; manslaughter is a class four felony, as is vehicular homicide;
first degree assault is a class three felony; second degree kidnapping
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(kidnapping without intent to hold for ransom) is a class four fz2lom
and false imprisonment is a class two misdemeanor. Issuance of a b:
check is a class two misdemeanor if the check is less than $50, and a
class five felony if the check was for $50 or more,or if the offender
is convicted of issuing two or more bad checks within a 30- ~-day period
in the State of Colorado which total more than $50 in the aggregate.
It is a class three misdemeanor for a sheepherder to abandon sheep
without giving notice to the owner.

The 1963 Minnesota Criminal Code classifies crimes as follows
(see Minnesota Statutes Annotated, section 609.02): A felony is a
crime for which a sentence of 1nprlsonnent for more than one year may
be imposed. A misdemeanor is a crime for which a sentence of not
more than 90 days, or a fine of not more than $300, or both, may be
imposed. A gross misdemeanor is any other crime which is not a felon:
or a misdemeanor.

Section 609.03, MSA, provides that if a crime is a felony, and
the punishment is not otherwise provided by law, a person may be
sentenced to imprisonment for not more than five years, or fined not
more than $5,000, or both. 1If a crime is a gross misdemeanor, and
the punishment is not otherwise provided by statute, the offender may
be sentenced to imprisonment for not more than one year, or fined not
more than $1,000, or both. 1If the crime is a misdemecanor, the person
may be sentenced to not more than 90 days imprisonment, fined not
more than $300, or both. That section also provides in subdivision
4: "If the crime is other than a misdemeanor and a fine is impoced
but the amount is not specified, (the person may be sentenced) to
payment of a fine of not more than $500, or to imprisonment for a
specified term of not more than six months if the fine is not paid.

The Model Penal Code of the American Law Institute classifies
criminal offenses as follows: Felonies are classified into three
degrees, and a felony is of the first or secaand degree when it is so
designated by the Code. If a crime is declared to be a felony, with-
out a specification of degree, it is a felony of the third degree.

The Code also provides that if any state statute, other than the Penal
Code, defines a crime as a felony, it shall constitute "for the pur-
pose of sentence'" a felony of the third degree. The other two clas-
sifications of criminal offenses contained in the Model Penal Code
are ''misdemeanors’ and ''petty misdemeanors',

Classification of punishments for the various classes of crlmlnal
offenses under the Code are broken down into classifications of fines |
and of sentences of imprisonment.

The fine classification: Maximum fine of $10,000 for conviction
of a first or second degree felony; a maximum fine of $5,000 for
conviction of a third degree felony; a maximum fine of $1,000 for
conviction of a misdemeanor; a maximum fine of $500 for conviction
of a petty misdemeanor; any higher amount equal to double the pecuniar;
gain derived from the offense by the offender; or any higher amounts
specifically authorized by statute.
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n Classification of sentences of imprisomment for felony under the
: Code: First degree felony, a minimum term fixed by the court at not

a less than one nor more than ten years, and a maximum term of life

er imprisonment; second degree felony, a minimum term fixed by the court
od at not less than one nor more than three years, and a maximum term of

. ten years; and third degree felony, a minimum term fixed by the court
of not less than one nor more than two years, and a maximum term of
five years.

In the case of a misdemeanor, the minimum term to be fixed by

the court is not more than one year, and the maximum is not more than

1y three years. For a petty misdemeanor, the minimum term to be fixed
by the court is not more than six months, and the maximum term is not
more than two years.

mn)

' The Model Penal Code also sets out extended terms which may be

assessed as punishment where the offender is an habitual criminal, or
a '""dangerous, mentally abnormal person whose commitment for an extended
term is necessary for protection of the public', or a professional
criminal.

The Code also provides that a court shall not sentence a defendant
to pay a fine in addition to a sentence of imprisonment or probation
n unless the defendant has derived a pecuniary gain from the crime, or
the court is of the opinion that a fine is especially adapted to
deterrence of the crime involved or to correction of the offender.
The court is directed by the Code not to sentence a defendant to pay
a fine unless: The defendant is or will be able to pay the fine, and
the fine will not prevent the defendant from making restitution or
reparation to the victim of the crime.

[ 1

The following two quotations seem to be an apt summary of the
need for a study of the desirability of adopting a classification of
criminal offenses:

"One of the major failures of the present Federal Criminal Code
11 (and the same is true of most of the State Codes across the
country) is the utter inconsistency and irrationality of its
penalty structure. The major cause is undoubtedly the fact that
criminal legislation, like most, is the product of Ad Hoc re-
sponses to particular situations extending over an enormsus
time period. Statutes are passed at one legislative session
1 without a clear picture of the manner in which offenses of
similar gravity have been dealt with in the past. There is
little attempt to produce an integrated whole.'" (Working papers
of the National Commission on Reform of Federal Criminal Laws,
Volume 2, page 1246.)

""The basic function of the legislature should be to provide a
wide enough range of alternatives to permit a sentence which
r is appropriate for each individual case. As a corollary, the
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legislature should not attempt to determine the specific sentes
which should be imposed on the offender irrespective of the
circumstances. It is also destructive if the authorized sen-
tences are not consistent with each other, and if they represent
too sophisticated an attempt to refine distinctions in advance.
It is preferable for there to be a small number of sentencing
categories, each with its own set of alternatives, with each
offense assigned to a particular category. . . ." (American Bar
Association Project on Minimum Standards for Criminal Justice -
Standards Relating to Sentencing Alternatives and Procedures,
page 4 of the introduction.)




nﬂ

Forty-Second Legislative Assembly, State of North Dakota begun and held
at the Capitol in the City of Bismarck, on Tuesday, the fifth day of

January, one thousand nine hundred and seventy-one.

HOUSE CONCURRENT RESOLUTION NO. 3050
(Atkinson, Hilleboe)

A concurrent resolution directing the Legislative Council to
carry out a revision of the substantive criminal laws
of North Dakota.

WHEREAS, the criminal justice provisions and statutes
of the State. of North Dakota, and of the other States of the
Union, are not adequately serving the needs of society in
the areas of protection, the rehabilitation of convicted
persons, or the prevention of criminal activity:; and

WHEREAS, the North Dakota Judicial Council is in the
process of revising the criminal procedures of this State,
and, upon completion of the study, will offer for promulgation
by the North Dakota Supreme Court a comprehensive set of rules
of criminal procedure; and

WHEREAS, North Dakota's present substantive criminal
statutes are the product of piecemeal legislation over a
substantial period of time; and

WHEREAS, disparities and inequities in sentences and
sentencing procedures are among the chief causes of the growing
disenchantment with both the national and state criminal
justice systems; and

WHEREAS, the system of criminal justice must be viewed
as a comprehensive whole embracing every phase from crime
prevention through correction and rehabilitation; and

WHEREAS, a revision of the substantive criminal laws
of this State, with emphasis on classification of penalties,
elimination of criminal provisions having little or no social
utility, and consideration of substituting civil for criminal
penalties when feasible, would, in conjunction with the pending
revision of the rules of criminal procedure, be a large step
toward development of a comprehensive criminal justice system
for North Dakota;

NOW, THEREFORE, BE IT RESOLVED BY THE HOUSE OF REPRESEN-

TATIVES OF THE STATE OF NORTH DAKOTA, THE SENATE CONCURRING
THEREIN:

That the Legislative Council is hereby directed to
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review and revise the substantive criminal statutes of the
State of North Dakota, or so much thereof as may reasonably
be revised during the 1971-1972 leglslatlve interim, with !
special emphasis on study and revision of the penalty
structure established by present law, including the classi-
fication of penalties and the elimination of duplicate
penalties. The Legislative Council shall also identify and
prepare legislation to remove unused and archaic statutes,
reconcile ambiguities and conflicting laws, eliminate surplus
language, and take such other steps as may be necessary to
prepare a substantively and formally complete codification,
or so much thereof as may be accomplished durlng the 1971~
1972 legislative interim; and

BE IT FURTHER RESOLVZD, that the Legislative Council
may, by itself or in conjunction with the Combined Law
Enforcement Council, make application for and receive grants
from an appropriate federal agency or agencies, and may
expend any funds received for the purposes outlined in this
resolution. The Legislative Council shall report its
recommendations, accompanied by suitable legislation to
accomplish the objectives of this study, to the Forty-third
Legislative Assembly.
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COMMITTEE ON JUDICIARY ''B"

September 20-21, 1971
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Bismarck, North Dakota
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Section-by-section analysis of Title 12 of the North
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Reconvene - continue section-by-section analysis
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Continue section-by-section analysis
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NORTH DAKOTA LEGISLATIVE COUNCIL
Minutes

of the

Meeting of Monday and Tuesday, September 20-21, 1971
Room G-2, State Capitol
Bismarck, North Dakota

.The Chairman, Senator Howard Freed, called the meeting of the
Committee on Judiciary "B" to order at 9:40 a.m. on Monday, September
20, 1971, in Committee Room G-2 of the State Capitol in Bismarck,
North Dakota.

Members present: Senators Freed, Page
Representatives Atkinson, Hillieboe, Kieffer,
Murphy, Stone

Advisory members
present: Honorable Harry Pearce, Honorable Kirk Smith,
Mr. Larry Kraft, Mr. Rodney Webb, Mr.
Albert Wolf
Members absent: Senator Longmire

Advisory members

absent: Honorable W. C. Lynch, Honorable Ralph
Erickstad
Also present: Mr. C. Emerson Murry, Mr. Vance Hill, Mr.
Charles Travis, and Representative Earl
Rundle

The Chairman called on the Committee Counsel to read the minutes
of the meeting of June 28, 1971, Following the reading of the
minutes, IT WAS MOVED BY REPRESENTATIVE MURPHY, SECONDED BY SENATOR
PAGE, AND UNANIMOUSLY CARRIED that the minutes of the meeting of
June 28, 1971, be approved as read.

IT WAS MOVED BY SENATOR PAGE, SECONDED BY REPRESENTATIVE STONE,
AND UNANIMOUSLY CARRIED that the Committee give recognition to the
services of Representative Howard Henry, recently deceased. Repre-
sentative Henry had attended the first meeting of the Committee, and
had shown himself an intelligent contributor to the deliberations of
the Committee, as well as a dedicated and sincere legislator.

The Committee Counsel introduced Mr. Charles Travis, Criminal
Rules Revisor for the special Judicial Council Committee on Rules of
Criminal Procedure.
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The Chairman called on Representative Myron Atkinson, Chairman
of the temporary Subcommittee on Penalty Classification, to explain

the plan proposed by the Subcommittee. A copy of the plan is attached
hereto as Appendix "A'",

Representative Atkinson noted the need for a classification of
penalties as the starting point for a complete revision of the Code,
and as a reference point for future legislative action creating or
redefining crimes. He stated the procedure used in arriving at the
proposed plan was to consider the classifications used in the most
recently adopted State Criminal Codes, in the Model Penal Code, and
the proposed Federal Criminal Code. The idea of eliminating the
categorization of crimes into felonies and misdemeanors arose from
the Subcommittee and was not drawn from the Criminal Code of any
other jurisdiction.

Representative Atkinson stated it was the hope of the Subccmmittee
that the removal of the distinction between felonies and misdemeanors
would aid in the rehabilitation of criminal offenders, and would
make the criminal law more readily comprehensible to the layman. He
noted that where the distinction was necessary for reasons other than
sentencing, such as in the determination of the jurisdiction of a
court, etc.,, a separate section of the Code could be inserted de-
lineating the necessary distinctionms.

The Committee discussed the classification plan further, and it
was noted that the plan provides for a 'mandatory parole component"
which would come into play in every situation where an offender serves
out his total sentence of incarceration. It was suggested that per-
haps it would be more desirable to have a mandatory parole component
regardless of whether the offender had served his total sentence of
incarceration. The Chairman noted that the concept of a mandatory
parole component would be discussed again at length by the Committee,
but that the Committee should adopt a classification plan temporarily,
in order that it might begin to consider the substantive criminal
sections of Title 12,

IT WAS MOVED BY REPRESENTATIVE ATKINSON AND SECONDED BY REPRE-
SENTATIVE STONE that the Committee temporarily adopt the classifica-
tion plan submitted by the temporary Subcommittee on Classification
(see Appendix "A").

Mr. Rodney Webb stated that the felony-misdemeanor distinction
is of importance in many instances within the field of criminal law;
for instance, in the area of arrests without warrants, rehabilitation
of juveniles, etc.

Representative Murphy stated he felt that a law enforcement
officer should not have to rely on his personal knowledge of the
distinction between felonies and misdemeanors in order to arrest
without a warrant. He stated that generally he favored more flexi-
bility of action for judges, parole boards, and law enforcement
officers.
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Senator Page pointed out that it was now probably very difficult
for law enforcement officers to make a distinction between what is
a felony and what is a misdemeanor, and therefore they are continually
running the risk of making an arrest which is beyond their statutory
power.

Mr. Vance Hill indicated to the Committee that the proposed
classification plan had been mailed to Messrs. Paul Kalin and Sol
Rubin of the National Conference on Crime and Delinquency for their
comments. Mr. Hill noted that Mr. Rubin would be available to dis-
cuss the Committee's work at some future meeting, and would do so at
no charge if his transportation to and from Bismarck were paid.

Following this discussion, THE MOTION MADE BY REPRESENTATIVE
ATKINSON TO TEMPORARILY ADOPT THE CLASSIFICATION PLAN PUT FORTH BY
THE SUBCOMMITTEE ON CLASSIFICATION WAS UNANIMOUSLY CARRIED.

The Committee then discussed the method of procedure to be used
in commencing its revisory work. The Committee Counsel noted that
the Committee could go through Title 12 on a section-by-section
basis making the determination whether each section should constitute
a criminal offense, and if so, what penalty classification it should
be placed in. Mr. Kraft commented that while he was in agreement
with the procedure whereby the Committee determines whether a parti-
cular type of action should be a criminal offense, he thought it
would be difficult for the Committee to place particular criminal
offenses in the sentencing classification plan without determining
the goal to be reached by the possible sentencing altermatives.

Representative Kieffer stated perhaps the Committee should
first go through the sections of Title 12 to determine whether a
particular action therein stated should remain a criminal offense,
then go through the sections again, and at that time assign the re-
maining offenses within the penalty classification plan.

Representative Hilleboe noted that during its deliberations the
Committee is going to come across the minor-adult distinction many
times, and that it is going to have to determine at what age a person
should be responsible for criminal acts solely as an adult; solely
as a juvenile; or alternatively as an adult or a juvenile.

The Committee commenced a section-by-section consideration of
the sections in Title 12 which define and prescribe penalties for
criminal action.

The first section discussed was Section 12-01-14, dealing with
the requirement for giving of receipts upon payment of a criminal
fine. It was the consensus of the Committee that Section 12-01-14
be eliminated and that the action defined therein no longer be
criminal.
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Mr. Hill noted the possibility of comsolidating numerous present
offenses dealing with essentially the same topic into one general
statute covering that topic. He gave as an example the 14 sections
in Title 12 dealing with what is essentially the crime of bribery.

He distributed a draft of a single section which would encompass the
present 14 sections dealing with bribery. Note: Mr. Hill's sample
draft on this subject is attached to these minutes as Appendix 'B'.

The Committee then discussed Section 12-03-01 which defines the
crime of conspiracy and declares it a misdemeanor. The Legislative
Council staff recommendation was that the section be entirely revised,
and that conspiracy be classified as a Class D offense. Judge Harry
Pearce noted that the penalty for conspiring to commit a particular
crime should be arrived at by reference to the penalty for the sub-
stantive crime concerning which the defendants were conspiring.

After further discussion concerning the crime of conspiracy,
Ehe Committee recessed for lunch at 12:10 p.m. and reconvened at
:30 p.m.
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Upon reconvening, the Chairman stated the Committee would pro-
ceed by considering those sections in Title 12 (Chapter 12-01 through
12-11) which the Legislative Council staff had recommended for
elimination, or elimination and consolidation.

The Committee then discussed Section 12-03-02 which makes it
a felony to conspire to treason against the State while the con-
spirators are without the State. The staff recommendation was that
this section be eliminated, and that the general conspiracy statute
be relied on to prosecute a person for the act formerly encompassed
by this section. The Committee consensus was that the section be
eliminated.

The Committee next discussed Section 12-07-07 which makes it a
misdemeanor to carry, exhibit, or display a flag which is not a flag
of the United States, North Dakota, or a friendly foreign nation.
The staff recommendation was that this crime be eliminated, and the
Committee consensus was in concurrence.

Section 12-07-08 prohibits the carrying or exhibiting of a red
or black flag, or other banner having an inscription opposed or
antagonistic to the existing government of the United States, or of
the State of North Dakota., The staff recommendation was that the
section be eliminated and that the action defined therein no longer
be criminal.. The Committee Counsel noted that so far as the section
could be construed to allow state prosecution for '"sedition' against
the Federal Government, it would probably be unlawful, as invading

an area preempted by act of Congress. See People v. Lynch, 11 Johns.
(N.Y.) 553 (1814); and Pennsylvania v. Nelson, 350 US §87—(1955).
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The Chairman noted that since Sections 12-07-07 and 12-07-08
were to be eliminated, Section 12-07-09, which provides the penalty
for violation for either of the two preceding sections, would also
have to be eliminated. :

The Committee then discussed Section 12-08-16 which prohibits
the giving or offering of bribes to 'public officers'. It was the
staff recommendation that this section be eliminated, and the offense
described therein be consolidated into a general statute prohibiting
bribery of any public official. The Committee consensus was that
Section 12-08-16 should be eliminated at this point, and the offense
therein stated be consolidated with other statutes dealing with the
crime of bribery.

The Committee discussed Section 12-08-18 which prohibits certain
action by the Governor, including the receipt of bribes. It was
noted that muchk of Section 12-08-18 was a restatement of Section 81
of the North Dakota Constitution. The consensus of the Committee was
that, to the extent that the section is a restatement, it be deleted
at this point and provision be made in the new Code for a penalty for
violations of Section 81.

Section 12-08-20 makes it a misdemeanor for anyone to prevent
an "'executive officer'" from performing his duty. It was the Committee
consensus that this section be eliminated, and that its provisions
be consolidated into a revised general statute dealing with obstruc-
tion of officials in the performance of their duty.

Section 12-08-21 makes it a misdemeanor to knowingly resist an
"executive officer' in the performance of his duty. The staff recom-
mendation was that this section be eliminated, and that its provisions
be included within a general statute dealing with obstruction of
official duty. The Committee consensus was to that effect.

The Committee next discussed Section 12-09-02 which makes it a
misdemeanor to disturb the Legislative Assembly, or either House
thereof, while in session. It was the consensus of the Committee
that this section be eliminated, and that its provisions be consoli-
dated with other general sections dealing with obstruction of public
officials.

The Committee discussed Section 12-09-04 which makes it a mis-
demeanor to intimidate members of the Legislative Assembly. The
staff recommendation was that this section be eliminated at this
point, and that its provisions be included in the general statute
dealing with intimidation of public officials. The Committee con-
sensus was to that effect.,

Section 12-09-08 prohibits the giving or offering of bribes to
members of the Legislative Assembly. The consensus of the Committee
was that this section should be eliminated at this point, and that



-6-

the offense defined therein should be included in a general statute
dealing with the crime of bribery. It was noted that perhaps the
crime of bribery should extend beyond the bribing of public officials
and should include the bribing of officials of athletic events, etc.

Section 12-09-10 prohibits the solicitation of bribery by members
of the Legislative Assembly. It was noted that this section restated
much of the language of Section 40 of the North Dakota Constitution.
The staff recommendation was that this section be eliminated and
that punishment of commission of the acts prohibited by Section 40
of the Constitution be included within a consolidated section dealing
generally with bribery.

The Committee considered Section 12-09-11 which provides that
a vote in consideration of a vote is bribery. It was noted that this
section also was essentially a restatement of Section 40 of the
North Dakota Constitution. It was the consensus of the Committee
that this section be handled the same as Section 12-09-10.

The Committee considered Section 12-09-14 which makes it a mis-
demeanor for a witness to refuse to attend a legislative hearing. It
was the Committee consensus that this section be eliminated at this
point, and that provision be made for a general statute dealing with
contempt of the subpoena power of the Legislative Assembly and
criminal liability arising therefrom.

Section 12-09-15 makes it a misdemeanor to refuse to testify
after being summoned before the Legislature, either House thereof, or
a committee thereof. It was again the consensus of the Committee
that this section be eliminated at this point, and that perhaps
criminal liability for refusal to appear or to testify be provided
for in Chapter 54-03, which contains other statutes dealing with the
Legislative Assembly.

The Committee discussed Section 12-09-17 which prohibits personal
lobbying. It was the consensus of the Committee that this section be
eliminated, as lobbying is regulated under Chapter 54-05.

Section 12-09-18 makes it a misdemeanor for lobbyists to go upon
the floor of either House 'reserved for the members thereof' except
upon the invitation of the House. It was the consensus of the Com-
mittee that this offense could be adequately dealt with under legis-
lative rules of procedure.

Section 12-09-19 provides the penalty for violation of either
Section 12-09-17 or Section 12-09-18. Since those two sections are
to be eliminated, the Chairman pointed out that Section 12-09-19 must
also be eliminated.

The Committee considered Section 12-10-01 dealing with the
embezzlement of state funds by public officers, knowingly keeping
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false accounts, or the fraudulent alteration or obliteration of an
account. The staff recommendation was that, to the extent the statute
deals with embezzlement, its provisions be incorporated into a

general "theft' statute. To the extent the statute deals with
fraudulent or false accounting by public officials, it should be
covered within the revision of sections dealing with misfeasance of
duty by public officials in Chapter 12-08. The Committee consensus
was that the section should be consolidated with other relevant
sections, taking into account Sections 12-08-02 and 12-36-05.

Section 12-10-02 makes it a felony for a public officer or
employee to misappropriate public funds. The staff recommendation was
that this section be eliminated at this point, and that its provisions
be incorporated in the revision of Chapter 12-08 dealing with the
exercise of office by public officials. The Committee consensus was
that the section should be consolidated with other similar offenses.

The Committee considered Section 12-10-04 which makes it a mis-
demeanor for a state or county officer to appropriate allowances made
for deputies or clerkhire to his own use. The Committee consensus
was that this section should be eliminated at this point and its
provisions consolidated into a revision of Chapter 12-08, dealing
generally with the duties of public office.

Section 12-10-05 makes it a felony for a sheriff, coroner,
clerk of court, constable, or other ministerial officer, or the deputy
of any of them, to appropriate funds to their own use. It was the
consensus of the Committee that this section be eliminated and its
provisions be consolidated within a general theft statute, which
would include the former crime of embezzlement.

Section 12-10-07 prohibits the making of a contract or agreement
to move personal property from one jurisdiction to another, the
consideration of which is that the property will be assessed at a
lower value than otherwise would be the case. 1t was the consensus
of the Committee that this provision be eliminated.

The Committee considered Section 12-10-09 which makes it a mis-
demeanor for anyone to make a false statement regarding the basis of
imposing any tax or assessment, or the basis for the reduction of
any tax or assessment. It was the consensus of the Committee that
this section be eliminated at this point and consolidated into a
general section prohibiting false dealings with governmental agencies.

The Committee considered Section 12-10-10 which prohibits the
willful injury or destruction of public buildings. The staff recom-
mendation was that this section be eliminated, and that any inclusion
of this particular crime be considered when looking at Section
12-18-04. The Committee consensus was to eliminate this section and
consolidate its provisions elsewhere.
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Section 12:10-11 prohibits the seizure of military stores or
sugplles @elonglng.tg the State. The staff recommendation was that
this section be eliminated at this point, and that the crime defined

be left for coverage under the statutes dealing with burglary or
treason.

The Committee considered Section 12-11-05 which makes it a
misdemeanor to wager upon the results of any election. The staff
recommendation was that this section be eliminated, and that any
prohibition upon wagering on elections be covered under the general
statutes prohibiting gambling. The consensus of the Committee was
that language prohibiting betting upon elections should remain
specifically in the Code to ensure coverage of that type of illegal
wagering., However, the Committee felt that such language could be
incorporated into the general antigambling statute, or, in the
alternative, could be incorporated into Title 16, the Elections Code.

Section 12-11-06 prohibits the bribing of electors and also
prohibits electors from receiving bribes. The section further pro-
hibits election officials from menacing or bribing electors. The
Committee consensus was that this section should be eliminated at
this point, and its provisions should be covered in general statutes
dealing with bribery and illegal influencing of electors by means
other than bribery.

The Committee discussed Section 12-11-09 which makes it a mis-
demeanor for anyone to bribe or offer to bribe an election official.
It was the consensus of the Committee that this section be eliminated
at this point, and that its provisions be consolidated into a general
statute dealing with bribery.

Section 12-11-11 prohibits the willful obstruction of an elector
who is on his way to the polls. It was the consensus of the Committee
that this section be eliminated and its provisions consolidated with
a revised general statute dealing with illegally influencing or
obstructing electors.

Section 12-11-12 prohibits unauthorized voter registration by
a person who is not qualified to register. The staff recommendation
was that this section be eliminated, and that its provisions, insofar
as they are applicable, be included in a general revision covering
falsification of facts leading to the right to vote.

Section 12-11-13 makes it a felony to falsely 'personate' a
registered voter, It was the Committee consensus that this section
be eliminated, and that its provisions be revised and consolidated
in a general section dealing with voting under false pretenses.

The Committee considered Section 12-11-14 which makes it a mis=-
demeanor for a person to make a false statement in order to secure
registration or voting privileges. It was the consensus of the
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Committee thgt this section be eliminated, and that its provisions
be included in the consolidated revised section dealing with illegal
voting.

Representative Hilleboe noted that the Committee should include
within any revision of election offenses the action on the part of
an unqualified person who signs a recall, initiative, or referral
petition,

The Committee discussed Section 12-11-18 which prohibits know-
ingly casting a vote in the wrong polling place. The consensus of
the Committee was that this section should be eliminated and its
proyisions included within a general section dealing with illegal
voting.

Section 12-11-19 prohibits unlawful voting at a township meeting.
It was the consensus of the Committee that this section be eliminated,
and that the definition of an '"election' within a general statute
prohibiting unlawful voting include township elections within its
scope.

The Committee considered Section 12-11-21 which prohibits the
use of threats, force, or any other means to influence a voter. It
was the consensus of the Committee that this section be eliminated
and its provisions included in a general revision dealing with
illegal influencing of a voter.

The Committee considered Section 12-11-22 which makes it a mis-
demeanor to disturb election proceedings. It was the consensus of
the Committee that this section be eliminated, and that its provisions,
so far as necessary, be incorporated into statutes dealing with
unlawful obstruction of public procedures, or obstruction of public
officials carrying out their duty.

The Committee considered Section 12-11-23 which prohibits the
willful disturbing of a public meeting of electors. It was the con-
sensus of the Committee that this section be eliminated, as its pro-
visions are adequately covered under statutes dealing with riot,
breach of the peace, etc.

Section 12-11-24 makes it a misdemeanor to unlawfully prevent
a public meeting of electors. The Committee consensus was that this
section be eliminated, and, to the extent necessary, its provisions
included in a section similar to Section 12-19-02.

The Committee discussed Section 12-11-25 prohibiting willful
disobedience of a lawful command of an inspector or judge of election,
board of election, or election officer; or the disruption or inter-
ruption of those officers by disorderly conduct. The section also
provides for summary arrest upon order of those officials. Committee
consensus was that this section be revised and consolidated.
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The Committee discussed Section 12-11-28 which makes it a mis-
demeanor to willfully destroy election supplies or remove election
materials posted in the polling place. It was the consensus of the
Committee that this section should be eliminated and its provisions
consolidated with some other relevant section.

The Committee considered Section 12-11-29 which makes it a mis-
demeanor for a poll clerk to keep a false poll list. It was the
staff recommendation that this section be eliminated and the specific
offense covered under the general statute dealing with falsification
of official documents by public officials. The consensus of the
Committee was to this effect.

Section 12-11-30 prohibits election officials from willfully
excluding a qualified vote, or from willfully receiving a vote from
a person who has been challenged but who has not satisfied the chal-
lenge, or from willfully failing to challenge a person whom they
suspect is not entitled to vote. The staff recommendation was that
this section be eliminated. The Committee consensus was that the
section be eliminated and its provisions consolidated with other
statutes covering the same general types of offenses.

Section 12-11-32 provides penalties for a county auditor who
willfully refuses or neglects to canvass election returns or to make
proper abstracts thereof, or who fails to issue proper certificates
of election. The staff recommendation and Committee consensus were
that the section be eliminated as the offenses listed therein can be
adequately covered under a general statute dealing with willful
refusal or neglect to perform public duties. Further, the duties
imposed upon a county auditor are set forth in Chapter 16-13, and
a general penalty for failure to perform those duties is established
by Section 16-13-06.

The Committee discussed Section 12-11-33 which prohibits anyone
from willfully mutilating election returns, or otherwise preventing
their delivery to the proper authorities. It was the Committee
consensus that this section be eliminated and that its provisions be
incorporated into sections dealing with misfeasance of duty by public
officials and obstruction of public officials in the performance of
their duties.

The Committee considered Section 12-11-34 which deals with the
use of a proxy at a political convention. The use of proxies at
political conventions is specifically covered by Section 12-17-13.
The Committee felt that the action covered by Section 12-11-34 should
not be a criminal offense, and therefore the section should be
eliminated.

Mr. Charles Travis and Mr. Al Wolf pointed out that it is often
necessary for the Legislature to define a crime specifically, in
order to inform potential defendants of the elements of the crime.
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It was noted that this was especially true when the crime was not

one which the populace at large considered an action which in itself
was morally wrong; i.e., where the offense is merely malum prohibitum
as opposed to malum in se.

The Committee recessed at 5:10 p.m. until 9:00 a.m. on Tuesday,
September 21, 1971.

E S
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The Committee reconvened at 9:00 a.m. and considered a sample
revisory draft bill covering Chapter 12-08, and discussed the format
to be used in the revision. Mr. Hill stated that perhaps the way to
proceed is to repeal Title 12 and enact a new Title 12. Discussion
followed concerning the fact that it would be necessary for the
Committee to document the disposition of all of the sections of the
present Title 12. The Committee Counsel noted that, while the draft
provisions placed before the Committee would deal with present Code
section numbers for the most part, the final Committee product could
certainly be drafted in terms of a complete repeal of Title 12 and
substitution of a new Title 12.

The Committee continued discussing the need for providing a
legislative history of the proposed revision of the Criminal Code,
concerning which portion of it was derived from former statutes.

It was noted, since the Committee could not hope to draft a perfect
document, that it would be necessary to provide the courts and other
persons involved in interpreting the Code with a reference point

in terms of the legislative considerations involved in incorporating
present statutes into new revised sections of the Code.

The Committee then discussed the extent the staff should go to
in consolidating current sections of the Code which deal with similar
offenses. Mr. Wolf stated that at one point he had thought all
definitions of criminal offenses should be contained in Title 12.
However, he now felt there were certain areas of law, such as election
law and highway law, which should be complete in themselves and should
contain their own definitions of offenses arising within that area
of law.

Representative Murphy stated that the Code should be as short
and concise as possible, and that whatever is feasible by way of
consolidation should be done. Mr. Webb stated that care must be taken
to draft precisely when dealing with those offenses which do not
involve moral wrong, as moral wrong is understood by the general
public,

Judge Kirk Smith noted that present requirements of particularity
in criminal complaints allow for less specificity in the statute
which defines the crime.
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Mr. Kraft noted, as an example of consolidation of several
offenses, the theft provisions of the Model Penal Code. He indicated
that the new theft provision could be simplified and consolidated
because the courts would have the former historical basis necessary
for interpreting the new provision.

Representative Kieffer stated it seemed to him that any con-
solidation and recodification should make use of comprehensive
definitions of often-used terminology, so as to limit the proliferation
of statutes defining new crimes with particularity.

The Committee then discussed Section 12-03~01 defining the crime
of conspiracy. It was noted that conspiracy was joint criminal action
which could be prosecuted, but which was more remote from the particular
substantive offense concerning which the conspiracy arose than was
an attempt at committing that offense.

The Committee discussed the differences between the crime of
conspiracy and an:attempt to commit a crime. It was noted that a
conspiracy required the involvement of two or more persons, whereas
an attempt could be made by one person.,

The staff recommendation was that the definition of conspiracy
should be revised, and that conspiracy should be punished as a Class
C offense. Mr. Wolf stated he felt that conspiracy should be punished
to the same extent as is the substantive crime concerning which the
offenders were conspiring.

Judge Smith noted that one argument in favor of having the
same penalties for conspiracy as for the substantive crime conspired
about is that prosecutors will then be more willing to attempt to
prosecute conspirators, rather than wait until the substantive crime
has been attempted or committed.

Mr. Kraft stated the other side of that coin is that criminals
will have a tendency to complete their criminal action if they are
going to receive the same sentence for conspiracy as they will re-
ceive for completing the crime. Representative Murphy noted that
although the maximum sentence might be the same, it seemed to him
that in most cases the judge would take into account the fact the
prosecution was for conspiracy, rather than for a completed sub-
stantive crime.

Mr. Webb stated that action to change the penalties for conspiracy
to make them equal to the penalties which may be imposed for the
substantive crime would be one of the most important changes that
the Committee could recommend. He indicated that it would be "a
prosecutor's dream''.

Judge Smith noted that the danger in having the substantive
penalties apply to criminal conspiracy was that prosecutors would
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1
commence criminaliprosecutions for conspiracy even in those cases
where the crime had actually been committed, because it is generally

easier to prove conspiracy than it is to prove the commission of the
substantive offense.

The Chairman asked for the sense of the Committee in regard to
the handling of the crime of conspiracy. It was the sense of the
Committee that the penalty for conspiracy to commit a crime should
be placed in the same classification as the penalty for the substantive
crime itself, and that statutory provisions for prosecution of
solicitation, facilitation, conspiracy, and attempt should be revised
and contained in the same general area of the new Criminal Code.

The Committee then considered Sections 12-04-01 and 12-04-02
which define and set the punishment for an attempt to commit a crime.
The Chairman noted that, in light of the previous discussion concerning
conspiracy, the punishment for attempts should be set within the same
range as the punishment for the substantive offense concerning which
the attempt was made, with discretion in the trial judge to consider
the seriousness of the attempt. The consensus of the Committee was
in agreement with the Chairman; however, Mr. Wolf noted that in re-
vising the present statutes dealing with attempts, the staff should
keep Section 12-04-03 in mind, which negates any protection for a
person who in unsuccessfully attempting to commit one crime does in
fact commit anothér crime.

The Committee then discussed Section 12-07-01 defining the crime
of treason and setting the penalty at death, or not less than five
years' imprisonment. It was the consensus of the Committee that this
section should be revised simply to provide a penalty for commission
of treason as defined in Section 19 of the Constitution. The question
of retaining the death penalty for treason was left undecided.

The Committee next discussed Section 12-07-03 which defines the
crime of misprision of treason, which generally is a concealment of
the knowledge, either before or after the fact, of treason. It was
the consensus of the Committee that this statute should be eliminated
at this point, and that there should be a general revised statute
covering the offense of willful concealing of knowledge regarding
criminal actions. |

After further discussion, IT WAS MOVED BY REPRESENTATIVE MURPHY,
SECONDED BY SENATOR PAGE, AND UNANIMOUSLY CARRIED that Section
12-07-03 be eliminated at this point, and that the criminal offense
defined therein be included in general statutes dealing with conspiracy,
attempt, and concealing knowledge of criminal actions.

The Committee then discussed Section 12-07-04 which prohibits
desecration of the flag. Representative Atkinson suggested that the
section be revised and that desecration of the flag be classified as
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a Class D offense. He noted that there seem to be essentially two
crimes involved in Section 12-07-04; First, what is known as
""desecration' of a flag, and second, misuse "of symbols purporting
to be flags. |

!

Judge Smith noted that the language contained in Section 12-07-05
as follows: 'by which the person seeing the same, without delibera-
tion, may believe the same to represent a flag'' should be retained
in any revision, as that language provided a useful standard in
prosecutions for desecration of, or casting contempt upon, a flag.

Representative Atkinson stated that contempt to the flag is
the essence of the offense. After further Committee discussion cf
Section 12-07-04, it was the consensus of the Committee that the
staff revise it, taking into consideration the various Committee
comments. !

The Commlttee discussed the proper penalty classification to be
attached to the o#fenses presently covered under revision of Chapter
12-08. Representative Atkinson and Mr. Hill stated that these
offenses should be classified Class C offenses. The staff recommenda-

tion was that they generally be classified as Class D offenses.

Mr. Webb noted that he would like to see a classification based
on the misdemeanor and felony system, with interim classifications
including "major Wlsdemeanors” and 'minor felonies'", rather than using
the c1a851f1catloq simply based on offenses. Judge Smith noted that
the classification of crimes simply as offenses would make North
Dakota unique in the federal system, since no other State classifies
crimes in that maﬂnerc

IT WAS MOVED |BY REPRESENTATIVE MURPHY, SECONDED BY REPRESENTATIVE
ATKINSON, AND UNANIMOUSLY CARRIED that the’ general misfeasance amd
obstruction statutcs dealing with public officials as exemplified by
those crimes listed in Chapter 12-08 should be classified as Class C
offenses. |

The Committee next discussed the provisions in Chapter 12-08
which presently provide for forfeiture of office for conviction of a
crime defined therein. The question was broadened to discuss for-
feiture of office generally It was noted that perhaps an automatic
forfeiture prov1sion in a criminal statute might not be constitutional,
because it would deny the officeholder a ''due process' hearing.

Mr. Wolf ralsed the question concernlng deferment of imposition
of sentence, and the effect of deferment in terms of disqualifying an
officeholder for offlce There was disagreement amongst the members
of the Committee concernlng the specific effect of deferment of
1np031t10n of sentence, i.e., whether it constituted a ''conviction

or a "judgment', for purposes of disqualification from public office.



-15~

i
The Committee recessed for lunch at 12:10 p.m.
R R A I R I O R R O N 1

The Committee reconvened at 1:30 p.m., at which time it dis=
cussed Section 12-09-01 which makes it a felony to willfully prevent
a meeting of the Legislative Assembly, or either House thereof.
Judge Smith inquired as to whether it would be desirable to leave
all offenses against the Legislature to prosecution by the Legisla=-
ture under its contempt power.

It was the consensus of the Committee that this section (12-09-01)
should be included within a general revised statute dealing with
obstruction of public functions. Further, where such obstruction is
committed or attempted by violent means, it should be classified as
a Class B offensel and where it is attempted or committed by nonviolent
means, it should be classified as a Class C offensc.

|
The Committeé discussed Section 12-09-03 which prohibits any
person from willfully compelling the Legislature, or either House
thereof, to adjourn. MR. WOLF MOVED to treat Section 12-09-03 in the
same manner as Section 12-09-01 was treated. HIS MOTION DID NOT
RECEIVE A SECOND,FUH‘THE COMMITTEE CONSENSUS WAS TO THE SAME EFFECT.

The Committeé discussed Sections 12-09-06 and 12-09-07 which
deal with the alteration or theft of a bill draft, or an enrolled or
engrossed copy cf la bill, It was the consensus of the Committee that,
to the extent theltwo sections dealt with theft, they could be
covered under a comprehensive theft statute; to the extent that they
dealt with forgery, they could be covered under a comprehensive
forgery statute; and to the extent that they dealt with obstruction
of public functions, they could be included within a revision dealing
with that topic. }

Representative Hilleboe noted that while forgery in other areas
could be corrected if discovered, the alteration of an enrolled or
engrossed bill was probably irreversible, once the bill had passed
out of the hands of the House of introduction of the Legislature.

The Committee next discussed Section 12-09-~13 which prohibits
state legislators from soliciting appointments by the Governor in
return for their legislative vote in favor of or in opposition to a
particular bill or proposition. IT WAS MOVED BY REPRESENTATIVE
MURPHY, SECONDED BY REPRESENTATIVE HILLEBOE, AND UNANIMOUSLY CARRIED
that the offense defined in Section 12-09-13 be eliminated. It was
noted that Section 81 of the Constitution prohibits the Governor from
promising to appoint a particular person to office in consideration
that any ''member' shall give his vote or attempt to influence any
matter pending before the Legislative Assembly. To the extent that
the crime defined|in Section 12-09-13 is covered by Section 81, it
would, of course, [remain a crime, and the Committee consensus was

|
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that‘provision should be made for penalties to be attached to the
commission of the acts prohibited by Section 81.

The Committee then discussed Chapter 12-09 in general, and it
was the Committee: consensus that the Chapter could be omitted, and
the substantive offenses defined therein could be consolidated with
general offenses which would encompass those specific offenses.

The Committee discussed Section 12-10-03 which makes it a mis-
demeanor for a public officer or employece to willfully disobey any
provision of law regulating his official conduct. It was the consensus
of the Committee that this section be eliminated at this point and
that its provisions be consolidated with other general statutes
dealing with misfeasance or malfeasance on the part of public officers,

The Committee next discussed Section 12-10-06 prohibiting a
personal interest-in a contract with the governmental agency by an
officer of that agency. Judge Smith noted that the statute originally
seemed to have been designed as an "anti-kickback' statute, but that
by amendment the anti-kickback aspect of the statute no longer was
clear. Representative Atkinson noted that the general theory behind
a statute of this type seems to be that public officials should not
be allowed to profit as a result of their official action.

Mr. Wolf stated the offense covered by Section 12-10-06 should
be retained as an‘offcense; however, the secction should be revised.
The Chairman asked the Committee staff to revise Section 12-10-006,
and to reflect in their revision, to the extent possible, the Com-
mittee comments.

Section 12-10-08 makes it a misdemeanor for anyone to obstruct
a public officer from collecting revenue. It was the consensus of
the Committee that this section be eliminated at this point and that
its provisions be included within the general statute dealing with
obstruction of governmental functions.

The Committee discussed Section 12-11-04 which makes it a
misdemeanor for one having been convicted of a felony to vote or
offer to vote at any election without previously having his civil
rights restored. Mr. Travis inquired whether a deferred imposition
of sentence for a felony would cause the defendant whose sentence was
deferred to lose his right to vote. Mr. Wolf stated that if there
has been a deferred imposition of sentence, the defendant should not
lose any of his civil rights, since he had not been convicted by the
judgment of a court. Mr. Hill stated that if the crime charged
provides penalties which put it in either a misdemeanor or a felony
class, then a deferred imposition of sentence should not deprive the
defendant of his ¢ivil rights; however, if the crime charged provides
penalties which make it only a felony, then a deferred imposition
does cause the person convicted to lose whatever civil rights will
be lost in the evént of conviction of a felony.

I
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The Committee then discussed the length of time during which a
convicted felon should lose his right to vote. Mr. Webb pointed out
that, historically, felons have been denied the right to vote for the
remainder of their lives following conviction. Judge Smith stated
he felt that a person should lose his right to vote only during the
period of his imprisonment. Senator Page agreed with Mr. Webb to
the effect that a convicted felon should lose his right to vote for-
ever, unless he is restored to his civil rights by the Board of
Pardons. The Committee consensus, with objection by Senator Page and
Mr. Webb, was that conviction of a felony should result in the loss
of the right to V?te during the period of imprisonment imposed.

The Committee then discussed the whole of Chapter 12-11 dealing
with offenses against the elective franchise, and it was agreed that
the staff should draft a revision of this chapter to be placed within
Title 16, the Elections Code, and that Chapter 12-11 should be elimi-
nated as a chapter in the Criminal Code.,

Mr. Wolf notéd that Minnesota had recently passed a Fair Campaign
Practices Act, and that that Act could be used as the basis for the
staff draft dealing with election offenses.

The Chairman inquired as to whether there were any other matters
which should be brought before the Comnittee. Mr. Hill stated that
the Committee had jnumerous policy decisions to make, for instance, he
intended to propoge that the defense cf "imsanity'" be abolished, and
that the question of the defender's mental status be taken inte con-
sideration at the 'time of disposition, rather than prior to trial.

The Chairman thanked the Committee members for their attendance,
and without objection the Committee stood adjourned at 3:20 p.m. on
Tuesday, Septcmbeg 21, 1971.

C. Emerson Murry
Director

John A. Graham
Assistant Director
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APPENDIX "A"

Clas§ification plan adopted by Subcommittee on Classification ai its
meeting of Friday, August 6, 1971, as modified on August 30, 1971:

. e . |
C13331f1cat19n: Maximum penalty:

Class A offeﬂse 25 years imprisonment;

$5,000 fine; restitution

Class B offeﬁse 5 years imprisonment;:
| $5,000 fine; restitution

Class C offense 1 year imprisonment;
‘ $2,500 fine; restitution

Class D offense 30 days imprisonment;
$500 fine; restitution

Violation (noncriminal) (no penalty -monetary-
set by Subcommittce)

Note: This classification scheme does away with the distinction
between felonies and wisdemeanors. It is envisioned by the Subcom-
mittee that the place of incarceration of an offender committing any
class of offense can be either the penitentiary or a local jail.

Where the distinction between felony and misdemcanor is necessary for
other reasons, such as for the determination of payment of costs in
extradition proceedings, a separate section will set forth which

class of offense is to be considered a felony, and which a misdemeanox
for special purposes.

FINES: The Subcommittee believes that a special section should be
written into the criminal code setting forth guidelines for the
imposition of fines. The Subcommittee considered, but took no action
on the question of a special schedule of fines for corporate of-
fenders.

RESTITUTION: The Subcommittee agreed that provision should be made
for a sentencing judge to order the offender to make restitution to
the victim. Restitution is to be made directly to the victim, or
in the alternative is to be paid into court. An offender's earnings
while incarcerated.would be subject, in appropriate cases, to de-
duction for use in making restitution. The Subcommittee discussed
the desirability of creating a fund from which restitution could be
made to victims ofi criminal activities. There was some discussion
concerning the possibility of depositing fines imposed into such a
fund; however, the Subcommittee makes no recommendations in regard
to creation of a restitution fund.

EXTENDED SENTENCES% The Subcommittee would make the following pro-
visions for extended sentences, to be imposed upon a finding thact the
defendant is: !

1
1

b o
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1. A dangerous, mentally abnormal person;

a. The court shall not make such a finding unless the pre-
sentence report, including a psychiatric examination,
concludes that the defendant's conduct has been charac-
terized by persistent aggressive behavior, and that such
cond%tion makes him a serious danger to other persons.

2. A professional criminal;

a, The court shall not make such a finding unless the
defendant is over 21 years of age, and the presentence
report shows he committed the present offense as part
of a pattern of criminal conduct which constituted a
substantial source of income to him.

3. Convicted of a crime which seriously endangered the 1life of
another, and has previously been convicted of a similar
offense; or

4. Especially dangerous because he used a firearm or destructive
‘device in' the commission of the offense or flight therefrom.

The extended sentence could be imposed as follows:

A. For a Class A offense, the defendant, upon a proper finding,
would be 'sentenced to life imprisonment.
1
B. For a Class B, or Class C offense, upon a proper finding,
the defendant could be sentenced up to a maximum of twice
the stated number of years' imprisonment; i.e., 10 years for
a Class B offense, and 2 years for a Class C offense.

C. There would be no specifically authorized extended sentence
for a Class D offense; however, the court would have
available in its range of sentencing alternatives the pos-
sibility of a commitment for treatment of alcoholism and
drug addiction, which commitment might be for a period in
excess oﬁ 30 days.

SENTENCING ALTERNATIVES: The court may impose a sentence including
incarceration, probation, restitution, fine, deferred imposition of
sentence, suspended sentence, referral for treatment, restoration of
damaged property or other appropriate work detail, unconditional dis-
charge, or any appropriate combination of these choices. All sentences
imposed shall be accompanied by a statement by the court, of record,

as to the reasons for imposing that particular sentence.

MANDATORY PAROLE COMPONENTS: Class A, B, and C offenses shall have
mandatory parole components as follows:
|

1., Class A offense - 5 years
2. Class B offense - 3 years
3. Class C offense - 1 year
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The mandatory parole component (m.p.c.) would not interfere with the
parole jurisdiction of the Parole Board during the term of a defendant's
incarceration. The mandatory parole component would only come into
play where an offénder had served the total term to which he had been
sentenced. The m.p.c. would be used to ensure that an offender,

whose conduct during incarceration prevented parole, would not be
denied supervision following service of his total term of incarcera-
tion. Violation of parole while being supervised under m.p.c. would
subject the offender to reincarceration for the remainder of the m.p.c.
or one year, whichever period is greater. The Class D offense category
would not have a mandatory parole component; however, the court would
be specifically authorized to sentence a Class D offender to probation,
or parole following incarceration, for a period not to exceed one year.
The Subcommittece wishes to emphasize that the Parole Board would have
full jurisdiction over the time and conditions of release on parole
once a convicted person had commenced a sentence of incarceration.

GOOD TIME STATUTES: The Subcommittee is of the opinion that Chapgter
12-54 of the Century Code should be repealed. This chapter relates
to diminution of sentence, and, in effect, makes a sentence to 1 year
in the penitentiary equal to 8 months and 17 days.

OTHER STATUTORY GUIDELINES: The Subcommittee believes that the new
criminal code should contain statutory guidelines for use of incar-
ceration, probation, parole, or fine as components of a given sentence.

CONFINEMENT FOR DIAGNOSTIC TESTING: The Subcommittee believes that any
adopted sentencing scheme should provide for a period of presentence
diagnostic testing at the request of the trial judge. The statutes
should provide foxn presentence confinement for diagnostic testing for

a period not exceeding 30 days.«

APPELLATE REVIEW dF SENTENCES: The Subcommittee believes that specific
provision should be made for appellate review, but has not worked ocut
any details. The Subcommittee feels that the Bar Association committee
which is working on rules of appellate procedure may deal with the
subject of appellate review of sentences.

MINIMUM SENTENCES: The Subcommittee recommends that minimum sentences
not be authorized by the criminal code.

EXAMPLES OF CLASSIFICATION OF PARTICULAR OFFENSES: The following are
some possible classifications of particular offenses under the Sub-
committee’'s recommended classification plan:

Classificatidh: Type of offense:

Class A offeﬂse Murder, robbery while armed with
1 deadly weapon, arson or bombing
} of a structure or vehicle holding
i human beings, forcible rape,
! mayhem, kidnapping
H

* Modification of first draft.



Classification: (Cont.) Type of offense:

Class B offense Manslaughter, serious assault
| and theft offenses

Class C offense Less serious assault and
theft offenses

Class D offenFe Disorderly conduct, trespass

S S S
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EX/1IPLE OF COSOLIDATION OF SPECIFIC CRIVES

12-08 - Executive

l
|
12-08-16 Giv

ring or offering bribes.
12-08-17 As%ing ¢r receivinry bribes -- forfeit,
12-02-18 Governor receiving brites -- forfeit.

12-0G - Iegislotive

,.‘.J\" ES N

12-09-08 Giving or offering brives.
12-09-09 Asking or rccelvwﬁg bribes:
12-09-10 Sclicitaiion of bribery by members.
12-09-11 Vote in consideraticn of vete is bribery.
12-09-12 lienbers soliciting action by governor for vote
: is bribery.
12-09-13 Sendtors scliciting arpointments by governor
;n rceturn for vote.
12-09-16 Conviction forfeiis office.
|
| 12-12 - Judicial
12-12-01 GlVLDF bribes to judicial oilficers, Jjurors,
_ referees and others., :
12-12-02 ACCCleP' bribtes by judicial officers, jurors,

: geferoes and others.
12-12-03 Acicptlng gifts.

i 12-16 - Rescues and Escapes

12-16-13 Bribe for permitting escape.
I
i
Sugrested Revlacement for above 1L Statutes:
{

1. A person ié guilty of bribery if he knowingly offers, gives.
or agrees Lo glvc to cnobher or solicits, accepts or agrees

to dCCOyt from lanothe a Lh1n~ of value as consideration ior:
(a) the recipi ént's OLflClal action as & public ser Vunb, r

(b) the recipiént's violation of a knowa legal dut
public servant.
2. Bribery isla Class B crime and one convicted of same shell
forfeit any public office held and shall be barred from holding
any public office in the future.

There are%many statutes setiing fo
which can be commitied by public office
poscible to replaco them with & single

as follows:

th specific crimes
s. I btelieve it is
tatute substantially

B Bl

i

! :

i

P s

l. Any person holdang any public trust or emplo

; loyment vwho wil-
fully feils to jperform the duties of his offic
3.

& Cor atteunpts
to exercisg povers not g¢ven him by law or asks for or accepss
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Tentative Agenda

'COMMITTEE ON JUDICIARY "B"

Monday 'and Tuesday, November 22-23, 1971

Monday:
9:30 a.m.,

g9:45 a.m.

12:00 noon

1:15 p.m..

4:30 p.m,

Tuesday:
9:00 a.m,

12:00 noon

~1:15 p.m..
4:00 p.m.

Room G-2, State Capitol
Bismarck, North Dakota

Call to order
Roll call )
Minutes of previcus meeting

Consideration of draft revision of NDCC Chapters 12-18
through 12-24
i

]
Luncheon recess
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Continue consideération of morning item

‘Recess
|
i

¢
' , ,
Consider revision of NDCC Chapters 12-24 through 12-33

Lutheon recess

'ﬁ***.****:**:*******,***********ﬂ

Continue consideration of morning item

Adjournment




NORTH DAKOTA LEGISLATIVE COUNCIL
Minutes
of the

COMMITTEE ON_JUDICIARY "B"
Meeting of Monday and Tuesday, November 22-23, 1971
Room G-2, State Capitol
Bismarck, North Dakota

The Chairman, Senator Howard Freed, called the meeting of the
Committee on Judiciary "B" to order at 9:40 a.m. in Committee Room
G-2 of the State Capitol in Bismarck, North Dakota, on Monday,
November 22, 1971.

Members present: Senators Freed, Page
Representatives Atkinson, Hilleboe, Stone

Advisory members
present: Judge W. C. Lynch, Judge Harry Pearce, Mr.
Rodney Webb, Mr. Al Wolf

Members absent: Senator Longmire
Representatives Kieffer, Murphy

Advisory members
absent: Judge Ralph Erickstad, Judge Kirk Smith,
Mr. Larry Kraft

Also present: Representative Bryce Streibel, Mr. Charles
Travis, Mr. Vance Hill

IT WAS MOVED BY REPRESENTATIVE ATKINSON, SECONDED BY REPRESENTA-
TIVE STONE, AND UNANIMOUSLY CARRIED that the reading of the minutes
of the meeting of September 20-21, 1971, be dispensed with, and the
minutes be approved as mailed.

Mr. Charles Travis advised the Committee that Judge Ralph
Erickstad was necessarily absent, but that he had requested Mr. Travis
to attend the meeting in his place. The Chairman welcomed Mr. Travis
to the meeting.

The Committee commenced consideration of a first draft of a
revision designed to encompass most of the crimes covered by Chapters
12-18 through 12-24 of the North Dakota Century Code. (A copy of
this draft as revised by Committee action is appended to these
minutes as Appendix ''A".)

The Committee Counsel read Sections 1 and 2 of the first draft
dealing generally with the crime of riot.
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Those sections read as follows:

1. SECTION 1. RIOT - DESTRUCTIVE DEVICE - DEFINITIONS.) As used

2. in this Title:

3. 1. "Riot'" means a public disturbance involving a group of five

4. or more persons which by tumultuous and violent conduct

5. creates grave danger of damage or injury to persons or

6. property, or substantially obstructs the performance of any

7. governmental function, including the administration of any

8. penal or correctional facility.

9. 2. '"Destructive device' means any physical object, liquid, or
10. gas capable of being used, either by itself or in combination
11 with any other physical object, liquid, or gas, to cause
12. death, or sudden and violent injury or damage to persons or
13. property. The term 'destructive device' includes the
14, generic terms ''weapons' and ''explosives'.

15. SECTION 2. RIOTING - INCITING RIOT ~ ARMING RIOTERS - CLASSIFI-
16. CATION OF OFFENSES.)

”: 1. 1t shall be an offense for a person to:

18. a. Engage in a riot.

19, b. 1Incite or urge a group of five or more persons to engage
20. in a current or impending riot, or to give commands,

21. instructions, or signals to a person or persons in
22, furtherance of a riot.

23. c. Knowingly supply a destructive device for use in a
24, riot, or to teach another to prepare or use a destructive
)&5. device, with intent that such destructive device be used

26. in a riot.
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A person who violates subdivision a of subsection 1 of this
section is guilty of a class D offense, unless he was
apprehended in possession of a destructive device, in which
case he shall be guilty of a class B offense. A person who
violates subdivision b of subsection 1 of this section shall
be guilty of a class C offense. A person who violates sub-
division ¢ of subsection 1 of this section is guilty of a
class B offense.

Any person who, while engaged in a riot, commits any other
offense punishable under the laws of this state may be
prosecuted for such offense in lieu of prosecution under

this section.

The Committee discussed the number of persons which should be
considered a riotous group. It was noted that present North Dakota law,
see Section 12-19-03, defines a riotous group as six or more persons.

It was also noted that other criminal codes set the minimum number at
from two to eleven.

IT WAS MOVED BY SENATOR PAGE, SECONDED BY REPRESENTATIVE
ATKINSON, AND UNANIMOUSLY CARRIED that the word ''five' appearing on
lines 3 and 19 be deleted, and the word '"six'" be substituted there-
for, so that the minimum number of persons which could be considered ’
a riotous group would be six.

The Committee discussed the fact that the penalty for engaging
in a riot, without possessing a destructive device, was in the Class
D range. Some question arose as to whether such a classification
would, as a practical matter, allow extradition of a person who had
engaged in a riot in North Dakota. The Committee discussed the
desirability of increasing the penalty classification for violation
of either Subdivision a or Subdivision b.

IT WAS MOVED BY MR. WOLF, SECONDED BY JUDGE PEARCE, AND UNANI-
MOUSLY CARRIED that the penalty classifications assigned to Sub-
divisions a and b of Subsection 1 of Section 2 be increased one
grade, so that engaging in a riot shall be a Class C offense, and
inciting or urging a group of six or more persons to riot shall be
a Class B offense.
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Mr. Wolf noted that, as a general rule, the so-called riot
offenses should be triable in a district court, rather than any of the
"lower'" courts, and he felt that the raising of the offense penalty
classifications would accomplish this.

The Committee discussed the fact that a person who engages in a
riot would be subject to greater penalties if he were apprehended in
possession of a destructive device. It was noted that the definition
of "destructive device' probably included such things as bricks,
baseball bats, clubs, etc. The Committee also discussed the use of
the word ''tumultuous'" as contained in the definition of a riot. The
Chairman directed the staff of the Legislative Council to do further
research on the definition of the word tumultuous with respect to
its use in defining the term '"riot".

The Committee discussed Subsection 3 of Section 2 which would
have the effect of causing a prosecuting attorney to have to elect
to either prosecute for riot, or for such other offense as may be
committed in the course of a riot.

IT WAS MOVED BY JUDGE PEARCE, SECONDED BY MR. WEBB, AND UNANI-
MOUSLY CARRIED that Subsection 3 of Section 2 be deleted.

The question of the proper handling of '"lesser included offenses"
was discussed by the Committee. Mr. Travis was asked whether the
Joint Committee of the Judicial Council and the State Bar Association
for the Adoption of Rules of Criminal Procedure was encompassing the
subject of "lesser included offenses' in its proposed criminal rules.
Mr. Travis replied that he did not think so, and, upon later checking,
replied that '"lesser included offenses' would not be covered under
the present drafts of the proposed Rules of Criminal Procedure.

The Committee Counsel read Section 3 of the first draft as
follows:

SECTION 3. UNLAWFUL ASSEMBLY - DISTURBING PUBLIC ASSEMBLY -
OBSTRUCTION OF PUBLIC ACCESS - FAILURE TO DISPERSE UPON ORDER =~
CLASSIFICATION OF OFFENSES.) It shall be an offense:

1. For three or more persons to assemble without authority of
law in a manner likely to disturb the public peace or
excite public alarm, or for three or more persons to
assemble to do a lawful act in a violent, boisterous, or

tumul tuous manner.
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2. For any person to willfully disturb or disrupt a lawful
public meeting through conduct which is violent or patently
offensive, or through utterances or gestures which are
patently offensive, or which tends to incite panic on the
part of those in attendance at the meeting.

3. For any person to unlawfully obstruct in any manner any
public street or highway, or access to any real property
or structure or improvement thereon.

4. For any person to willfully remain present at the scene of

a riot, or of an unlawful assembly in violation of subsection

1, after receiving a lawful command to disperse,
A person who violates subsections 1, 2, or 3 is guilty of a class C
offense. A person who violates subsection 4 is guilty of a class D
offense.

If persons assembled in violation of subsection 1 of section 1
of this bill, or subsection 1 of this section, do not disperse after
receiving a lawful command to do so, the law enforcement officer
shall take such action as is reasonably necessary to disperse the
assemblage, including the calling of private persons to his aid.

It was noted that this section encompasses, in part, the action
prohibited by Sections 24-12-01 and 24-12-02. Mr. Wolf indicated
that he had experience with those two sections and felt that they
should be retained, subject to possible revision to the extent that

Subsection 3 of Section 3 of the draft being considered covered the
same offense.

Representative Atkinson noted that Subsection 2 of the draft
covered willful conduct which tends to incite panic on the part of
those attending a lawful public meeting. He indicated that that
language, standing alone, was not sufficient to cover the offenses
presently covered by Section 12-19-31, which also covered the con-
veying of false information regarding an attempt to endanger any
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private or public building or structure, meeting or gathering‘ or

any public carrier. It was noted that Section 12 of Mr. Hill's draft
was intended to cover the remainder of Section 12-19-31 by making it
a crime to falsely inform another that a situation dangerous to human
life is imminent, or that the commission of a crime of violence is
imminent.

The Committee then considered Section 4 of the draft revision
which reads as follows:

SECTION 4. UNLAWFUL POSSESSION OF DESTRUCTIVE DEVICE - UNLAWFUL
FURNISHING OF DESTRUCTIVE DEVICE - CLASSIFICATION OF OFFENSES.)
1. 1It shall be a class D offense for any person to knowingly carry
or have concealed on himself or under his immediate control any
destructive device. 1If the offense prohibited by this subsection
is committed aboard a commercial common carrier, it shall be a class
C offense.
2. Subsection 1 does not apply:
a. To law enforcement officers or members of the military
forces of this state, another state, or of the United
States, who are authorized to carry destructive devices
and who are acting within the scope of their duties; or
b. When the destructive device was carried, or was under
the control of the actor, pursuant to a permit to carry
or control it; or
c. When the destructive device, other than an explosive,
was carried or under the control of the actor in his
own place of residence; or
d. To the carrying of a shotgun or rifle for use in hunting,
target practice, or sporting events involving the firing

of a rifle or shotgun.
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3. It is an affirmative defense to a charge under subsection 1:
a. That the actor was engaged in a lawful act which required
the carrying of the destructive device; or
b. That the destructive device, other than an explosive,
was carried under circumstances which would justify a
prudent man in going armed in defense of his person,
property, or family.

4. 1t shall be a class C offense for a person to knowingly
supply a destructive device, or a component essential to the use
thereof, to another person who intends to commit a crime with the aid
of, or while armed with, such device, or with such device and the
component supplied.

The Committee discussed the possibility that the use of the
phrase ''destructive device'" as defined in Section 1 was too broad
a term for use in the statute prohibiting possession. It was noted
that, in theory, a child could be prosecuted for carrying a baseball
bat. Judge Pearce stated he felt that the offenses listed in Section
4 should be classified at a higher level than is suggested in the
draft, and the Committee consensus seemed to that effect. It was
noted that this section was primarily designed to cover Sectiomns
62-03-01 and 62-03-02, as well as the sections in Title 12 which
deal with the use and manufacture of explosives.

The Committee discussed the fact that extreme care must be taken
in dealing with the prohibition of the possession of firearms, and
that perhaps it would be better to redraft the entire section.

IT WAS MOVED BY MR. WOLF AND SECONDED BY SENATOR PAGE that the
staff of the Legislative Council redraft the whole of Section 4. The
Chairman, in lieu of the motion‘ directed the Committee Counsel to
redraft Section 4, and MR. WOLF'S MOTION WAS WITHDRAWN.

Mr. Wolf pointed out that in redrafting the statute, the present
federal law regarding the carrying of weapons aboard ''common carriers"
should be kept in mind, as should a definition of '"destructive device"
or similar phraseology which would not include the carrying of items
not normally thought of as weapons.

Section 5 of the first draft revision was read as follows:
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SECTION 5. INTENTIONAL ENDANGERMENT - CLASSIFICATION OF
OFFENSES.) It shall be an offense for a person to knowingly place
an object or substance or permit an object or substance to remain
upon his property, or to knowingly place an object or substance upon
the property of another, which objects or substances are not other-
wise authorized to be placed by a law of this state or of the United
States, and create grave risk of injury or death to persons who may
enter them, use them, or otherwise come in contact with them.
Violation of this section is a class D offense.

It was noted that this section was designed to replace Section
12-18-07, dealing with the laying out of poison, and Section
12-18-11, dealing with the abandoning or discarding of refrigerators
with their doors attached. The section was also designed to comple-
ment Section 12 of Mr. Hill' s draft which prohibits 'megligent
endangerment' by providng for "intentional endangerment'.

Judge Pearce noted that Section 5 would seem to encompass the
creation or maintenance of any "attractive nuisance', and wondered
whether it would be proper to provide criminal liability, in addition
to tort liability, in all areas of attractive nuisance.

Mr. Wolf suggested that Section 5 of the first draft revision,
and Section 12 of Mr. Hill's draft should be rewritten to encompass
the intentional creation of a grave risk of harm.

The Committee discussed the use of the term '"negligence' in the
criminal laws, and the problem of how such 'megligence' should be
defined. Mr. Hill noted that the problem would arise again when
the offense of "megligent homicide'" was discussed.

IT WAS MOVED BY MR. WOLF, SECONDED BY JUDGE PEARCE, AND UNANI-
MOUSLY CARRIED that Section 5 of the first draft revision of Chapters
12 -18 through 12-24 and Section 12 of Mr. Hill's draft be combined
and redrafted to provide for an offense dealing with the intentional
creation of a grave risk of danger, and for less serious gradations
of that offense, including possibly a ''megligent' creation of grave
risks of danger to human life.

The Committee recessed for lunch at 12:05 p.m.

* kA kK h ok kK khk kK kh ok k hkkhk ok hkh Kk ok kit Kk XK KK



)

O 0 N O N B WwN -

[
(o]

w ‘ w N [l
.

-9-

The Committee reconvened at 1:15 p.m., at which time Section 6
of the first draft revision was read as follows:

SECTION 6. DUELING ~ DEFINITION - CLASSIFICATION OF OFFENSES.)
1. As used in this section, "duel" means any combat with destructive
devices fought between two persons by agreement, whether such combat
takes place in a public or private place.

2. Any person who engages in, or aids those engaging in, a duel
shall be guilty of a class C offense. Any person who shall, by
agreement, engage in a fight with another in a public or private
place, except when engaged in a legitimate athletic event or exercise
or as authorized by chapter 53-01, shall be guilty of a class D
offense.

It was noted that this section was intended to replace Chapter
12-20 of the Century Code which presently prohibits dueling and
related offenses.

The Committee discussed the necessity for a statute prohibiting
"dueling'", and it was noted by Mr. Travis that '"dueling' just does
not occur any more. Therefore, there seems to be no need for this
type of statute. Mr. Hill suggested that perhaps the word "duel"
should be dropped, and the section should be revised to encompass
the crime of engaging in combat by agreement.

It was noted that should a killing or wounding occur during the
course of a "duel", the perpetrator could be prosecuted under the
homicide or assault statutes. Mr. Hill felt, however, that it was
necessary, as a matter of public policy, to also allow prosecution
where the ''duel'" occurs by agreement between the parties, thus making
likelihood of prosecution by either of the parties remote.

The Committee heard a reading of Section 7 of the first draft
revision as follows:

SECTION 7. OBSCENITY - DEFINITIONS - DISSEMINATION - CLASSIFI-
CATION OF OFFENSES.) 1. A person is guilty of a class C offense if,
knowing of its character, he disseminates obscene material, or if
he produces, transports, or sends obscene material with intent that

it be disseminated.
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2. A person is guilty of a class C offense if he presents or
directs an obscene performance, or participates in any portion of a
performance which contributes to the obscenity of the performance
as a whole.

3. As used in this section, the terms '‘obscene material" and
""obscene performance' mean material or a performance which, considered
as a whole:

a. Predominantly appeals to a prurient or morbid interest
in nudity, sex, excretion, sadism, or masochism; and
b. Goes substantially beyond customary limits of candor
in describing or representing such matters; and
c. 1Is utterly without redeeming social wvalue.
That material or a performance predominantly appeals to a
prurient or morbid interest shall be judged with reference
to ordinary adults, unless it appears from the character
of the material or the circumstances of its dissemination
to be designed for minors or other specially susceptible
audience, in which case, the material or performance shall
be judged with reference to that type of audience.

4. As used in this section, the term 'disseminate' means to sell,
lease, advertise, broadcast, exhibit, or distribute.

5. As used in this section, the term "material' means any
physical object used as a means of presenting or communicating
information, knowledge, sensation, image, or emotion to or through
a human being's receptive senses.

6. As used in this section, the term 'performance' means any
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play, motion picture, dance, or other exhibition presented before an
audience.

7. Subsections 1 and 2 do not apply to a motion picture
projectionist acting within the scope of his employment as an employee
of any person, firm, or corporation exhibiting motion pictures pursuant
to a license issued under the provisions of chapter 53-06, provided
that such operator is not a manager and has no financial interest in
his place of employment, other than wages.

In the general discussion following the reading of the section,
it was noted that Section 7 is an attempt to insert standards for
determining whether material or a performance is obscene which are
in line with the standards set out in numerous opinions of the United
States Supreme Court. Present North Dakota law, see Section 12-21-09,
dealing with dissemination of obscene materials to adults does not
set forth adequate constitutional standards.

Representative Hilleboe questioned the desirability of main-
taining laws regulating the dissemination of certain types of material
to adults. He stated that he was in favor of such laws if they were
limited to the dissemination of material to minors, but thought that
legislation attempting to enforce moral standards on adults was
questionable.

Judge Pearce pointed out that, as he read the section, it would
prohibit the screening of a motion picture, which might later be
determined to be obscene, to a group of consenting adults in a private
home. Judge Pearce questioned whether that type of conduct should
give rise to criminal liability.

The Chairman noted that the question of making substantial
changes in statutes regulating morals is an extremely difficult one,
and that perhaps the Committee should not tackle the policy question
in regard to regulation of the dissemination of pornographic materials
to adults.

Representative Hilleboe pointed out that during the 1971 session,
he had introduced House Concurrent Resolution No. 3039 which called
specifically for study and revision of Chapters 12-30 (dealing with
rape and carnal abuse) and 12-32 (dealing with seduction and abduction)
and all other statutes which are no longer valid because they do not
conform with current social mores. He stated he withdrew that reso-
lution, before the Legislative Council Resolutions Committee, in
deference to a resolution sponsored by Representative Atkinson and
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himself which would call for a complete revision of all of Title 12,
with an understanding that legislation regulating morals would be
studied by the Committee.

Representative Atkinson stated that Representative Hilleboe's
explanation of the rationale behind the study resolution was correct.
However, he noted that, aside from the policy question of whether
dissemination of obscenity to adults should be controlled, there was
a need for a technical revision of North Dakota's obscenity statutes,
as they did not presently establish any standards sufficient to meet
the requirements set forth by the United States Supreme Court.

The Committee discussion led to a consensus that, regardless of
the stand taken on dissemination to adults, the dissemination of
pornography to minors should be controlled. It was suggested that
perhaps dissemination to adults could be controlled by city ordinance
rather than state law. Mr. Webb stated he did not believe that the
people of the State of North Dakota were ready to allow legal dis-
semination of pornography to adults, except as restricted by various
city ordinances.

Representative Atkinson stated that he agreed with Mr. Webb
concerning the degree of acceptance of free dissemination by the
general populace of the State. He stated that he also thought the
offense should apply to dissemination to both adults and minors.

Mr. Wolf said he thought that commercial purveyance of porno-
graphy should be prohibited, otherwise the moral fiber of the citizenry
will be jeopardized. However, he felt that the statute shouldn't go
so far as to prohibit private acts between consenting adults.

The Chairman requested a motion on the policy question regarding
the legality of dissemination of pornography to adults.

Representative Stone stated she agreed that the majority of
North Dakotans want a statute outlawing dissemination of pornography
to both adults and minors. She stated that she would like to see
more prosecutions begun under statutes outlawing this type of action.
Representative Atkinson noted that, should purveyance to adults be
legalized, it would be almost impossible to enforce statutes out-
lawing purveyance to minors.

IT WAS MOVED BY MR. WOLF AND SECONDED BY MR. ATKINSON that the
Committee recommend retention of statutes prohibiting dissemination
of obscenity, with the text of those statutes to read essentially as
does Section 7 of the first draft revision. THIS MOTION CARRIED
WITH TWO DISSENTING VOTES.

The Committee discussed the need for the exemption for motion
picture projectionists. IT WAS MOVED BY REPRESENTATIVE ATKINSON,
SECONDED BY MR. WEBB, AND CARRIED (by a vote of five to four) that
Subsection 7 of Section 7, relating to exemptions for motion picture
projectionists, be deleted.
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The Chairman called on the Committee Counsel, who read Sections
8 and 9 of the first draft revision, as follows:
SECTION 8. PROMOTING OBSCENITY TO MINORS - DEFINITIONS.) As
used in section 9:

1. "Minor" means a person under eighteen years of age.

2. '"Promote'" means to produce,direct, manufacture, issue,
sell, lend, mail, publish, distribute, exhibit, or advertise
for pecuniary gain.

3. "Harmful to minors'" means that quality of any description
or representation, in whatever form, of nudity, sexual
conduct, sexual excitement, or sado-masochistic abuse,
when such description or representation:

a. Predominantly appeals to the prurient, shameful, or
morbid interest of minors; and

b. 1Is patently offensive to prevailing standards in the
adult community as a whole with respect to what is
suitable material for minors; and

c. Is utterly without redeeming social importance for
minors.

4, "Material" and '"performance'" shall be defined as in section
7, subsections 5 and 6, respectively.

SECTION 9. PROMOTING OBSCENITY TO MINORS - MINOR PERFORMING

IN OBSCENE PERFORMANCE - CLASSIFICATION OF OFFENSES.) 1. It shall
be a class C offense for a person to knowingly promote to a minor
any material or performance which, taken as a whole, is harmful to
minors; or to admit a minor for monetary consideration to premises

where a performance harmful to minors is exhibited or takes place.
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This subsection shall not apply to a motion picture projectionist
acting within the acope of his employment as an employee of any
person, firm, or corporation exhibiting motion pictures pursuant
to a license issued under the provisions of chapter 53-06, provided
that such operator is not a manager and has no financial interest
in his place of employment, other than wages.

2. 1t shall be a class C offense to permit a minor to partici-
pate in a performance which, taken as a whole, is harmful to minors.

Mr. Travis pointed out that the Committee should keep in mind
the fact that there are studies which indicate that exposure to
pornography may act as an outlet for antisocial behavior.

The Committee then discussed the fact that Sections 8 and 9,
dealing with the promotion of obscenity to minors, related primarily
to such promotion when done for pecuniary gain. Mr. Travis noted
that the provision in Line 24 of Section 9 dealing with the admission
of a minor to an obscene performance for '"'monetary consideration"
could probably be construed as outlawing other types of 'considera-
tion'". MR. TRAVIS MOVED that the word "monetary' in Line 24 of
Section 9 be deleted. HE THEN WITHDREW HIS MOTION.

IT WAS MOVED BY MR. WOLF AND SECONDED BY MR. TRAVIS that Line
6 (for pecuniary gain) of Section 8 be deleted and that the words
"for monetary consideration' in Line 24 of Section 9 be deleted,
and that a new subsection creating an offense dealing with the distri-
bution of obscene materials for consideration be drafted, with the -
penalty set at one classification higher than for distribution with-
out compensation.

Representative Hilleboe noted that if he understood Mr. Wolf's
motion correctly, a person could go to jail for five years for selling
a book deemed obscene. The Chairman stated that he felt Mr. Wolf's
motion was only suggesting a sentencing range, rather than a particular
sentence, and Mr. Wolf agreed.

MR. WOLF'S MOTION regarding creation of a separate penalty
classification for the dissemination of obscenity for compensation
CARRIED.

IT WAS MOVED BY MR. WOLF, SECONDED BY MR. WEBB, AND UNANIMOUSLY
CARRIED that Lines 26 through 31 of Section 9, dealing with an
exemption for motion picture projectionists, be deleted.
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The Committee continued discussion of classification of '"obscenity"
offenses according to whether the material was disseminated for profit
or not. IT WAS MOVED BY MR. WEBB, SECONDED BY MR. TRAVIS, AND CARRIED
that nonprofit distribution under Sections 8 and 9 be a Class D
offense, and that dissemination for profit under Section 7 be a Class
D offense, with the staff of the Legislative Council to redraft the
sections accordingly.

The Committee then discussed the need for provision of a defense
to governmental and private institutions possessing obscene material
in the course of scientific research. IT WAS MOVED BY MR. TRAVIS
AND SECONDED BY MR. WOLF that the staff of the Legislative Council
be directed to draft an additional subsection to the appropriate
obscenity dissemination sections to read essentially as follows: "It
is an affirmative defense to prosecution under (appropriate sections)
that dissemination was restricted to institutions or persons having
scientific, educational, governmental, or other similar justification
for possessing obscene material." THIS MOTION LOST by a vote of
three ayes and five nays. Mr. Wolf noted that he had seconded the
motion in deference to what he felt would be the wishes of librarians
around the State who might feel more secure in their handling of
library material with such a proviso.

The Chairman called on the Committee Counsel to read Sections
10 and 11 as follows:

SECTION 10. PROSTITUTION - DEFINITIONS.) 1. 'Prostitution"
means the performance or offer of performance of any act of sexual
intercourse, including deviate sexual intercourse, with any person
not the actor's spouse, in exchange for money or other thing of value,

2. '"House of prostitution' is any place where prostitution
is regularly carried on by one or more persons under the control,
management, or supervision of another.

3. "Inmate' is a person who regularly carries on prostitution
in or through the agency of a house of prostitution.

4. '"Prostitution business' is any business which derives funds
from prostitution carried on by a person under the control, manage-
ment, or supervision of another.

5. "Deviate sexual intercourse' includes sodomy, oral-genital

contact, and sado-masochistic abuse.
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SECTION 11. PROSTITUTION - MAINTAINING HOUSE OF PROSTITUTION -
RELATED OFFENSES - CLASSIFICATION OF OFFENSES.) 1. 1It shall be a
class C offense for any person to engage in prostitution, or to
solicit another person with the intention of being hired to engage
in prostitution.

2. It shall be a class C offense for anyone to maintain or
have control of a house of prostitution, or to maintain or partici-
pate in a prostitution business.

3. 1t shall be a class D offense for a person to hire a
prostitute to engage in sexual intercourse with him, or for a person
to enter or remain in a house of prostitution for the purpose of
engaging in sexual intercourse.

4. It shall be an offense for a person to: (a) procure an
inmate for a house of prostitution; or (b) to procure a place in a
house of prostitution for one who would be an inmate. Violation of
this subsection shall be a class C offense, unless, under clause (a),
the person so procured is under sixteen years of age, or the pro-
curement is carried out by force, or threat of use of force, in which
cases violation of this subsection shall be a class B offense.

5. It shall be a class B offense for any person, other than
a prostitute, or a legal dependent of such prostitute, to live on
or to be supported or maintained, in whole or in part, by money or
other thing of value, earned by any person through prostitution.

6. It shall be a class B offense for any person to compel
another to engage in prostitution, by any means which negates the

exercise of the other person's free choice.
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Representative Atkinson noted that, since the draft provided
that it was a Class C offense to maintain or control a house of
prostitution or maintain or participate in a prostitution business,
it seemed that it should only be a Class C, instead of Class B,
offense for a person to live off the earnings of a prostitute.

Mr. Wolf suggested that all of Section 11 could be simplified
by making it an offense to engage in, procure, or solicit prostitu-
tion; or to maintain or operate a house of prostitution or prostitu-
tion business; or to compel anyone to engage in prostitution.

Representative Hilleboe suggested that legal penalties for the
carrying on of prostitution were another example of attempts to
legislate morals, and that prostitution itself is essentially a
victimless crime. He suggested that prostitutes needed treatment
rather than incarceration. Mr. Wolf pointed out that the proceeds
from organized prostitution were a large portion of the total revenues
of organized crime syndicates, and it certainly was necessary for
North Dakota to continue to prohibit the operation of prostitution
businesses.

Judge Pearce agreed with Representative Hilleboe in regard to
the fact that engaging in prostitution is essentially a '"victimless
crime'". The Chairman stated that he agreed with Judge Pearce; how-
ever, he believed that the public would demand criminal sanctions
against prostitutes and prostitution.

IT WAS MOVED BY MR. WOLF AND SECONDED BY REPRESENTATIVE HILLEBOE
that the Committee take a position that soliciting, procuring,
obtaining for, or engaging in prostitution on the part of any person
shall be a Class D offense for the first conviction, and a Class C
offense for second and subsequent convictions. And that compelling
prostitution, maintaining a house of prostitution, or procuring a
minor as an inmate of a house of prostitution shall be a Class C
offense for the first conviction, and a Class B offense for subsequent
offenses. THIS MOTION CARRIED by a vote of five to three.

Representative Hilleboe questioned the use of the words 'deviate
sexual intercourse'" in Line 3 and Line 13 of Section 10.

IT WAS MOVED BY PRESENTATIVE HILLEBOE, SECONDED BY MR. TRAVIS,
AND UNANIMOUSLY CARRIED that the words ''act of'' be deleted from Line
2 of Section 10; the words "intercourse, including deviate sexual
intercourse" be deleted from Line 3 of Section 10, and that the words
"activity for hire" be substituted therefor; and that Lines 13 and
14 of Section 10 be deleted.

The Chairman called on the Committee Counsel to read Section 12
of the first draft revision, as follows:

SECTION 12. INCEST - CLASSIFICATION OF OFFENSE.) It shall be
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a class B offense for a person to marry or have sexual intercourse
with another person when the other person is known By the offender
to be within the degree of consanguinity set forth in section
14-03-03.

It was noted that incestuous marriages were prohibited by Chapter
14-03, and that entering into such marriage was made a misdemeanor
by Section 14-03-28. The Committee felt that the gist of the crime
was the sexual intercourse between close relatives, whereas the
marriage of close relatives could be treated in the law of marriage.

IT WAS MOVED BY JUDGE PEARCE, SECONDED BY MR. WEBB, AND UNANI-
MOUSLY CARRIED that the capital letter B in Line 2 be deleted and
the capital letter C be substituted therefor, and that the words
"marry or" in the same line be deleted.

The Chairman called on the Committee Counsel to read Section 13,
as follows:

SECTION 13. BIGAMY - EXCEPTIONS - CLASSIFICATION OF OFFENSE.)
It shall be a class C offense for a married person to marry or
cohabit with another, unless at the time of the subsequent marriage
or cohabitation:
1. The actor reasonably believes that the prior spouse is
dead; or
2. The prior spouse has been continually absent for a period of
seven years preceding the subsequent marriage or cohabitation,
during which time the actor did not know the prior spouse
to be alive; or
3. The prior spouse had been sentenced to imprisonment for
life; or
4. The prior spouse had continually remained without the United
States for a period of five successive years preceding the

subsequent marriage or cohabitatiom.
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The Committee discussed exception nos. 3 and 4, i.e., where the
prior spouse had been sentenced to life imprisonment, or where the
prior spouse had continually remained without the United States for
a period of five successive years. It was noted that these exceptions
also, in all probability, provided grounds for divorce.

It was then suggested that perhaps no exceptions to bigamy were
necessary, as the gist of the offense was that the person married
again knowing that his previous spouse was still alive and that they
were still married.

IT WAS MOVED BY MR. WEBB, SECONDED BY JUDGE PEARCE, AND UNANIMOUS-

LY CARRIED that the suggested language of Section 13 be stricken, and
that Section 13 be amended to read as follows:

"It shall be a class C offense for a married person willfully
and knowingly to contract a second marriage while the first
marriage, to the knowledge of the offender, is still subsisting
and undissolved."

The Committee discussed Section 14, dealing with polygamy, and
it was suggested that Section 14 and Section 13 could be combined
with the following language being inserted as a second subsection
of Section 13:

"2. It shall be a class C offense for an unmarried person to
knowingly marry or cohabit with another in this state under
circumstances which would render the other person guilty
of an offense under subsection 1 of this section.”

IT WAS MOVED BY SENATOR PAGE, SECONDED BY REPRESENTATIVE STONE,
AND UNANIMOUSLY CARRIED that the above-quoted language dealing with
"polygamy' be consolidated with the previously amended language of
Section 13 as a second subsection thereto.

MR. TRAVIS MOVED that further consideration of bigamy and polyg-
amy be tabled until Tuesday morning, due to the lateness of the hour.
THE CHAIRMAN ACCEPTED MR. TRAVIS' MOTION and agreed that the meeting
should stand recessed, and the meeting stood recessed at 4:55 p.m.,
and reconvened at 9:00 a.m. on Tuesday, November 23, 1971.

k k k k x k k kK k k k kX hk ko k kK k hkk Kk khk Kk k k X X

The Chairman read a proposed draft of combined Sections 13 and
14 as follows:

SECTION 13.) 1. 1It shall be a class C offense for a married
person to willfully and knowingly contract a second marriage in this

state while the first marriage, to the knowledge of the offender, is
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still subsisting and undissolved; or for a married person to contract
a second marriage outside this state and hold himself out as married
to the second spouse in this state.

2. It shall be a class C offense for an unmarried person to
knowingly marry another in this state under circumstances which would
render the other person guilty of an offense under subsection 1.

Representative Atkinson noted that the proposed draft of combined
Sections 13 and 14 omitted the former language of Subsection 3 of
Section 14 providing an exception to parties to a polygamous marriage
lawful where entered into who are temporarily visiting in North
Dakota, or traveling through North Dakota.

The following language was added to the draft:

"This section does not apply to parties to a marriage, lawful
in the country of which they are nationals or residents, while
they are in transit through or temporarily visiting this state."

It was also suggested that the draft be changed so that the word
""'second'" where it appears preceding the word '"marriage'" be deleted
and the word '"'subsequent'" be substituted therefor. Also that the
words '"'the first' which precede the word '"marriage' be deleted and
the words '"a prior'" be substituted therefor.

IT WAS MOVED BY MR. TRAVIS, SECONDED BY REPRESENTATIVE ATKINSON,
AND UNANIMOUSLY CARRIED that Section 13 be adopted to read as follows:

"SECTION 13.) 1. It shall be a class C offense for a
married person to willfully and knowingly contract a subsequent
marriage in this state while a prior marriage, to the knowledge
of the offender, is still subsisting and undissolved; or for a
married person to contract a subsequent marriage outside this
state and hold himself out as married to the subsequent spouse
in this state.

2. 1t shall be a class C offense for an unmarried person to
knowingly marry another in this state under circumstances which
would render the other person guilty of an offense under sub-
section 1.

3. This section does not apply to parties to a marriage,
lawful in the country of which they are nationals or residents,
while they are in transit through or temporarily visiting this
state."
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The Chairman called on the staff to read Section 15 of the first
draft revision, as follows:

SECTION 15. EQUAL ENJOYMENT OF PUBLIC FACILITIES - DEFINITION -
CLASSIFICATION OF OFFENSE.) 1. As used in this section, "public
facility" means any theater, place of amusement, hotel, barber shop,
saloon, restaurant, retail or wholesale outlet, public conveyance,
or other place of refreshment, entertainment, or accommodation which
is commonly open to the public.

2. It shall be a class D offense for any person to exclude
another person from full and equal enjoyment of any public facility
on account of the sex, race, color, religion, or national origin of
the person excluded.

It was noted that this was essentially a restatement of Section
12-22-30, with the addition of 'sex" as one of the grounds on which
discrimination was not to be based, and with the addition of '"retail
or wholesale outlets' to the list defining '"public facility".

The Committee discussed the necessity for defining the term

""public facility'", and it was suggested that it could possibly be
simply stated as a '"'facility open to the public'".

IT WAS MOVED BY REPRESENTATIVE ATKINSON, SECONDED BY JUDGE PEARGE,

AND UNANIMOUSLY CARRIED that Subsection 1 of the first draft revision
of Section 15 be deleted; that the word '"public'" in the second line
of Subsection 2 be deleted, and that the words 'open to the public"
be added after the word 'facility".
The Chairman called on the Committee Counsel to read Sections
16 and 17 of the first draft revision dealing with gambling and
related offenses, as follows:
SECTION 16. GAMBLING - DEFINITIONS.) As used in section 17:
1. "Gambling' means risking any money, credit, deposit, or
other thing of value for gain, contingent, wholly or
partially, upon lot, chance, the operation of gambling

apparatus, or the happening or outcome of an event, including
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an election or sporting event, over which the person taking
the risk has no control. Gambling does not include: (a)
lawful contests of skill, speed, strength, or endurance

in which awards are made only to entrants or to the owners
of entries; or (b) lawful business transactions, or other
acts or transactions now or hereafter expressly authorized
by law.

"Lottery' means any plan for the distribution of a thing

of value, whether tangible or intangible, or a person or
persons selected by chance from among participants, some

or all of whom have given a consideration for the chance

of being selected.

"Bucket shop'' means any location wherein the pretended
buying or selling of securities or commodities for future
delivery:is carried on without any intention of future
delivery} whether such pretended contract is to be performed
within ar without this state.

"Gambling apparatus'' means any device, machine, paraphernalia,
or equipFent that is used or usable in the playing phases

of any g@mbling activity, whether that activity consists

of gambling between persons, or gambling by a person in-
volving the playing of a machine. Gambling apparatus does
not include an amusement game or device as defined in
section 53-04-01.

"Gambling house'' means any location or structure, stationary

or movable, wherein gambling is permitted or promoted, or
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32. where a lottery is conducted or managed. In the application
33. of this definition, any place where gambling apparatus is
34. found is presumed to be a gambling house, provided that

35. this presumption shall not apply where cards, dice, or

36. other games are found in a private residence.

37. SECTION 17. GAMBLING - RELATED OFFENSES - CLASSIFICATION OF

38.  OFFENSES.)

39. 1. 1It shall be a class D offense to engage in gambling.

40. 2. 1t shall be a class C offense to knowingly maintain, or
41. to knowingly aid or permit the maintenance of, a gambling
42. house or bucket shop.

43. 3. It shall be a class C offense to:

44 . a. Conduct a lottery; or

45. b. Sell, purchase, receive, or transfer a chance to

46. participate in a lottery; or

47. ¢c. Disseminate information about a lottery with intent
48. to encourage participation in it.

49. 4, Subsection 3 shall apply to a lottery drawn or to be drawn
50. outside of this state, whether or not such lottery is

51. lawful in such other state or country.

The Committee discussed the desirability of the continued out-
lawing of gambling between private individuals. It was noted that
the present antigambling statutes are honored mainly in their non-
enforcement, as applied to private individuals and private clubs.

Representative Atkinson stated that, while it was true that
prohibitions against private gambling were not generally enforced,
the majority of North Dakotans had seemed to indicate that they did
not want legalized gambling, with the most recent indication being
the resounding defeat of the parimutuel betting measure.
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Mr. Wolf suggested that the Committee should set forth alterna-
tive positions which would put the question of enforcing or legalizing
private gambling squarely up to the Legislature. He stated that the
alternatives should be framed so that one would allow private gambling,
and one would affirmatively prohibit all gambling in every place in
the strongest possible language.

The Chairman agreed with Representative Atkinson concerning the
desire of North Dakota citizens for an antigambling law, but noted
that it would be proper to submit a minority report of the Committee
in regard to abolition of the prohibition against private gambling.

IT WAS MOVED BY MR. WOLF AND SECONDED BY MR. WEBB that the Com-
mittee adopt Sections 16 and 17 as drafted as one position; and
provide an alternative allowing an exception for private gambling,
and private gambling in nonprofit organizations; and draft a third
alternative strengthening the antigambling provisions to ensure
coverage of all gambling, including private gambling in nonprofit
clubs and elsewhere.

The Chairman noted that South Dakota had passed laws authorizing
lotteries, and the playing of bingo when devoted to the raising of
funds for the benefit of religious, charitable, fraternal, or other
organizations not organized for profit. He read Section 22-25-23
of the South Dakota Compiled Laws as follows:

"For the purposes of this section and sections 22-25-25 and
22-25-26 'bingo' is that game in which each player is supplied

a card or board containing five adjoining horizontal and
vertical rows with five spaces in each row, each containing a
number or figure therein, except for the central row with four
spaces, each containing a number or figure therein and the word
'""free" marked in the center space thereof. Upon announcement
by the person or persons conducting the game of any number or
figure appearing on the player's card or board, the space con-
taining said figures or number is covered by the player. When
the player shall have covered all five spaces in any horizontal
or vertical row, or shall have covered four spaces and the free
space in a five-space diagonal row, or shall have covered the
required combination of spaces in some other pre-announced
pattern or arrangement, such combination of spaces covered shall
constitute 'bingo'. The player or players to first announce
"bingo'" are awarded money, merchandise, or some other considera-
tion by the person or persons conducting the game.'"

The Chairman also read South Dakota Compiled Laws Section
22-25-25 as follows:

"The game ''bingo'" as defined in section 22-25-23 or lottery as
defined in section 22-25-24 shall not be construed as gambling
or as a lottery within the meaning of section 22-25-1 or 22-25-8,
respectively, provided that:
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(1) Such game or lottery is conducted by a religious,
charitable, fraternal or other association, not organized
for pecuniary profit, and duly existing under the laws
of the State of South Dakota;

(2) The proceeds therefrom do not inure to the benefit of
any individuals;

(3) No compensation of any kind in excess of $15 in value
is paid to any person for services rendered during any
bingo session in connection with the conduct of the
game or in consideration of any lottery; provided, how-
ever, the provisions of this paragraph (3) shall not
apply to games or lotteries conducted in connection
with any of the following events: a county fair con-
ducted pursuant to section 7-27-3, the state fair
conducted pursuant to chapter 1-21, or a civic celebra-
tion recognized by resolution or other similar official
action of the governing body of a county, city, town,
or village;

(4) Such association before conducting such game or lottery
gives 30 days' written notice of the time and place
thereof to the governing body of the county, city,
town, or village in which it intends to conduct such
game or lottery, and such governing body does not pass
a resolution objecting thereto."

Mr. Travis noted that Mr. Wolf's motion required the adoption
of Sections 16 and 17 as a first alternative. He stated that he had
questions regarding the language '"has no control" in Line 7 of Section
16, since he could conceive of a person being guilty of gambling
where that person did have some control over the event. Mr. Wolf
noted that his motion was intended only to include the essence of
Sections 16 and 17, and that he intended to allow internal revision
of those sections.

Mr. Wolf stated that, as an indication of the seriousness of the
alternative totally prohibiting gambling, a section should be put in
allowing prosecution of prosecutors who fail to enforce the gambling
laws, or persons who fail to report violations of gambling laws. Mr.
Webb stated that such a section should not be affirmative law, but
rather should be a statement of legislative intent. Mr. Wolf stated
that his suggestion was made somewhat facetiously; however, he did
feel that it might be well to have a statute providing for an annual
meeting between the Attorney General and all State's Attorneys, at
which time the Attorney General, upon receiving information from the
State's Attorneys, would order prosecution of gambling offenders.

Mr. Webb stated that the Committee should take a policy position
on the extent of criminal liability for gambling and the extent of
enforcement of gambling laws. Judge Pearce agreed that the Committee
should take such a position.
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MR. WOLF'S MOTION regarding alternative gambling drafts, stated
above, CARRIED UNANIMOUSLY.

Mr. Webb suggested that the staff of the Legislative Council do
research on the extent to which other States may provide exceptions
to a general gambling prohibition, and should also find out what the
status of Article I of the amendments to the North Dakota Constitution
is in respect to the Constitutional Convention's consideration of
that article.

IT WAS MOVED BY MR. WEBB, SECONDED BY MR. WOLF, AND UNANIMOUSLY
CARRIED that the staff be directed to research the laws of other
jurisdictions which allow limited gambling, and to report the results
of this research to the Committee.

The Chairman called on the Committee Counsel to read Sections
18, 19, and 20, dealing with prohibitions against business or labor
on Sunday, as follows:

SECTION 18. BUSINESS OR LABOR ON SUNDAY - EXEMPTIONS =~
CLASSIFICATION OF OFFENSES.) Except as otherwise provided in
sections 19 and 20, it shall be a class D offense for any person
on Sunday to:

1. Engage in or conduct business or labor for profit in the
usual manner and location, or to operate a place of business
open to the public, or to authorize or direct his employees
or agents to take such action; or

2. Keep open, run, or permit the running or use of any place
for public dancing between the hours of one o'clock a.m.
and eight o'clock a.m. the following Monday morning.

3. Subsection 1 shall not apply to any person who in good
faith observes a day other than Sunday as the Sabbath, if
he refrains from engaging in or conducting business or labor

for profit and closes his place of business to the public

on that day.
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17. 4. The attorney general, a state's attorney, a mayor, a city
18. manager, or a municipal attorney may petition a district
19. court, for the district where a violation is occurring, to
20. enjoin a violation of this section.

21. SECTION 19. PERSONAL PROPERTY SALES ALLOWABLE ON SUNDAY.) The

22, sale of any of the following items of personal property shall be

23. allowed during any and all hours on Sundays:

24, 1. Drugs, medical and surgical supplies, or any object purchased

25. on the written prescription of a licensed medical or dental

26. practitioner for the treatment of a patient.

27. 2. Food prepared for consumption on or off the premises where

28. sold.

29. 3. Newspapers, magazines, and books.

30. 4. Gasoline, fuel additives, lubricants, and antifreeze.

31. 5. Tires.

32. 6. Repair or replacement parts and equipment necessary to, and
’.33. safety devices intended for, safe and efficient operation

34, of land vehicles, boats, and aircraft.

35. 7. Emergency plumbing, heating, cooling, and electrical repair

36. and replacement parts and equipment.

37. 8. Cooking, heating, and lighting fuel.

38. 9. 1Infant supplies.

39. 10. Camera and school supplies, stationery, and cosmetics.

40. 11. Beer and alcoholic beverages but only until one o'clock a.m.

41. SECTION 20. BUSINESSES ALLOWED TO OPERATE ON SUNDAY.) The
r+2. operation of any of the following businesses shall be allowed on

43, Sundays:
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Restaurants, cafeterias, or other prepared food service
organizations.

Hotels, motels, and other lodging facilities.

Hospitals and nursing homes.

Dispensaries of drugs and medicines.

Ambulance and burial services.

Generation and distribution of electric power.
Distribution of gas, o0il, and other fuels.

Telephone, telegraph, and messenger services.

Heating, refrigeration, and cooling services.

Railroad, bus, trolley, subway, taxi, and limousine services.
Water, air, and land transportation services and attendant
facilities.

Cold storage warehousing.

Ice manufacturing and distribution.

Minimal maintenance of equipment and machinery.

Plant and industrial protection services.

Industries where continuous processing or manufacturing
is required by the very nature of the process involved.
Newspaper publication and distribution.

Radio and television broadcasting.

Motion picture, theatrical, and musical performances.
Automobile service stations.

Athletic and sporting events.

Parks, beaches, and recreational facilities.

Scenic, historic, and tourist attractions.
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24, Amusement centers, fairs, zoos, and museums.

25. Libraries.

26. Educational lectures, forums, and exhibits.

27. Service organizations (USO, YMCA, etc.).

28. Grocery stores operated by the owner-manager who regularly
employs not more than three employees for the operation of
said store.

29. Premises licensed to dispense beer and alcoholic beverages
within the limits prescribed in section 5-02-05.

It was noted that these three sections are a revision, without
change in substance, of Chapter 12-21.1, and also include Section
12-21-19 dealing with public dancing on Sunday. It was the consensus
of the Committee that, with the recent upholding of city ordinances
based on Chapter 12-21.1 by the Supreme Court (See City of Bismarck v.

Materi, 177 N.W. 2d 530), it would be best not to change the substance
of the "Sunday closing laws'.

The Committee then discussed that portion of Section 18 dealing
with the operation of a place of public dancing on Sunday (the replace-
ment for Section 12-21-19). It was noted that the statement of hours
during which dancing was prohibited, although taken from present law,
was confusing. Further, since the gist of the section was the banning
of activity on Sunday, it was questionable whether there was a need
to continue the ban on dancing until 8:00 o'clock a.m. on the following
Monday.

IT WAS MOVED BY MR. WEBB AND SECONDED BY SENATOR PAGE that the
words 'between' in Subsection 2 of Section 18 be deleted, and the
word "after'" be substituted therefor; and that the words "and 8:00
o'clock a.m. the following Monday morning' also be deleted from that
subsection.

REPRESENTATIVE HILLEBOE MADE A SUBSTITUTE MOTION, SECONDED BY MR.
TRAVIS, to delete Subsection 2 of Section 18 entirely. THE SUBSTITUTE
MOTION CARRIED by a vote of five to three, thus negating the necessity
to consider the main motion.

The Committee then discussed Subsection 4 of Section 18, which
provided that certain state, county, and city officials could seek an
injunction against violations of the '"Sunday closing laws'. Representa-
tive Hilleboe and Mr. Webb thought that perhaps it was dangerous to
specifically provide for an injunction in this statute, since that
might be construed as negating any general power to enjoin other crimes.
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IT WAS MOVED BY REPRESENTATIVE HILLEBOE AND SECONDED BY MR. WEBB
that Subsection 4 of Section 18 be deleted entirely, and that the
power to enjoin a '"Sunday closing law' violation be included in a
general section, to be drafted, allowing the proper officials to
enjoin criminal acts as an alternative, or in addition to prosecution.

Mr. Webb stated the general injunction statute should be specific
in providing that the injunctive procedure should not be a substitute
for prosecution.

Mr. Travis stated he was opposed to Representative Hilleboe's
motion. He said he felt the power to enjoin was proper in the context
of "Sunday closing laws', but that a general power to enjoin criminal
activity may not be proper.

REPRESENTATIVE HILLEBOE WITHDREW HIS MOTION concerning deletion
of Subsection 4 of Section 18. 1IT WAS MOVED BY MR. TRAVIS, SECONDED
BY REPRESE NTATIVE HILLEBOE, AND CARRIED that the Committee accept
the first draft revision of Sections 18, 19, and 20 as amended; and
that the staff of the Legislative Council carry out a review of the
possibilities and problems involved in having either a general section
dealing with enjoining criminal activity, or the desirability of re-
taining Subsection 4 of Section 18.

The Chairman called on the Committee Counsel to read Section 21
of the first draft revision, as follows:

SECTION 21. PUBLIC PROFANITY AND ABUSIVE LANGUAGE - DEFINITIONS -
CLASSIFICATION OF OFFENSES.) 1. As used in this section, "profanity"
means language which is patently offensive and goes substantially
beyond customary limits of verbal candor within the community.
Profanity includes language which is obscene or blasphemous, and
language which is obviously coarse and abusive.

2. 1t shall be a class D offense for anyone to use profanity
in a public place where other persons may hear it and be offended,
alarmed, or annoyed.

Representative Hilleboe stated that this section was another
example of an attempt to legislate '"morals'. He felt that sections
such as this are unnecessary, and are relatively unenforceable. Mr.
Wolf and Mr. Webb stated they believed that a statute prohibiting

profanity could be of value, and that such a statute, in a revised
version, should be retained.
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Representative Hilleboe stated that at least the reference to
blasphemy contained in Subsection 1 should be deleted since the word
""blasphemous'" was based solely on religious interpretation.

The Committee discussed the need to limit Section 21 to the use
of profanity "in a public place'. IT WAS MOVED BY MR. TRAVIS,
SECONDED BY MR. WOLF, AND CARRIED by a vote of six to one, that the
words "'in a public place'" be deleted from Subsection 2 of Section 21.

IT WAS MOVED BY MR. WOLF AND SECONDED BY REPRESENTATIVE HILLEBOE
that the words "or obscene' be inserted after the word "offensive' in
Subsection 1; and that the last sentence of that subsection be deleted.

MR. WEBB MADE A SUBSTITUTE MOTION, SECONDED BY REPRESENTATIVE
ATKINSON, AND CARRIED to delete the words "or blasphemous! from the
last sentence of Subsection 1 of Section 21.

Judge Lynch asked the Chairman if it would be possible for the
staff to have the full text of each existing section available for
study at the time the revised section replacing those sections is
considered. The Chairman replied this could be done, if xeroxed
copies of the present section were used. Judge Lynch also asked
whether the material which the Committee was to consider at a coming
meeting could be sent out in advance. The Chairman replied this
would be done to the greatest extent practicable.

The Committee recessed for a luncheon break at 12:05 p.m. and
reconvened at 1:15 p.m., at which time Section 1 of Mr. Vance Hill's
draft was considered. (NOTE: Appendix '"B'" attached hereto consists
of those sections drafted by Mr. Hill as they appeared after considera-
tion and action by the Committee.)

PR U I B A O SO TR O S S

Mr. Hill read his proposed Section 1, dealing with the lawful
use of force, as follows:

Section 1.

A. The threat or use of force upon another person is lawful
when necessarily committed (1) in the arrest of a criminal; or
(2) in preventing or stopping the commission of a crime,
attempted suicide, or unlawful interference with another's

person or property; or (3) by a parent, parent's agent, guardian,
or teacher in correcting or restraining a child; or (4) by
authorized personnel against the inmates, patients, or students
of an institution, when the force or threat is reasonable.

B. The use of deadly force is lawful if necessarily committed
when (1) the actor reasonably believed that such force was
necessary to protect himself or others against a serious crime
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of violence and the actor did not provoke the encounter and
could not reasonably avoid using such force; or (2) the actor
is a police or correctional officer, or a person acting under
such direction, and is attempting to effect the arrest of a
person who is fleeing and has committed a serious crime of
violence and the actor believes the force employed creates

no substantial risk of injury to innocent persons and that
there is a substantial risk that the person to be arrested will
commit a serious crime of violence if his apprehension is de-
layed; or (3) the actor reasonably believed that such force
was necessary to prevent the commission of a serious crime in
his home by an intruder; or (4) the actor was at his place of
employment and he was attempting to prevent the commission of
robbery, burglary, arson, or a serious crime of violence, or
the flight of such criminal, and the use of other force would
expose innocent persons to substantial danger.

Mr. Hill noted that the proposed section represented a change
from present law in regard to the extent of the authority granted to
law enforcement officers to use "deadly force" in apprehending of-
fenders fleeing an attempted arrest. Mr. Hill stated that he made
this change because he felt, in light of the current trend away from
capital punishment, that police officers should not be allowed to use
deadly force on '"felons' unless the officers believe there is a "sub-
stantial risk'" that the fleeing offender will commit another ''serious
crime of violence' if his apprehension is delayed. He also stated
that his draft proposal would prevent the high speed vehicular chases
of criminals which he felt are often carried on at great risk to
innocent persons.

The Committee discussed this proposition at great length, and it
was finally MOVED BY REPRESENTATIVE ATKINSON AND SECONDED BY SENATOR
PAGE that Subsection b of Section 1 of Mr. Hill's draft be revised
to make it reflect the present law in North Dakota regarding the use
of deadly force by an arresting law enforcement officer.

Mr. Wolf stated he was in favor of language similar to that
proposed by Mr. Hill, and that he would oppose Representative Atkinson's
motion. Mr. Webb stated he would have no problem with Mr. Hill's
language if all law enforcement officers in North Dakota received the
amount of training that is presently received by officers of the
Federal Bureau of Investigation. However, he felt that since all of
North Dakota's law enforcement officers did not receive that type of
training, Mr. Hill's proposed language would simply cause an undue
hampering of our officers.

Judge Pearce stated that he supported Mr. Wolf's opposition to
the motion, and further indicated that he believes the situation in
which a police officer would have to make the decision under Mr. Hill's
proposed language would be extremely rare.
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Representative Atkinson stated that adoption of Mr. Hill's
language as proposed would tend to indicate a lack of trust in our
law enforcement officers. THE VOTE ON REPRESENTATIVE ATKINSON'S
MOTION was then taken, and RESULTED IN A TIE. The Chairman then
directed Mr. Hill to redraft several alternatives to Section 1, which
Mr. Hill agreed to do.

The Chairman called on Mr. Hill to read his draft Sections 2,
3, 4, 5, and 6, dealing with homicide, which were read, as follows:

Section 2.

Criminal homicide means to intentionally, recklessly, or
negligently cause the death of another human being. Criminal
homicide, is either (1) murder, (2) manslaughter, (3) negligent
homicide, or (4) aiding suicide.

Section 3.

Criminal homicide constitutes murder, a class A offense, when

(1) it is committed intentionally; or (2) it is committed under
circumstances manifesting extreme indifference to the value

of human life; or (3) it is committed while committing, attempting
to commit, or fleeing from robbery, burglary, arson, kidnapping,
rape, or escape from confinement.

Section 4.

Criminal homicide constitutes manslaughter, a class B offense,
when (1) it is committed recklessly; or (2) it is committed
under the influence of extreme emotional disturbance for which
there is reasonable excuse.

Section 5.

Criminal homicide constitutes aiding suicide, a class B offense,
when a person willfully encourages or assists another person

in taking his own life. A person who willfully encourages or
assists another to attempt suicide is guilty of a class C
offense.

Section 6.

Criminal homicide constitutes negligent homicide, a class
B offense, when it is committed negligently.

Mr. Hill discussed the problems which have arisen because the
misdemeanor-manslaughter rule has been used in prosecuting motor
vehicle homicides, rather than the negligent homicide sections, which
were specifically enacted to cover vehicular homicide. He stated
that his proposed Section 6 is intended to obviate the use of the
misdemeanor-manslaughter rule in the standard vehicular homicide case.
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Mr. Webb stated that, generally speaking, he was impressed with
Mr. Hill's proposed draft but he wondered whether negligent homicide
should be in the same penalty class as manslaughter. Mr. Webb also
questloned the use of the words '"extreme emotional disturbance'" in
Mr. Hill's proposed Section 4.

Mr. Hill read a statement from the proposed Federal Criminal
Code relating to the phrase ''extreme emotional disturbance'. The
federal explanation is as follows:

"As to voluntary manslaughter', the scope of admissible 'provo-
catlon is broadened to include’ anythlng that inexcusably leads
to 'extreme emotional disturbance’ For example, taunts or
seduction of female relatives mlght suffice. But extreme
emotional disturbance will not reduce murder to manslaughter

if the actor has culpably brought about his own mental dis-
turbance, such as by involving himself in a crime, or if the
excuse is not reasonable, such as where political events provoke
an assassination."

The Committee discussed the meaning of the word ''megligently"
as used in Mr. Hill's proposed Section 6 dealing with negligent
homicide. The question was raised as to whether ''megligently" did
not in fact refer to ''gross negligence'" as that term is known in
North Dakota tort law.

Mr. Hill stated that the proposed Federal Code and the Model
Penal Code define negligence as used in criminal statute.

The Model Penal Code definition (see Section 2.02) is as follows:

"A person acts negligently with respect to a material element

of an offense when he should be aware of a substantial and un-
justifiable risk that the material element exists or will result
from his conduct. The risk must be of such a nature and degree
that the actor's failure to perceive it, considering the nature
and purpose of its conduct and the circumstances known to him,
involves a gross deviation from the standard of care that a
reasonable person would observe in the actor's situation.

The proposed Federal Code (see Section 302) states:

'"A person engages in conduct: . . . (d) 'megligently' if he
engages in the conduct in unreasonable disregard of a substantial
likelihood of the existence of the relevant facts or risks, such
disregard 1nvolv1ng a gross deviation from acceptable standards
of conduct; .

IT WAS MOVED BY MR. WOLF, SECONDED BY JUDGE PEARCE, AND UNANI-
MOUSLY CARRIED that the staff of the Legislative Council be directed
to prepare a new negligent homicide statute requiring some degree of
negllgence greater than simple negligence as that term is understood
in tort law.
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The Committee discussed Mr. Hill's proposed Section 5 dealing
with aiding suicide. Mr. Hill noted that Section 12-33-02 which had
previously made it a crime to attempt to commit suicide had been
repealed in 1967, so he had not dealt with that subject in his
revision.

The Committee discussed the use of the phrase ''reasonable excuse'
in Mr. Hill's proposed Section 4. Mr, Hill noted that Section 1602
of the proposed Federal Criminal Code was drawn on in drafting his
Section 4. He stated that Section 1602 contains additional language
discussing the phrase ''reasonable excuse', as follows:

"The reasonableness of the excuse shall be determined from the
viewpoint of a person in his situation under the circumstances
as he believes them to be. An emotional disturbance is
excusable, within the meaning of this paragraph, if it is
occasioned by any provocation, event or situation for which the
offender was not culpably responsible."

Judge Lynch stated that the definitional language is very helpful
to trial judges when they reach the stage of giving instructions to
the jury. Mr. Hill stated that he will add the definitional language
to his Section 4.

Mr. Wolf noted that the annotated cases to existing North Dakota
criminal law are important, and reference to those annotations should
always be available to Committee members.

Judge Lynch inquired whether the word 'intentional'", as used in
the murder statute (Mr. Hill's proposed Section 3), includes the
old "with malice aforethought' element of a definition of murder.
Mr. Hill replied that the "with malice aforethought' language was
intended to be included in the word "intentional', but perhaps that
word should be defined.

Mr. Hill read his proposed Section 7, as follows:

Section 7.

Every person who (1) intentionally assists or advises any

pregnant woman to miscarry; or (2{ is pregnant and solicits
assistance or advice to procure a miscarriage; or (3) intentional-
ly causes the death of a pregnant woman's quick child is guilty

of a class B offense, unless such action was necessary to save

the life of the mother."

Mr. Travis stated that it was his opinion that the North Dakota
statutes should not prohibit medical abortion, but rather should
concentrate on abortions performed by persons who are not licensed
medical doctors. MR. WOLF MOVED that Section 7 be accepted as
proposed by Mr. Hill. THE MOTION DID NOT RECEIVE A SECOND.
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The Committee discussed the question of whether a lawyer would
be in violation of Mr. Hill's proposed Section 7 if he advised a female
client that she could get an abortion in New York, and further, whether
the female client who solicited such advice would also be in violation
of Section-7. Mr. Hill noted that the language of his section is
probably broader than the current language of Chapter 12-25.

IT WAS MOVED BY MR. WOLF, SECONDED BY REPRESENTATIVE HILLEBOE,
AND CARRIED, Mr. Webb and Mr. Travis voting in the negative, that Mr.
Hill's proposed Section 7 be accepted with modification to make the
section more closely reflect present North Dakota law on this subject.

Mr. Travis stated that he would like to receive a consensus from
the Committee concerning the desirability of legalized abortion.
Representative Hilleboe stated that, because the Legislature has
recently indicated that the present abortion laws are adequate, it
would probably be well for the Committee to abide by that decision.
Judge Lynch agreed with Representative Hilleboe.

The Chairman called on Mr. Hill to read his proposed Sections
10 and 11, as follows:

Section 10,

A person is guilty of the crime of assault if he intentionally
and unlawfully threatens or offers to do physical harm to another
person. Assault is a class C offense unless such assault
threatens or offers serious bodily harm or death and then it
shall be a class B offense.

Section 11.

A person is guilty of the crime of battery if he intentionally
and unlawfully uses force or violence against another person.
Battery is a class C offense unless such battery attempts or
causes serious bodily harm and then it shall be a class B
offense.

Mr. Hill stated that he was leery of the double penalty clas-
sifications which he has given to both assault and battery. Judge
Lynch suggested that all assault can be classified as a class C
offense.

Mr. Wolf asked whether there shouldn't be a suggestion of
"apparent ability to act'" included in the definition of assault. The
Committee then discussed the concepts of assault and of battery,
and whether a battery includes an assault. It seemed to be the
consensus of the Committee that a battery does include an assault;
however, either an assault or a battery should be charged, rather
than charging assault and battery.
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IT WAS MOVED BY MR. TRAVIS, SECONDED BY JUDGE PEARCE, AND CARRIED
that the crime of "assault" in Section 10 be a Class C offense only,
and that the crime of 'battery' as defined in Section 11 could be
graded as both a Class C and a Class B offense depending on whether
"serious bodily harm'' was attempted or caused by the person committing
the battery.

IT WAS MOVED BY MR. WEBB, SECONDED BY MR. TRAVIS, AND CARRIED
that in proposed Section 10 the word "or'" be deleted after the words
"unlawfully threatens"; and that after the word "offers' the words
", or attempts" be inserted.

Mr. Hill made reference to his proposed Section 13, dealing with
the unlawful administration of a ”drug", and inquired as to whether
the Committee believed that the word "drug'" included '"poisons'". It
was the feeling of the Committee that more research be done on this
question.

The Chairman declared that, without objection, the meeting would
be adjourned, subject to the call of the Chair. The meeting was
adjourned at 3:25 p.m. on Tuesday, November 23, 1971.

John A. Graham
Assistant Director
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APPENDIX "A'f

REVISION OF CHAPTERS 12-18 THROUGH 12-24, NDCC

SECTION 1. RIOT - DESTRUCTIVE DEVICE - DEFINITIONS.) As used

in this Title:

1.

"'Riot" means a public disturbance involving a group of six
or more persons which by tumultuous and violent conduct
creates grave danger of damage or injury to persons or
property, or substantially obstructs the performance of any
governmental function, including the administration of any
penal or correctional facility.

""Destructive device' means any physical object, liquid, or
gas capable of being used, either by itself or in combination
with any other physical object, liquid, or gas, to cause
death, or sudden and violent injury or damage to persons or
property. The term '"destructive device'" includes the

generic terms ''weapons'' and '"explosives'.

SECTION 2. RIOTING - INCITING RIOT - ARMING RIOTERS - CLASSIFI-

1.

CATION OF OFFENSES.)

It shall be an offense for a person to:

a. Engage in a riot.

b. Incite or urge a group of six or more persons to engage
in a current or impending riot, or to give commands,
instructions, or signals to a person or persons in
furtherance of a riot.

c. Knowingly supply a destructive device for use in a
riot, or to teach another to prepare or use a destructive
device, with intent that such destructive device be used

in a riot.
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A person who violates subsection 1 of this section is guilty
of a class C offense, unless he was apprehended in possession
of a destructive device, in which case he shall be guilty of
a class B offense. A person who violates subsection 2 of
this section shall be guilty of a class B offense. A person
who violates subsection 3 of this section is guilty of a

class B offense.

SECTION 3. UNLAWFUL ASSEMBLY - DISTURBING PUBLIC ASSEMBLY -

OBSTRUCTION OF PUBLIC ACCESS - FAILURE TO DISPERSE UPON ORDER -

CLASSIFICATION OF OFFENSES.) It shall be an offense:

1.

For three or more persons to assemble without authority of
law in a manner likely to disturb the public peace or
excite public alarm, or for three or more persons to
assemble to do a lawful act in a violent, boisterous, or
tumul tuous manner.

For any person to willfully disturb or disrupt a lawful
public meeting through conduct which is violent or patently
offensive, or through utterances or gestures which are
patently offensive, or which tends to incite panic on the
part of those in attendance at the meeting.

For any person to unlawfully obstruct in any manner any
public street or highway, or access to any real property

or structure or improvement thereon.

For any person to willfully remain present at the scene of
a riot, or of an unlawful assembly in violation of subsection

1, after receiving a lawful command to disperse.
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A person who violates subsections 1, 2, or 3 is guilty of a class C
offense. A person who violates subsection 4 is guilty of a class D
offense.

If persons assembled in violation of subsection 1 of section 1
of this bill, or subsection 1 of this section, do not disperse after
receiving a lawful command to do so, the law enforcement officer
shall take such action as is reasonably necessary to disperse the
assemblage, including the calling of private persons to his aid.

SECTION 4. (Staff to redraft.)

SECTION 5. (Staff to redraft.)

SECTION 6. DUELING - DEFINITION - CLASSIFICATION OF OFFENSES.)
1. As used in this section, '"'duel' means any combat with destructive
devices fought between two persons by agreement, whether such combat
takes place in a public or private place.

2. Any person who engages in, or aids those engaging in, a
duel shall be guilty of a class C offense. Any person who shall, by
agreement, engage in a fight with another in a public or private
place, except when engaged in a legitimate athletic event or exercise
or as authorized by chapter 53-01, shall be guilty of a class D
offense.

SECTION 7. OBSCENITY - DEFINITIONS - DISSEMINATION - CLASSIFI-
CATION OF OFFENSES.) 1. A person is guilty of a class D offense
if, knowing of its character, he disseminates obscene material, or
if he produces, transports, or sends obscene material with intent
that it be disseminated.

2. A person is guilty of a class D offense if he presents or
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directs an obscene performance, or participates in any portion of a
performance which contributed to the obscenity of the performance
as a whole.

3. As used in this section, the terms ''obscene material' and
""obscene performance' mean material or a performance which, con-
sidered as a whole:

a. Predominantly appeals to a prurient or morbid interest
in nudity, sex, excretion, sadism, or masochism; and
b. Goes substantially beyond customary limits of candor
in describing or representing such matters; and
c. 1Is utterly without redeeming social value.
That material or a performance predominantly appeals to a
prurient or morbid interest shall be judged with reference
to ordinary adults, unless it appears from the character of
the material or the circumstances of its dissemination to
be designed for minors or other specially susceptible
audience, in which case, the material or performance shall
be judged with reference to that type of audience.

4. As used in this section, the term ''disseminate'' means to
sell, lease, advertise, broadcast, exhibit, or distribute.

5. As used in this section, the term 'material' means any
physical object used as a means of presenting or communicating
information, knowledge, sensation, image, or emotion to or through
a human being's receiptive senses.

6. As used in this section, the term ''performance'' means any
play, motion picture, dance, or other exhibition presented before

an audience.
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SECTION 8. PROMOTING OBSCENITY TO MINORS - DEFINITIONS.) As
used in section 9:
1. "Minor'" means a person under eighteen years of age.
2. '"Promote' means to produce, direct, manufacture, issue,
sell, lend, mail, publish, distribute, exhibit, or advertise.
3. '"Harmful to minors" means that quality of any description
or representation, in whatever form, of nudity, sexual
conduct, sexual excitement, or sado-masochistic abuse,
when such description or representation:
a. Predominantly appeals to the prurient, shameful, or
morbid interest of minors; and
b. 1Is patently offensive to prevailing standards in the
adult community as a whole with respect to what is
suitable material for minors; and
c. Is utterly without redeeming social importance for
minors.
4, 'Material" and '"performance' shall be defined as in section
7, subsections 5 and 6, respectively.
SECTION 9. PROMOTING OBSCENITY TO MINORS - MINOR PERFORMING
IN OBSCENE PERFORMANCE - CLASSIFICATION OF OFFENSES.) 1. 1It shall
be a class D offense for a person to knowingly promote to a minor
any material or performance which, taken as a whole, is harmful to
minors; or to admit a minor to premises where a performance harmful
to minors is exhibited or takes place.
2. 1t shall be a class C offense to permit a minor to partici-

pate in a performance which, taken as a whole, is harmful to minors.
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3. (New subsection to be added.)

SECTION 10. PROSTITUTION - DEFINITIONS.) 1. "Prostitution
means the performance or offer of performance of any sexual activity
for hire with any person not the actor's spouse, in exchange for
money or other thing of value.

2. '"House of prostitution' is any place where prostitution
is regularly carried on by one or more persons under the control,
management, or supervision of another.

3. "Inmate" is a person who regularly carries on prostitution
in or through the agency of a house of prostitution.

4. '"Prostitution business' is any business which derives funds
from prostitution carried.-on by a person under the control, manage-
ment, or supervision of another.

SECTION 11. PROSTITUTION - MAINTAINING HOUSE OF PROSTITUTION -
RELATED OFFENSES - CLASSIFICATION OF OFFENSES.) 1. It shall be a
class D offense for any person to engage in prostitution, or to
solicit another person with the intention of being hired to engage
in prostitution. (Increased penalty - class C - for second and
subsequent convictions.)

2. 1t shall be a class C offense for anyone to maintain or
have control of a house of prostitution, or to maintain or partici-
pate in a prostitution business.

3. It shall be a class D offense for a person to hire a
prostitute to engage in sexual intercourse with him, or for a person
to enter or remain in a house of prostitution for the purpose of

engaging in sexual intercourse.
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4. 1t shall be an offense for a person to: (a) procure an

by

2. inmate for a house of prostitution; or (b) to procure a place in a
3. house of prostitution for one who would be an inmate. Violation of
4. this subsection shall be a class C offense. (Penalty increased to
5. class B for second and subsequent offenses.) |

6. 5. It shall be a class B offense for any person, other than
7. a prostitute, or a legal dependent of such prostitute, to live on
8. or to be supported or maintained, in whole or in part, by money or
9. other thing of value, earned by any person through prostitution.
10. 6. It shall be a class C offense for any person to compel

11. another to engage in prostitution, by any means which negates the
12. exercise of the other person's free choice. (Penalty increased to
13. class B for second and subsequent offenses.)

14. SECTION 12. 1INCEST - CLASSIFICATI N OF OFFENSE.) It shall be
15. a class C offense for a person to have sexual intercourse with

l6. another person when the other person is known by the offender to be
17. within the degree of consanguinity set forth in section 14-03-03.

SECTION 13.) 1. It shall be a class C offense for a married

¥

19. person to willfully and knowingly contract a subsequent marriage in
20. this state while a prior marriage, to the knowledge of the offender,
21. is still subsisting and undissolved; or for a married person to

22. contract a subsequent marriage outside this state and hold himself
23. out as married to the subsequent spouse in this state.

24, 2. It shall be a class C offense for an unmarried person to

25. knowingly marry another in this state under circumstances which would

26. render the other person guilty of an offense under subsection 1.
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3. This section does not apply to parties to a marriage, lawful
in the country of which they are nationals or residents, while they
are in transit through or temporarily visiting this state.

SECTION 14. (Combined with section 13.)

SECTION 15. EQUAL ENJOYMENT OF PUBLIC FACILITIES - CLASSIFICA-
TION OF OFFENSE.) It shall be a class D offense for any person to
exclude another person from full and equal enjoyment of any facility
open to the public on account of the sex, race, color, religion, or
national origin of the person excluded.

SECTION 16. GAMBLING - DEFINITIONS.) As used in section 17;

1. 'Gambling' means risking any money, credit, deposit, or

other thing of value for gain, contingent, wholly or
partially, upon lot, chance, the operation of gambling
apparatus, or the happening or outcome of an event, in-
cluding an election or sporting event, over which the
person taking the risk has no control. Gambling does not
include: (a) lawful contests of skill, speed, strength,
or endurance in which awards are made only to entrants

or to the owners of entries; or (b) lawful business trans-
actions, or other acts or transactions now or hereafter
expressly authorized by law.

2. '"Lottery'" means any plan for the distribution of a thing

of value, whether tangible or intangible, or a person or
persons selected by chance from among participants, some
or all of whom have given a consideration for the chance

of being selected.
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"Bucket shop'" means any location wherein the pretended
buying or selling of securities or commodities for future
delivery is carried on without any intention of future
delivery, whether such pretended contract is to be performed
within or without this state.

"Gambling apparatus'' means any device, machine, paraphernalia,
or equipment that is used or usable in the playing phases

of any gambling activity, whether that activity consists

of gambling between persons, or gambling by a person in-
volving the playing of a machine. Gambling apparatus does
not include an amusement game or device as defined in
section 53-04-01.

"Gambling house' means any location or structure, stationary
or movable, wherein gambling is permitted or promoted, or
where a lottery is conducted or managed. 1In the application
of this definition, any place where gambling apparatus is
found is presumed to be a gambling house, provided that

this presumption shall not apply where cards, dice, or

other games are found in a private residence.

SECTION 17. GAMBLING - RELATED OFFENSES - CLASSIFICATION OF

OFFENSES. )

1.
2.

It shall be a class D offense to engage in gambling.

It shall be a class C offense to knowingly maintain, or
to knowingly aid or permit the maintenance of, a gambling
house or bucket shop.

It shall be a class C offense to:
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a. Conduct a lottery; or

b. Sell, purchase, receive, or transfer a chance to
participate in a lottery; or

c. Disseminate information about a lottery with intent
to encourage participation in it.

4. Subsection 3 shall apply to a lottery drawn or to be drawn
outside of this state, whether or not such lottery is
lawful in such other state or country.

SECTION 18. BUSINESS OR LABOR ON SUNDAY - EXEMPTIONS -
CLASSIFICATION OF OFFENSES.) Except as otherwise provided in
sections 19 and 20, it shall be a class D offense for any person
on Sunday to:

1. Engage in or conduct business or labor for profit in the
usual manner and location, or to operate a place of business
open to the public, or to authorize or direct his employees
or agents to take such action; or

2. Subsection 1 shall not apply to any person who in good
faith observes a day other than Sunday as the Sabbath, if
he refrains from engaging in or conducting business or labor
for profit and closes his place of business to the public
on that day.

3. The attorney general, a state's attorney, a mayor, a city
manager, or a municipal attorney may petition a district
court, for the district where a violation is occurring, to
enjoin a violation of this section.

SECTION 19. PERSONAL PROPERTY SALES ALLOWABLE ON SUNDAY.) The
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sale of any of the following items of personal property shall be

allowed during any and all hours on Sundays:

1.

[« V.

10.
11.

Drugs, medical and surgical supplies, or any object purchased
on the written prescription of a licensed medical or dental
practitioner for the treatment of a patient.

Food prepared for consumption on or off the premises where
sold.

Newspapers, magazines, and books.

Gasoline, fuel additives, lubricants, and antifreeze.
Tires.

Repair or replacement parts and equipment necessary to, and
safety devices intended for, safe and efficient operation
of land vehicles, boats, and aircraft.

Emergency plumbing, heating, cooling, and electrical repair
and replacement parts and equipment.

Cooking, heating, and lighting fuel.

Infant supplies.

Camera and school supplies, stationery, and cosmetics.

Beer and alcoholic beverages but only until one o'clock a.m.

SECTION 20. BUSINESSES ALLOWED TO OPERATE ON SUNDAY.) The

operation of any of the following businesses shall be allowed on

Sundays:

1.

Restaurants, cafeterias, or other prepared food service
organizations.
Hotels, motels, and other lodging facilities.

Hospitals and nursing homes.
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Dispensaries of drugs and medicines.
Ambulance and burial services.

Generation and distribution of electric power.
Distribution of gas, o0il, and other fuels.
Telephone, telegraph, and messenger services.
Heating, refrigeration, and cooling services.
Railroad, bus, trolley, subway, taxi, and limousine services.
Water, air, and land transportation services and attendant
facilities.

Cold storage warehousing.

Ice manufacturing and distribution.

Minimal maintenance of equipment and machinery.

Plant and industrial protection services.

Industries where continuous processing or manufacturing

is required by the very nature of the process involved.
Newspaper publication and distribution.

Radio and television broadcasting.

Motion picture, theatrical, and musical performances.
Automobile service stations.

Athletic and sporting events.

Parks, beaches, and recreational facilities.

Scenic, historic, and tourist attractions.

Amusement centers, fairs, zoos, and museums.

Libraries.

Educational lectures, forums, and exhibits.

Service organizations (USO, YMCA, etc.).
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28. Grocery stores operated by the owner-manager who regularly
employs not more than three employees for the operation of
said store.

29, Premises licensed to dispense beer and alcoholic beverages
within the limits prescribed in section 5-02-05.

SECTION 21. PUBLIC PROFANITY AND ABUSIVE LANGUAGE - DEFINITIONS -
CLASSIFICATION OF OFFENSES.) 1. As used in this section, 'profanity"
means language which is patently offensive and goes substantially
beyond customary limits of verbal candor within the community.
Profanity includes language which is obscene and language which is
obviously coarse and abusive.

2. It shall be a class D offense for anyone to use profanity

where other persons may hear it and be offended, alarmed, or annoyed.




APPENDIX ''B'f

Section 1.

(To be redrafted.)

Section 2.

Criminal homicide means to intentionally, recklessly, or
negligently cause the death of another human being. Criminal
homicide is either (1) murder, (2) manslaughter, (3) negligent
homicide, or (4) aiding suicide.

‘Section 3.

Criminal homicide constitutes murder, a class A offense, when
(1) it is committed intentionally; or (2) it is committed under
circumstances manifesting extreme indifference to the wvalue of
human life; or (3) it is committed while committing, attempting
to commit, or fleeing from robbery, burglary, arson, kidnapping,
rape, or escape from confinement,

Section 4.

Criminal homicide constitutes manslaughter, a class B offense,
when (1) it is committed recklessly; or (2) it is committed
under the influence of extreme emotional disturbance for which
there is reasonable excuse. The reasonableness of the excuse
shall be determined from the viewpoint of a person in his situa-
tion under the circumstances as he believes them to be. An
emotional disturbance is excusable, within the meaning of this
paragraph, if it is occasioned by any provocation, event or
situation for which the offender was not culpably responsible.

Section 5.

Criminal homicide constitutes aiding suicide, a class B offense,
when a person willfully encourages or assists another person in
taking his own life. A person who willfully encourages or
assists another to attempt suicide is guilty of a class C
offense.

Section 6.

(To be redrafted, deals with negligent homicide.)

Section 7.

(To be modified.)

Every person who (1) intentionally assists or advises any
pregnant woman to miscarry; or (2) is pregnant and solicits
assistance or advice to procure a miscarriageé or (3) inten-
tionally causes the death of a pregnant woman's quick child
is guilty of a class B offense, unless such action was neces-
sary to save the life of the mother.




Section 10.

A person is guilty of a crime of assault if he intentionally
and unlawfully threatens, offers, or attempts to do physical
harm to another person. Assault is a class C offense.

Section 11.

A person is guilty of the crime of battery if he intentionally
and unlawfully uses force or violence against another person.
Battery is a class C offense unless such battery attempts or

causes serious bodily harm and then it shall be a class B
offense.
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December 22,

ALL MEMBERS OF THE COMMITTEE ON JUDICIARY "B"

1971

\
Senator Howard Freed, has called the next meeting

of the Committee on;Judiciary "B" for Monday and Tuesday, January 24

and 25,

1972,

to commence at 9:30 a.m.

State Capitol in Bismarck, North Dakota.

in Committee Room G-2 of the

The agenda will probably consist of revision of the first six

chapters of

Title 12

and it is hoped that advance copies of the draft

revision will be mallod to all members prior to the meeting dates so
that you will have time for advance consideration.

If any member 1s unable to attend on these dates, it would be
appreciated if he would notify this office as soon as possible.
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Senators Freed, Page
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Director
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that meeting is not
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the total draft revision to be considered at
available for mailing at this time, however,

is information to you for your prior considera-
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tﬁese sections will be presented at the meeting.
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NORTH DAKOTA LEGISLATIVE COUNCIL

Minutes
of the

COMMITTEE ON_JUDICIARY '"B"
Meeting of Monday and Tuesday, January 24-25, 1972
Room G-2, State Capitol
Bismarck, North Dakota

The Vice Chairman, Representative Myron Atkinson, called the
meeting of the Committee on Judiciary "B'" to order at 9:45 a.m. on

Monday, January 24, 1972, in Committee Room G- 2 of the State Capitol
in Bismarck, North Dakota.

Members present: Representatives Atkinson, Hilleboe, Murphy,
Stone
Senator Page

Advisory members

present: Judge Ralph Erickstad, Judge Harry Pearce,
Professor Larry Kraft, Mr. Rodney Webb,
Mr. Al Wolf
Members absent: Representative Kieffer

Senator Freed

Advisory members
absent: Judge W. C. Lynch, Judge Kirk Smith

Also present: Representative Bryce Streibel, Chairman,
Legislative Council; Mr. Charles Travis,
Criminal Rules Revisor; Mr. James Wilson,
Associated Press

IT WAS MOVED BY SENATOR PAGE, SECONDED BY REPRESENTATIVE HILLEBOE,
AND UNANIMOUSLY CARRIED that the minutes of the meeting of November
22-23, 1971, be approved as mailed.

The Vice Chairman called on the Committee Counsel to discuss the
draft revision to be considered by the Committee during this meeting.
(The sections affected by Committee action during this meeting are
appended to these minutes as Appendix '"A'".) The Committee Counsel
noted that the draft revision encompassed the bulk of Chapters 12-01
through 12-06 of the Century Code, except that the major topic of
attempts to commit crime had not been revised. 1In addition, the
Commi ttee was presented with a document containing staff comments
to the proposed revised sections intended to replace Chapters 12-01
through 12-06, and a collation of present sections of the Century
Code affected by each section of the draft revision.
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The Vice Chairman called on the Committee Counsel to read SECTION
1A of the proposed revision, as follows:

SECTION 1A.) 1, This title, except as provided in subsection 2
of this section, shall not apply to offenses committed prior to its
effective date. Prosecutions for such offenses shall be governed by
prior law, which is continued in effect for that purpose. For the
purposes of this section, an offense was committed prior to the
effective date of this title if any of the elements of the offense
occurred prior thereto.

2. 1In cases pending on or after the effective date of this
title, and involving offenses committed prior thereto:

a. The provisions of this title according a defense or
mitigation shall apply, with the consent of the defendant;
and

b. The court, with the consent of the defendant, may impose
sentence under the provisions of this title which are
applicable to the offense and the offender.

The Committee Counsel noted that SECTION 1A was intended to
replace Sections 12-01-01 and 12-01-02, and that it was primarily a
statement of the effect of the adoption of a revision of the criminal
code.

SECTION 1A sets forth the standard for determining when an
offense shall be considered to have occurred prior to the effective
date of adoption of the revision of the criminal code. The section
also provides that provisions of the revision which are favorable
to an offender may be applied to his case, regardless of the fact
that the offense occurred prior to the effective date of the revision,

if the offender consents to such application.

The Vice Chairman called on the Committee Counsel to read SECTION
2A, as follows:

SECTION 2A.) 1. No conduct or omission to act constitutes an

offense unless it is declared to be an offense under this title, the

\

\

N
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Constitution of this state, or another statute of this state.
2. The provisions of this chapter are applicable to offenses
defined by other statutes, unless otherwise provided in this title.
3. This section does not affect the power of a court or legis-
lature to punish for contempt, or to employ any enforcement sanction
authorized by law, nor does this section affect any power conferred
by law upon military authority to impose punishment upon offenders.

The Committee Counsel noted that the section is derived in
essence from Section 1.05 of the Model Penal Code. This section is
intended to abolish common law crimes by providing that no action or
omission to act is a crime unless declared to be so by the Constitu-
tion or statutes of North Dakota. The provisions of this section and
of a "General Provisions' chapter to be contained in the revised
criminal code would be applicable to offenses defined by statutes
outside of Title 12, unless Title 12 itself specifically provided
otherwise.

The section contains a disclaimer of any intention to govern
the procedures regarding exercise of the contempt power by a court
or the Legislature, or to govern the exercise of penal power by
military authorities. The portion of the section dealing with the
exercise of the contempt power and military penal authority is designed
to replace Section 12-01-12.

Mr. Charles Travis inquired as to the status of municipal
ordinances in relation to SECTION 2A. He noted Subsection 1 provides
that no act or omission constitutes an offense unless it is declared
to be an offense by the Constitution or a statute. What about
"offenses' established solely by municipal ordinance? The Vice
Chairman directed the Legislative Council staff to research the
question of the effect of SECTION 2A, Subsections 1 and 2, as they
relate to "offenses' defined by municipal ordinance.

Judge Erickstad inquired as to the effect of this statute on
the problem outlined in the decision of State v. Odegaard, 165 NW2d
677. That case dealt with a statute prohibiting the operation of a
motorcycle without a helmet, which had been inserted in a chapter
of the Century Code containing a general penalty section at the end
of the chapter. The statute itself contained no specific penalty.

Judge Erickstad noted the problem with which the court had to
wrestle was whether the general penalty, previously existing, applied
to a section of the Code which was inserted by the Code Revisor at
a later date. He stated that SECTION 2A, read in conjunction with
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SECTION 4A, did not solve this problem, as SECTION 4A made reference
to the fact that the definition of an "offense' was an act or omission
prohibited or demanded by statute "and to which is annexed" a punish-
ment. His question was whether the punishment must be 'annexed'" in
the specific section defining the offense, or whether it could be
""annexed" as a general penalty section within the chapter of the
Century Code containing the specific section.

The Vice Chairman called on the Committee Counsel to read SECTION
3A, as follows:

SECTION 3A.) In this title, unless the context requires a
different meaning:
1. '"Act" or "action'" means a bodily movement, whether voluntary
or involuntary.
2. "Omission'' means a failure to act.
3. '"Negligent', 'megligence', and 'megligently'" designate the

standard prescribed in section

4. "Actor" includes, where relevant, a person guilty of an
omission.
5. '"Acted" includes, where relevant, ''omitted to act".

6. '"Public servant' means any officer or employee of government,
whether elected or appointed, and any person participating
as an advisor, consultant, process server, or otherwise in
performing a governmental function, but the term does not
include witnesses.

7. "Governmental function'' includes any activity which a public
servant is legally authorized to undertake on behalf of
government.

8. '"Government' means (a) the government of the United States,
any state, or any political unit within a state; (b) any
agency, subdivision, or department of the foregoing, in-

cluding the executive, legislative, and judicial branches;
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(¢) any corporation or other entity established by law to
carry on any governmental function; and (d) any commission,
corporation, or agency established by statute, compact, or
contract between or among governments for the execution of
intergovernmental programs.

"Person" includes, where relevant, a corporation, partnership,
unincorporated association, or other legal entity. When used
to designate a party whose property may be the subject of an

offense, the word "

person' includes a government which may
lawfully own property in this state.

"Property'" includes both real and personal property.

'""Peace officer' includes sheriffs, policemen, coroners,
constables, marshals, and other officers whose duty it is to
enforce the public peace.

"Writing" includes printing, typewriting, and copying.
"Signature' includes any name, mark, or sign written or
affixed with intent to authenticate any instrument or writing.
Words used in the singular include the plural, and the plural
the singular. Words in the masculine gender include the
feminine and neuter genders. Words used in the present

tense include the future tense, but exclude the past tense.
"Motor vehicle'" includes any self-propelled device, not
running on tracks or cables, by which persons or property may

be transported on land, water, or in the air.

Mr. Wolf noted that the language of Subsection 9 of SECTION 3A

which defines the word 'person' to include a government where property
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may be the subject of the offense could be construed to cause the
government to be criminally liable. The Vice Chairman directed the
staff to research this problem and make a proper determination.

Mr. Kraft questioned the necessity for Subsection 3 of SECTION
3A, in light of the fact that all the degrees of culpability would
be defined in a separate section or sections of the proposed revised
criminal code. It was the consensus of the Committee that Subsection
3 of SECTION 3A be stricken.

In regard to Subsection 11, defining ''peace officer', Judge
Erickstad inquired as to whether or not the definition should also
include highway patrolmen. Mr. Wolf added that possibly the definition
should also include truck regulatory officials. The Committee dis-
cussed at length the question of who should be considered a 'peace
officer" for the purposes of a revised criminal code, and whether the
term '""peace officer'" is the proper one to be used in defining persons
charged with law enforcement.

Mr. Webb stated that he thought the Committee should provide a
broad general definition of ''peace officer'. Mr. Wolf agreed that
perhaps a broad general definition would be appropriate in this
section, with provision, where necessary, for more specific definitions
elsewhere in the proposed code.

Senator Page inquired as to whether the inclusion of highway
patrolmen in a general definition of ''peace officers' would not
indirectly result in the creation of a state police force. The
Committee discussed his comment, and Judge Erickstad noted that the
powers of a particular law enforcement official would still be based
on the statutes stating the extent of his power to arrest. Judge
Erickstad stated that the various arrest statutes in the Century
Code should be studied to determine the extent of the powers of the -~
various law enforcement officials.

Professor Kraft suggested that Subsection 11 be redrafted and
that essentially the definition contained in Subsection (w) of Section
109 of the proposed Federal Criminal Code be substituted for the
greient definition in Subsection 11. That definition reads as

ollows: '

"'Law enforcement officer' means a public servant authorized
by law or by a government agency or branch to conduct or engage
in investigations or prosecutions for violations of law;"

Mr. Wolf stated he was in favor of that definition, but would
suggest that the definition include reference to the responsibility
of a "law enforcement officer'" to enforce the law.

Representative Stone inquired as to why we didn't use the words -~
'""law enforcement officer' rather than the words ''peace officer".
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Mr. Webb stated that the reason was because so many references
throughout the Code are to 'peace officer'. Mr. Wolf suggested that
the definition, for the Committee's purposes, be stated in terms of
defining a '"law enforcement officer or peace officer".

Judge Erickstad stated that if a definition of this sort were
adopted, a person would still have to look at the statutory authority
governing each ?articular type of officer to determine the extent
of that officer's authority.

The Committee consensus was to redraft Subsection 11 of SECTION
3A using essentially the language of Subsection (w) of Section 109 of
the proposed Federal Criminal Code.

Representative Hilleboe questioned the definition in Subsection 6
of SECTION 3A defining a '"public servant' as including any person
participating as an advisor, consultant, process server, or otherwise
in performing a governmental function. He questioned whether it
would be practically possible to determine whether a 'consultant'
was not performing up to par for the purposes of prosecution.

There was discussion of Representative Hilleboe's point, and IT
WAS MOVED BY REPRESENTATIVE HILLEBOE AND SECONDED BY MR. WEBB that in
Line 13, the words ''as an advisor, consultant, process server, or
otherwise' be stricken, and that in Line 14, the word ''performing
be deleted and the words 'in the performance of'" be placed in lieu
thereof.

MR. WOLF MADE A SUBSTITUTE MOTION to strike the word "or'" in
Line 12, and insert in lieu thereof a comma; and to insert after
the word '"appointed'" in Line 12, the words ''or contracted with'".
MR. WOLF WITHDREW HIS MOTION, and requested that the minutes reflect
that "advisors'" and 'consultants' are intended to be ''public servants'
under the definition, as amended by the motion made by Representative
Hilleboe. At that point, REPRESENTATIVE HILLEBOE'S MOTION AMENDING
SUBSECTION 6 OF SECTION 3A CARRIED UNANIMOUSLY.

The Vice Chairman called on the Committee Counsel to read SECTION
4A, as follows:

SECTION 4A.) As used in this title, an offense is an act
committed or omitted in violation of a statute forbidding or commanding
it, and to which is annexed, upon conviction, one or a combination
of the following punishments:

1. Imprisonment;

2. Fine;
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Restitution;
Removal from office;

Disqualification to vote or hold office; or
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. Other penal discipline.
The word "offense'" is synonymous with the words ''crime'", "crimes", or
""public offense'.

The Committee Counsel noted that SECTION 4A was designed to
replace Section 12-01-06, and is essentially a revision of that
section, rather than a restatement of a section from another criminal
code. The Counsel noted that the reference to 'title" in Line 1 of
SECTION 4A is probably inappropriate, and reference should rather be
made to '"Code". The Vice Chairman stated that without objection, the
word "title" in Line 1 of SECTION 4A would be changed to ''"Code'.

Mr. Webb inquired as to whether we shouldn't give more considera-
tion to the meaning of the word 'annexed" in Line 3 of SECTION 4A,
especially in light of the previous change of the word 'title" to
"Code'". Judge Erickstad suggested that perhaps we should change ''Code"
to "title" in order to obviate any possible problems with the word
"annexed".

Representative Streibel joined the meeting at this point, and
briefly discussed his trip to New York to study the New York Legis-
lature in action. He noted that while there were relatively few
attorneys in the North Dakota Legislature, only five of the 57 New
York Senators were not attorneys.

The Vice Chairman called on the Committee Counsel to read SECTIONS
5A and 6A, as follows:

SECTION 5A.) An offense defined in this title, or other statute
of this state, constitutes a violation if it is so designated in this
title, or in any other statute defining the offense, or if no sentence
other than a fine, restitution, forfeiture, or a combination of these
is authorized upon conviction. Conviction of a violation shall not
give rise to any disability or legal disadvantage based on conviction
of a criminal offense.

SECTION 6A.) Offenses are divided into five classes, which are
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to be distinguished from one another by the following maximum penalties
which are authorized upon conviction:

1. Class A offenses, for which a maximum penalty of twenty-five
years' imprisonment, a fine of five thousand dollars, or
both, may be imposed.

2. Class B offenses, for which a maximum penalty of five years'
imprisonment, a fine of five thousand dollars, or both, may
be imposed.

3. Class C offenses, for which a maximum penalty of one year's
imprisonment, a fine of two thousand five hundred dollars,
or both, may be imposed.

4. Class D offenses, for which a maximum of thirty days' im-
prisonment, a fine of five hundred dollars, or both, may be
imposed.

5. Violations, for which only a penalty consisting of a fine,
restitution, forfeiture, or a combination of the foregoing
may be imposed.

This section shall not be construed to forbid sentencing under section
8A relating to extended sentences.

The Counsel noted that SECTION 5A is designed to define the term
"violation'" when used as a portion of the classification plan tenta-
tively adopted at the September 20-21, 1971, meeting. SECTION 6A is
a draft of the tentatively adopted classification structure, which
eliminates the use of the words ''felony' and "misdemeanor'" and sub-
stitutes the use of the word "offenses' therefor.

Judge Pearce noted that SECTIONS 5A and 6A give rise to questions
concerning their applicability or relationship with municipal
ordinance violations. He stated he felt that municipal ordinance
violations should specifically be made noncriminal. 1In additionm,
municipal courts should be given concurrent jurisdiction over Class

D offenses. Thus, the criminal jurisdiction of municipal courts
would be uniform throughout the State.
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Judge Pearce stated that the definition of "offense' should be
clarified in light of the conflicts that always arise when municipal
ordinance questions are considered. He commented that he thought this
was an appropriate topic on which the Committee on Judiciary "B'" could
make recommendations. He indicated that he would be prepared to
draft a proposal for the Committee's consideration.

Judge Erickstad suggested that the Vice Chairman appoint Judge
Pearce as a subcommittee of one to prepare a proposal which would
bring the relevant statutes in the municipalities portion of the Code
in line with the Committee classification scheme and with Judge
Pearce's thoughts regarding the proper status of municipal ordinances.

The Vice Chairman appointed Judge Pearce to a subcommittee of
one to draft a proposal along the lines of his discussion. He was to
receive aid from Mr. Travis, Mr. Hill, and the Committee Counsel. Mr.
Wolf stated that the question of the constitutionality of the present
structure of offense classification, and any proposed structure of
offense classification, should be carefully looked at by the Committee.

The Vice Chairman asked the Committee to discuss a timetable for
completion of the Committee's work during this biennium. The Committee
Counsel noted that the Committee, in all likelihood, would be able
to finish no more than a revision of Title 12 of the Century Code,
and that an outside date for completion of this work would be October
15, 1972. This date would allow time for preparation of the Committee
report prior to the biennial Camp Grafton meeting of the full Legis-
lative Council.

The Vice Chairman noted that the Committee would have to provide
time on agendas of future meetings for invitations to representatives
of interested groups to present their views on the proposed revision.
Therefore, a complete draft of the proposed revision must be available “a
in time to allow such invitations.

Mr. Wolf noted the Committee should finish a rough draft of
the complete revision before the election campaign begins in earnest,
due to the fact that several legislative members of the Committee
will probably have less time to attend meetings during the campaign.
He also stated the draft must be considered by groups with a particular
interest during the interim, otherwise it will meet with stiff opposi-
tion during the session.

The Vice Chairman noted it would probably be well for the Com-
mittee to consider itself as operating on a seven-month timetable
from February 1 on. He inquired of the Committee Counsel whether the
Committee could have considered a complete draft of the revision of
Title 12 within a seven-month timetable. The Committee Counsel
replied that he believed the Committee could finish its consideration;
however, it would require four meetings within the next seven months, ==
all of which would be two-day meetings,and perhaps one or two of
which might be three-day meetings.
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. The Vice Chairman noted that the Committee should make contact
with the different interested groups and inform them of the Committee's
plags. He asked members for suggestions as to the groups which should
be invited to make presentations regarding the proposed revision of
Title 12. The Committee membership chose the following groups:

The State's Attorneys Association.

The County Sheriffs' Association.

The North Dakota Peace Officers' Association.
The North Dakota League of Cities.

The Judicial Council.

The North Dakota Police Chiefs' Association.

~N o BNy

The North Dakota Combined Law Enforcement Council.
8. The North Dakota State Bar Association.

The Council Chairman, Representative Streibel, directed the
Committee Counsel to contact the above-named organizations, and to
indicate that the Committee wishes to have a strong line of communica-
tion with these organizations. The Committee Counsel was also to
indicate in his communication that representatives of these groups
are to be invited to future meetings of the Committee to express
their views regarding its proposals.

Mr. Wolf noted that the above-listed state organizations should,
to the extent possible, have a chance to put the proposed revision of
Title 12 on the agenda of their annual meetings. Thus, it would be
well to have a complete draft by June 1972.

The Chairman inquired whether it would be possible for the
Committee to have monthly meetings for the remainder of the biennium.
The Committee Counsel stated perhaps monthly meetings may be neces-
sary later in the spring, but they may not be feasible due to the
fact that the staff work necessary in preparation for a meeting
might not be completed within a month.

The Committee recessed for lunch and reconvened at 1:15 p.m.,
continuing its discussion of SECTIONS 5A and 6A. 1In regard to
SECTION 6A, Mr. Webb stated that he was opposed to classification of
offenses on the basis of alphabetical or numerical designatioms.

He suggested that the classifications should be on the following
basis:

1. Major felony.
2. Felony.
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3. Gross misdemeanor.
4. Misdemeanor.

Mr. Wolf stated that essentially he agreed with Mr. Webb, but
indicated we should retain the proposed classification scheme subject
to future reconsideration by the Committee.

Representative Murphy inquired as to whether we shouldn't provide
a death penalty as the maximum punishment for commission and conviction
of a Class A offense. The Committee Counsel noted the Constitutional
Convention has, at the present time, proposed that the Constitution
specifically prohibit the death penalty as a punishment for crime.

In regard to SECTION 5A, Mr. Webb inquired as to whether there
was a real need for a classification of offenses known as '"violations'.
He stated that, at this time, he could see no need for such a clas-
sification. Judge Erickstad stated there might be instances in which
such a classification would be beneficial.

Mr. Wolf stated that a 'violation'" classification might be
valuable in areas where the civil remedies available to persons harmed
are really not a practical method of preventing the particular type
of wrong committed. For instance, situations involving the misap-
propriation of water rights.

Following further discussion, IT WAS MOVED BY MR. WEBB AND
SECONDED BY MR. WOLF that Subsection 5 of SECTION 6A (Lines 23, 24,
and 25) be deleted. Mr. Wolf noted that his second was for the
purpose of discussion. MR. WEBB'S MOTION TO DELETE SUBSECTION 5 OF
SECTION 6A FAILED TO CARRY.

Mr. Wolf explained his negative vote as not indicating complete -~
satisfaction with the proposed offense classification plan. Rather,

he would like to again adopt it temporarily, subject to further
consideration by the Committee.

Mr. Webb stated that his objection to the use of an offense
classification known as ''violation'' was based on the fact that
incarceration, or its possibility, is the heart of criminal law, and
that where incarceration is not deemed to be a proper punishment for
an "offense'", that "offense' should not be considered criminal.

The Vice Chairman called on the Committee Counsel to read SECTION
7A, as follows:

SECTION 7A.) 1. Every person convicted of an offense, other
than a violation, shall be sentenced to one or a combination of the

N

following alternatives:
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Unconditional discharge, except as the penalty following
conviction of a class A offense.

Deferred imposition of sentence.

Probation.

A term of imprisonment, including intermittent imprisonment.
A fine.

Restitution for damages resulting from the commission of
the offense.

Restoration of damaged property, or other appropriate work
detail.

Commitment to an appropriate licensed public or private
institution for treatment of alcoholism, drug addiction, or
mental disease or defect.

Disqualification, pursuant to section

Sentences imposed under this subsection shall not exceed in duration

the maximum sentences provided by section 6A, section 8A, or as pro-

vided specifically in a statute defining an offense.

2.
one or a

a.

3.

Every person convicted of a violation may be sentenced to
combination of the following alternatives:

Unconditional discharge.

Probation.

Deferred imposition of sentence.

A fine.

Restitution for damages resulting from commission of the
offense.

A court may, at any time prior to the time custody of a
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convicted offender is transferred to a penal institution or institu-
tion for treatment, suspend all or a portion of any sentence imposed
pursuant to this section.

4. A court may, prior to imposition of sentence, order the
convicted offender committed to an appropriate licensed public or
private institution for diagnostic testing for such period of time
as may be necessary, but not to exceed thirty days. The court may
also order such diagnostic testing without ordering commitment to an
institution. Validity of a sentence shall not be challenged on the
ground that diagnostic testing was not performed pursuant to this
subsection. If an offender is sentenced to imprisonment following a
commitment for diagnostic testing, the number of days he was confined
to an institution shall be credited against his term of imprisonment.

5. If a court, taking into regard the nature and circumstances

\

of the offense and the history and character of the offender, concludes

it would be unduly harsh to enter a judgment of conviction for that
class of offense, it may enter a judgment of conviction for the next
lower class of offense and impose sentence accordingly.

6. All sentences imposed shall be accompanied by a written
statement by the court setting forth the reasons for imposing the
particular sentence. The statement shall become part of the record
of the case.

IT WAS MOVED BY MR. WOLF AND SECONDED BY REPRESENTATIVE STONE
that Subdivision b of Subsection 1 of SECTION 7A be deleted, and
that in Line 1 of SECTION 7A the word '"offense' be deleted and the
words '"'found guilty' be inserted in lieu thereof. THIS MOTION WAS
WITHDRAWN BY MR. WOLF WITH THE CONSENT OF HIS SECOND.

MR. WOLF then stated and WITHDREW A MOTION directing the staff

to redraft SECTION 7A so as to continue the possibility of deferred
imposition of sentences.

N

;\
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Judge Erickstad noted that Subdivision a of Subsection 1 of
SECTION 7A providing for '"unconditional discharge" is probably not
language which could be considered a 'sentence'" in the traditional
sense.

The Committee then discussed the provision of a '"'sentence' for
conviction of a 'violation'. Senator Page inquired whether the fine
which could be assessed as punishment for a '"violation'" shouldn't
have a specific dollar maximum stated in Subsection 5 of SECTION 6A.
The Committee consensus was that a maximum dollar amount should be
stated in Subsection 5 of SECTION 6A. It was also the consensus of
the Committee that the language ''one hundred dollars or as otherwise
provided by law'" should be inserted in the appropriate place in
Subsection 5 of SECTION 6A.

The Committee then discussed Subsection 4 of SECTION 7A pro-
viding for presentence diagnostic testing, including commitment to
an institution for such testing, for a period not to exceed 30 days.
The Committee discussed the 30-day limitation. Mr. Wolf stated he
felt that a 30-day limit on such a presentence commitment was a
long enough period.

The Committee discussed Subsection 5 of SECTION 7A which would
allow the trial judge to reduce the classification of an offense after
a finding of guilt against the offender. The question arose as to
why such a subsection was necessary.

Mr. Murphy stated he felt that the judge should have complete
sentencing discretion, and should be able to reclassify an offense to
any lower class offense.

IT WAS MOVED BY REPRESENTATIVE HILLEBOE, SECONDED BY MR. WOLF,
AND CARRIED that Subsection 5 of SECTION 7A be deleted, and that the
subsections remaining be renumbered as necessary.

The Committee discussed Subsection 6 of SECTION 7A which requires
the trial judge to accompany each sentence imposed with a written
statement of the reasons for imposing that sentence. Mr. Travis
said there was a possibility that this provision would unduly hamper
a trial judge in his sentencing decisions. He stated that some
sentences are ''gut reactions' on the part of the trial judge and
cannot be justified in writing. Mr. Kraft stated that the provisions
of Subsection 6 of SECTION 7A would be valuable should the concept
of appellate review of sentences be recommended by the Committee.

The Vice Chairman called on the Committee Counsel to read SECTION
8A,as follows:

SECTION 8A.) 1. A court may sentence a convicted offender to
an extended sentence in accordance with the provisions of this

section upon a finding that:
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The convicted offender is a dangerous, mentally abnormal
person. The court shall not make such a finding unless the
presentence report, including a psychiatric examination,
concludes that the offender's conduct has been characterized
by persistent aggressive behavior, and that such behavior
makes him a serious danger to other persons.

The convicted offender is a professional criminal. The

court shall not make such a finding unless the offender is

more than twenty-one years of age and the presentence report
shows:

(1) That he committed the present offense as part of a
pattern of criminal conduct which constituted a
substantial source of income to him; or

(2) That the offender has substantial income or resources
not derived from a source other than criminal activity.

The convicted offender is a persistent offender. The court

shall not make such a finding unless the offender is over

twenty-one years of age and has previously been convicted

of two offenses classified as class B or above, or of one

offense classified as class B or above plus two offenses

classified as class C or below, committed at different times
when the offender was over eighteen years of age.

The offender was convicted of an offense which seriously

endangered the life of another person, and the offender had

previously been convicted of a similar offense.

The offender is especially dangerous because he used a
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destructive device in the commission of the offense or during
the flight therefrom.
2. The extended sentence may be imposed in the following manner:
a. If the offense for which the offender is convicted is
a class A offense, the court may impose a sentence up to
a maximum of life imprisonment.
b. If the offense for which the offender is convicted is a
class B offense, the court may impose a sentence up to a
maximum of imprisonment for ten years.
c. If the offense for which the offender is convicted is a
class C offense, the court may impose a sentence up to a
maximum of imprisonment for two years.
3. The court shall make the finding required by subsection 1 in
writing, and the finding of the court shall be incorporated in the
record of the case.

Representative Hilleboe questioned the advisability of Paragraph
b of Subsection 1, especially with relation to the use of the words
"substantial source of income' and ''substantial income'. He noted
that the use of the word ''substantial' could result in eliminating
the "rich" professional criminal from the operation of this extended
sentence provision. Representative Hilleboe also questioned the use
of the age 'twenty-one' in Paragraph b of Subsection 1 of SECTION 8A.
He felt that, wherever possible, 18-year-olds should be considered
adults.

IT WAS MOVED BY REPRESENTATIVE HILLEBOE AND SECONDED BY
REPRESENTATIVE MURPHY that the word '"twenty-one'' in Lines 12 and 21
of SECTION 8A should be deleted, and the word 'eighteen' should be
inserted in lieu thereof.

MR. WEBB MADE A SUBSTITUTE MOTION to use the word 'adult" in
place of the words 'twenty-one' and '"eighteen'', WHICH MOTION WAS
THEN WITHDRAWN. REPRESENTATIVE HILLEBOE, with the consent of his
second, RESTATED HIS MOTION so that the words "an adult'" would be
substituted for the words "more than twenty-one years of age' in
Line 12; and for the words 'over twenty-one years of age' in Line 21;
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and for the words "over eighteen years of age' in Line 25, all such
amendments to SECTION 8A. THE MOTION, AS RESTATED BY THE MOVANT,
CARRIED.,

The Committee further discussed Subparagraphs (1) and (2) of
Subdivision b of Subsection 1 of SECTION 8A. Representative Hilleboe
stated it was his thought that those two subparagraphs were in
essence the same, and that their content could be successfully stated
as a single proposition.

Therefore IT WAS MOVED BY REPRESENTATIVE HILLEBOE, SECONDED BY
MR. WEBB, AND CARRIED that Subparagraphs (1) and (2) of Subdivision b
of Subsection 1 of SECTION 8A be deleted; and the colon in Line 13
be deleted and that the words ''that the offender has substantial
income or resources derived from criminal activity.'" be inserted in
lieu thereof.

The Committee discussed Subdivisions d and e of Subsection 1 of
SECTION 8A. It was noted that although both of these provisions
covered an offender whose conduct may have been violent, there was a
difference between them in that the finding by the court in the case
of Subdivision d would simply be that the offender had previously
been convicted of an offense which endangered the life of another
person, and was now convicted of that same type of an offense. On
the other hand, under Subdivision e the court could impose an extended
sentence simply upon finding that the offender was ''especially dangerous"
because of the use of a ''destructive device'" in the commission of an
offense. For instance, this provision would allow the imposition of
an extended sentence upon someone who had planted a bomb, regardless
of the fact that he had never before been convicted.

The Committee discussed Subsection 3 of SECTION 8A which provides
that the court is to make its finding prior to imposition of an extended\
sentence in writing. Mr. Webb inquired as to how the trial judge
proceeds in making the '"finding' required by Subsection 3. He wished
to know if, for instance, such a finding must be based on the taking
of additional evidence regarding the commission of previous offenses,
or regarding source of income, etc. Mr. Wolf stated he felt that those
were procedural questions which could probably be better handled by
a committee similar to the Judicial Council's Committee on Adoption
of Rules of Criminal Procedure.

The Vice Chairman called on the Committee Counsel to read SECTION
9A, as follows:

SECTION 9A.) 1If an offender is sentenced to a term of imprison-
ment for a class A, class B, or class C offense, he shall be subject

to the following mandatory parole components: -~
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l. For a sentence to a term of years in a range from fifteen
years to life imprisonment, the parole component shall be
five years.

2. For a sentence to a term of years in a range from three
years to fifteen years less one day, the parole component
shall be three‘years.

3. For a sentence to a term in a range from one year to one
day less. than three years, the parole component shall be
one year.,

The mandatory parole components set forth in this section shall not be
served unless the convicted offender shall serve the whole of the term
of imprisonment to which he was sentenced. Nothing in this section
shall prohibit the parole of the offender in accordance with other
provisions of law.

The Committee Counsel noted that SECTION 9A embodies the concept
of a mandatory parole component. When the mandatory parole component
concept was last discussed by the Committee it was unclear whether
the Committee desired that the component should only be effective if
the offender had served the total term of imprisonment to which he
was sentenced, or whether the component should come into play regard-

less of the fact that the offender did not serve his total sentence
of imprisonment.

The Committee Counsel noted that the final sentence of SECTION
9A was intended to ensure that parole board jurisdiction over persons
serving sentences of imprisonment will remain as it presently is
during that person's term of imprisonment.

Mr. Webb stated he felt that the mandatory parole component
should be based on the length of the sentence imposed and that the
statutory language should be worded similarly to the language of
Subsection 2 of Section 3201 of the proposed Federal Criminal Code.

At 4:50 p.m., the Vice Chairman declared the meeting recessed
until 9:00 a.m. on Tuesday, January 25, 1972, at which time the Com-
mittee reconvened.
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Judge Pearce stated that, after further reflection, he felt his
assignment from this Committee to revise the statutes dealing with
municipal courts was too broad an assignment to add to the Committee's
already large workload. Further, Judge Pearce felt the work that he
had in mind would probably be more appropriately considered by the
Judicial Council's Criminal Rules Committee. He suggested, however,
that the Committee continue to keep in mind the question of the
propriety of an offense classification known as ''violation''. He
said he had difficulty with the concept of such an offense classifica-
tion, because he felt it was not certain that criminal procedure should
apply to prosecution of a '"violation'.

The Vice Chairman agreed with Judge Pearce to the effect that
the task of revising the statutes dealing with municipal courts was
probably too great for this Committee, but requested that Judge Pearce
keep this topic in mind throughout the remainder of this Committee's
deliberations, in order that the Committee may become aware of relevant
points of discussion when its deliberations touch upon the interests
of municipal judges.

The Vice Chairman called on the Committee Counsel to read SECTIONS
10A and 11A, as follows:

SECTION 10A.) Where an offense is defined by a statute outside
of this title without specification of its classification pursuant to
section 6A, the offense shall be punishable as provided in the statute
defining it, or:

1., 1If the offense is declared to be a felony, without further

specification of punishment, it shall be punishable as if N
it were a class B offense.
2. 1If the offense is declared to be a misdemeanor, without
further specification of punishment, it shall be punishable
as if it were a class C offense.
The sentencing alternatives available under section 7A shall be
available to a court sentencing an offender for commission of an
offense defined by a statute outside this title. The mandatory
parole component provided by section 9A shall apply to sentences -~

imposed for offenses defined by statutes outside this title.
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SECTION 11lA.) For the purpose of making determinations, other
than sentence imposition, wherein the terms ''felony" or 'misdemeanor'
are relevant, the term '"felony'" shall be deemed to mean class A and
class B offenses; and the term "misdemeanor' shall be deemed to mean
class C and class D offenses.

The Committee Counsel noted that SECTION 10A is intended to pro-
vide a scale of punishment for those offenses which are defined out-
side of Title 12 and which are simply declared to be ''felonies' or
""misdemeanors'. SECTION 11A is to provide for the situation wherein
references are made, for purposes other than sentencing, to the terms
"felony" or ''misdemeanor'. Where determinations of that sort are
necessary, the term ''felony" is to be deemed equivalent to a Class A
or Class B offense, and the term 'misdemeanor'" is to be deemed
equivalent to a Class C or Class D offense.

The Vice Chairman called on the Committee Counsel to read SECTION
12A, as follows:

SECTION 12A.) No person shall be punishable for an omission to
perform an act if the act has been performed by another person, acting
on behalf of the first person, who is legally competent to perform it.

The Committee Counsel noted SECTION 12A is a revision of Section
12-01-08 which provides that a person shall not be criminally liable
for an omission, if the act omitted was performed by another person
who is legally competent to do so, and who was acting on behalf of
the defendant.

The Vice Chairman called on the Committee Counsel to read SECTION
13A, as follows:

SECTION 13A.) Where the sending of a letter is an element of
an offense defined in this Code, that element is deemed to be com-
pleted at the time the letter is deposited in any post office or
official postal receptacle, or is delivered to any other person with
intent that it be forwarded to the addressee. The person sending
the letter may be prosecuted in the jurisdiction in which the letter
is deposited or delivered, or in the jurisdiction where the letter

is received by the addressee, or his agent.
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The Committee Counsel noted that SECTION 13A is a revision of
Section 12-01-09 of the Century Code providing the time when the
sending of a letter is deemed completed, where the sending of a letter
is an element of the offense charged.

The Vice Chairman called on the Committee Counsel to read SECTION
14A, as follows:

SECTION 14A.) The omission to specify in this title that civil
liability may arise as the result of an act or omission made punishable
by this title does not affect any right to recover damages or have
any other civil remedy as provided by law.

The Committee Counsel noted that SECTION 1l4A was a revision of
Section 12-01-10 of the Century Code providing that civil remedies
are not affected simply because they are not specifically restated in
the criminal code. The Committee Counsel noted that he was not aware
of what effect the provision of restitution as a sentencing alternative
would have on civil liability for damages. He concluded that, without
research into the topic, any restitution paid would be offset against
a judgment for civil damages based on the same set of facts.

The Vice Chairman called on the Committee Counsel to read SECTION
15A, as follows:

SECTION 15A.) All fines imposed as punishment for an offense
defined by state law, and all costs assessed against an offender upon
conviction of an offense defined by state law, shall, when collected, -~
be paid to the treasurer of the proper county to be added to the
state school fund. All proceeds resulting from forfeiture of bail
to the state shall be paid to the treasurer of the county wherein the
prosecution was instituted to be credited to the general fund of
that county. 1If the attorney general instituted the action, the
proceeds of any bail forfeiture shall be paid over to the proper state
official and credited to the state school fund.

The Committee Counsel stated that SECTION 15A is a revision of
NDCC Section 12-01-13 with one major change. In addition to fines, -

"cost'" assessed in a criminal case will also be added to the ''state
school fund".
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It was noted that Section 154 of the Constitution presently
requires that "all fines for violation of state laws' are to be added
to the state school fund. The Committee discussed this section at
length and its consensus was that the Committee should not make
determinations regarding the deposit of moneys received as the result
of criminal prosecutions.

IT WAS MOVED BY REPRESENTATIVE HILLEBOE, SECONDED BY REPRESENTA-
TIVE STONE, AND UNANIMOUSLY CARRIED that SECTION 15A be deleted, and
that the provisions of Section 12-01-13 be covered elsewhere in the
Century Code, other than in Title 12. Further, the topic of the
handling of costs and fines assessed as the result of criminal prosecu-
tions should be recommended to the Committee on Judiciary "A" for
further study.

The Vice Chairman called on the Committee Counsel to read SECTION
16A, as follows:

SECTION 16A.) Persons under the age of seven years shall be
deemed incapable of commission of an offense defined by the Constitu-
tion or statutes of this state. The prosecution of any person as an
adult shall be barred if the offense was committed when the person
was more than seven years of age, but less than sixteen years of age.

The Committee Counsel noted that SECTION 16A is intended to
replace Subsections 1 and 2 of Section 12-02-01, which subsections
declare that children under the age of seven years are incapable of
committing a crime; and that children between the ages of seven and
14 years are likewise incapable, unless it is clearly proven that they
knew the wrongfulness of the act at the time of commission.

SECTION 16A changes the emphasis of the present Code by providing
an absolute bar against criminal prosecution of children under age
seven, but simply providing that children between ages seven and 16
would only be barred from criminal prosecution as an adult. This
change follows the concept of the Uniform Juvenile Court Act, which
also prohibits the transfer of an offense for prosecution in the
adult criminal courts if the offender was under 16 years of age when
the offense was committed.

The Committee Counsel noted that proposed SECTION 16A was drawn
essentially from Section 501 of the proposed Federal Criminal Code.
The comment to Section 501 indicates that the use of the word 'barred"
does not require the prosecution to introduce evidence regarding the
offender's age unless the offender raises the issue of his age. (See
"Final Report of the National Commission on Reform of Federal Criminal
Laws', Page 38.)
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Judge Pearce inquired as to whether the exact age ''seven'' was
not left in limbo by the draft of SECTION 1l6A. Committee consensus
was that the words "more than' in Line 5 of SECTION 16A should be
deleted in line with Judge Pearce's comments.

Representative Hilleboe suggested that the words 'six years of
age' be used in lieu of the words ''under the age of seven years' in
Line 1 of SECTION 16A, since anyone under seven is by definition
"six". The Vice Chairman directed the staff of the Legislative Council
to redraft SECTION 16A to take into account the Committee's comments.

The Vice Chairman called on the Committee Counsel to read SECTION
17A, as follows:

SECTION 17A.) 1. A person is not responsible for criminal
conduct if at the time of such conduct, as a result of mental disease
or defect, he lacks substantial capacity either to appreciate the
wrongfulness of his conduct or to conform his conduct to the require-
ments of law. ''Mental disease or defect" does not include an abnor-
mality manifested only by repeated criminal or otherwise antisocial
conduct.

The Committee Counsel stated that SECTION 17A, providing for the
"insanity" defense, was designed to replace Subsections 3 and 4 of
Section 12-02-01 and Sections 12-05-02 and 12-05-03 of the Century
Code. He noted that the language of SECTION 17A was taken from
Section 4.01 of the Model Penal Code and Section 503 of the proposed -~
Federal Criminal Code.

The Vice Chairman called on Professor Kraft to explain the
'""M'Naghten'" and "irresistible impulse'" insanity defenses. Professor
Kraft said that the M'Naghten test of insanity is that the defendant
was unable to know the nature and quality of the act which he was
doing. In other words, an inability to distinguish right from wrong,
due to mental disorder. The ''irresistible impulse' test is satisfied
by finding that the defendant, due to mental disorder, was irresistibly
driven to commit the offense charged. While the defendant who claims
an irresistible impulse insanity defense may appreciate the nature
and quality of the act which he performed, and the fact that it was
wrong, he does not possess sufficient power to prevent himself from
committing it.

The Committee Counsel noted that the tests set forth in SECTION
17A are a combination of the M'Naghten and irresistible impulse tests =
as propounded by the American Law Institute. The language contained
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in Lines 3 and 4 which reads "he lacks substantial capacity either to
appreciate the wrongfulness of his conduct" is essentially a state-
ment of the M'Naghten test; and the language in Lines 4 and 5 of
SECTION 17A which reads '"or to conform his conduct to the requirements
of law" is essentially the irresistible impulse test.

The Committee Counsel noted that the addition of the "irresistible
impulse' test in SECTION 17A was probably a reversal of Section
12-05-02 of the Century Code which provides that a '"morbid propensity"
to commit an offense is not a defense if the offender is capable of
knowing right from wrong.

Professor Kraft noted that the test propounded by SECTION 17A is
probably as good a test as can be put together in the time allotted
to the Committee. He said that the important question the Committee
would have to decide is whether there should be a defense of "insanity"
at all. The Committee Counsel noted it was Mr. Hill's position
that insanity should not be a defense to a crime, but should rather
be a factor to be considered in the imposition of sentence after
conviction.

Senator Page inquired as to the status of ''lapse of memory" as
a defense to a criminal prosecution. Professor Kraft noted that a
""lapse of memory' would probably come under the heading of ''temporary
insanity'", and that if it met the criteria established by the statu-
tory insanity test, it would be a defense to a crime.

The Vice Chairman called on the Committee Counsel to read SECTION
18A, as follows:

SECTION 18A.) 1. 1In this section:

a. "Intoxication' means a disturbance of mental or physical
capacities resulting from the introduction of alcohol,
drugs, or other substances into the body.

b. "Self-induced intoxication' means intoxication caused by a
substance which the actor knowingly introduced into his
body, the tendency of which he knows or ought té know is to
cause iﬁtoxication, unless he introduced the substance
pursuant to medical advice, or under such circumstances as
would otherwise afford a defense to a charge of crime.

c. '"Pathological intoxication' means intoxication grossly
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excessive in degree, given the amount of the intoxicant,
to which the actor does not know he is susceptible.

2. Except as provided in subsection 3, intoxication is not a
defense to a criminal charge, nor does it, in itself, constitute
mental disease within the meaning of section 17A. Evidence of
intoxication is admissible whenever it is relevant to negate or
establish an element of the offense charged.

3. Intoxication which is not self-induced or is pathological
is an affirmative defense, if by reason of such intoxication the actor,
at the time of his conduct, lacked substantial capacity either to
appreciate its criminality, or to conform his conduct to the require-
ments of law.

4. When recklessness establishes an element of the offense, the
fact that the actor, due to self-induced intoxication, is unaware of
the risk, which he would have been aware of if unintoxicated, is
immaterial.

The Committee Counsel noted that SECTION 18A provides for the
"intoxication''defense, and is designed to replace Section 12-05-01 “N
of the Century Code. The latter section provides that voluntary
intoxication is not a defense to a criminal prosecution, but that
evidence of such intoxication may be received to aid in the determina-
tion of whether the defendant had the requisite criminal intent, where
such intent is an element of the offense.

The Committee discussed the definition of '"pathological intoxica-
tion'" contained in Subdivision c¢ of Subsection 1. Judge Pearce stated
that the definition is based on medical terminology, and is used to
refer to an outburst of irrational or destructive behavior after
consumption of relatively small quantities of alcohol.

Professor Kraft stated that at this point the Committee should
consider a change in its course of procedure. The Committee should
base its revision efforts on some existing code as the starting point.
His personal choice would be the proposed Federal Criminal Code
because it is the latest of the codifications of criminal law, and “N

because it represents the combined thinking of some of the most
knowledgeable people in the field of criminal law.
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He stated he was suggesting this change because he felt that a
proposed North Dakota Criminal Code based on an existing criminal
code would be more likely to pass legislative scrutiny; and because
the Committee, if it continues with its present method of procedure
could overlook an important area and get into trouble, resulting in
legislative rejection of the entire proposed criminal code.

Judge Erickstad noted that his Committee, which is drafting Rules
of Criminal Procedure, is following this procedure, i.e., it is using
the Federal Rules of Criminal Procedure as the base for the proposed
State Rules and then making any necessary changes, additions, or
deletions. He stated that if the Committee decides to use the pro-
posed Federal Criminal Code as the basis for its work, all members
of the Committee should have copies of that proposed Code available.
The Committee Counsel noted that he intended to order copies of the
Code and accompanying working papers for Committee members.

Mr. Wolf stated there are essentially three reasons why he
agrees with Professor Kraft's position regarding the use of the
proposed Federal Criminal Code as the starting point of the Committee's
work: :

l. Gaining legislative acceptance of the final Committee
product will be easier if the Federal Code is used as a
starting point;

2. When the Federal Code is adopted, federal case law will be
available as an aid in construction of the new state law;
and

3. He believes the Committee's work will move faster if it is
based on the proposed Federal Criminal Code as a starting
point, and time is of the essence to the Committee.

The Committee Counsel noted that the use of an existing criminal
code as the basis of the Committee's deliberation was previously
considered, as it was suggested as one of a list of possible methods
of proceeding at the first meeting of the Committee.

Mr. Webb stated he favored Professor Kraft's position, and did
not think that the Committee hal wasted its time to date, as the
discussions which have occurred during the several Committee meetings
would have been necessary at any rate.

Mr. Travis stated that, should the Committee adopt an existing
code as its starting point, the Committee should be furnished with an
outline of the entire code so it could determine where any particular
provision which it is considering fits into the entire code.

The Vice Chairman declared the Committee would stand recessed for
10 minutes during which time he and the Committee Counsel would have
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a discussion with Mr. Vance Hill, who was on the floor of the Consti-
tutional Convention, and would also have a telephone conversation with
Senator Freed, who was not able to attend the meeting due to extremely
bad highway conditions between Dickinson and Bismarck.

Upon reconvening, the Vice Chairman stated he had discussed
Professor Kraft's proposal with Senator Freed and with Mr. Hill, and
noted that both of them were in agreement regarding the use of the
proposed Federal Criminal Code as the basis for further Committee
discussion. The Committee discussed Professor Kraft's proposal at
length, and arrived at a consensus that the proposed Federal Criminal
Code should be used as the basis for further Committee deliberation.
Those parts of the Federal Criminal Code which are only relevant to
the Federal Government would, of course, be disregarded by the Com-
mittee in its deliberationms.

The Vice Chairman requested that the staff of the Legislative
Council mail copies of the proposed Federal Criminal Code and the
accompanying working papers, when they become available, to all
members of the Committee. In addition, a statement of the correlation
between the Committee's work to date and the proposed Federal Criminal
Code is also to be prepared and mailed in advance of the next meeting,
if possible.

The Committee Counsel inquired as to whether the numbering system
of the proposed Federal Criminal Code should be used for the purpose
of the Committee's work. The Committee consensus was that the
federal numbering system should be used, and that the Committee should
make a determination at a later date as to whether the federal numbering
system should be reflected in the Century Code if the Committee's
product were passed by the Legislature.

The Vice Chairman called for Committee discussion regarding a
date for the next meeting of the Committee. Some Committee members N
thought the Committee should consider the possibility of meeting on
a schedule which would include Saturday as one of the meeting days.
The Committee Counsel noted that Saturday is not a standard working
day for the Legislative Council staff during the greater part of the
interim between sessions, and if the Committee should meet on Saturday,
the usual staff support services, with the exception of the Committee
Counsel himself, would not be available to Committee members. After
further discussion, it was decided to aim for February 24-25, 1972,
as a tentative date for the next meeting of the Committee.

The Committee discussed the possibility of meeting in some place
other than the State Capitol. It was noted that it might be well to
meet in Grand Forks. Such a meeting could be held at the Law School,
and law students and other interested persons could be invited to
attend during a portion of the Committee meeting. The Committee
Counsel noted that, if the subject matter to be considered by the
Committee is suitable, the Legislative Council Chairman is not opposed"\
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to the holding of Committee meetings at locations throughout the
State.

The Vice Chairman thanked the members for their attendance and,
without objection, declared that the meeting was adjourned, subject

to the call of the Chair.

John A. Graham
Assistant Director
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APPENDIX 'A"

SECTION 1A.) 1. This title, except as provided in subsection 2
of this section, shall not apply to offenses committed prior to its
effective date. Prosecutions for such offenses shall be governed by
prior law, which is continued in effect for that purpose. For the
purposes of this section, an offense was committed prior to the
effective date of this title if any of the elements of the offense
occurred prior thereto.

2. 1In cases pending on or after the effective date of this
title, and involving offenses committed prior thereto:

a. The provisions of this title according a defense or
mitigation shall apply, with the consent of the defendant;
and

b. The court, with the consent of the defendant, may impose
sentence under the provisions of this title which are
applicable to the offense and the offender.

SECTION 2A.) 1. No conduct or omission to act constitutes an
offense unless it is declared to be an offense under this title, the N
Constitution of this state, or another statute of this state.

2. The provisions of this chapter are applicable to offenses
defined by other statutes, unless otherwise provided in this title.

3. This section does not affect the power of a court or legis-
lature to punish for contempt, or to employ any enforcement sanction
authorized by law, nor does this section affect any power conferred
by law upon military authority to impose punishment upon offenders.

SECTION 3A.) 1In this title, unless the context requires a -

different meaning:
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"Act" or '"action'' means a bodily movement, whether voluntary
or involuntary.

"Omission'" means a failure to act.

"Actor' includes, where relevant, a person guilty of an
omission.

"Acted'" includes, where relevant, "omitted to act'".

"Public servant' means any officer or employee of government,
whether elected or appointed, and any person participating in
the performance of a governmental function, but the term does
not include witnesses.

"Governmental function" includes any activity which a public
servant is legally authorized to undertake on behalf of
government,

"Government' means (a) the government of the United States,
any state, or any political unit within a state; (b) any
agency, subdivision, or department of the foregoing, in-
cluding the executive, legislative, and judicial branches;
(c) any corporation or other entity established by law to
carry on any governmental function; and (d) any commission,
corporation, or agency established by statute, compact, or
contract between or among governments for the execution of
intergovernmental programs.

"Person'' includes, where relevant, a corporation, partnership,
unincorporated association, or other legal entity. When used
to designate a party whose property may be the subject of an
offense, the word ''person' includes a government which may

lawfully own property in this state.
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1 9. "Property" includes both real and personal property.

2 10. ''Peace officer'" (to be redrafted)

3 11. '"Writing" includes printing, typewriting, and copying.

4 12. '"Signature' includes any name, mark, or sign written or

5 affixed with intent to authenticate any instrument or writing.
6 13. Words used in the singular include the plural, and the plural
7 the singular. Words in the masculine gender include the

8 feminine and neuter genders. Words used in the present

9 tense include the future tense, but exclude the past tense.
10 14. 'Motor vehicle" includes any self-propelled device, not

11 running on tracks or cables, by which persons or property may
12 be transported on land, water, or in the air.
13 SECTION 4A.) As used in this Code, an offense is an act

14 committed or omitted in violation of a statute forbidding or commanding
15 it, and to which is annexed, upon conviction, one or a combination

16 of the following punishments:

17 1. Imprisonment;

18 2. Fine;

19 3. Restitution;

20 4. Removal from office;

21 5. Disqualification to vote or hold office; or
22 6. Other penal discipline.

23 The word "offense' is synonymous with the words ''crime', '"crimes'", or
24 "public offense'.
25 SECTION 5A.) An offense defined in this title, or other statute

26 of this state, constitutes a violation if it is so designated in this
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title, or in any other statute defining the offense, or if no sentence
other than a fine, restitution, forfeiture, or a combination of these
is authorized upon conviction. Conviction of a violation shall not
give rise to any disability or legal disadvantage based on conviction
of a criminal offense.

SECTION 6A.) Offenses are divided into five classes, which are
to be distinguished from one another by the following maximum penalties
which are authorized upon conviction:

1. Class A offenses, for which a maximum penalty of twenty-five
years' imprisonment, a fine of five thousand dollars, or
both, may be imposed.

2. Class B offenses, for which a maximum penalty of five years'
imprisonment, a fine of five thousand dollars, or both, may
be imposed.

3. Class C offenses, for which a maximum penalty of one year's
imprisonment, a fine of two thousand five hundred dollars,
or both, may be imposed.

4, Class D offenses, for which a maximum of thirty days' im-
prisonment, a fine of five hundred dollars, or both, may be
imposed.

5. Violations, for which only a penalty consisting of a fine,
restitution, forfeiture, or a combination of the foregoing
may be imposed. A fine imposed upon conviction of a violation
shall not exceed one hundred dollars, except as otherwise
provided by law.

This section shall not be construed to forbid sentencing under section

8A relating to extended sentences.
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SECTION 7A.) 1. Every person convicted of an offense, other

than a violation, shall be sentenced to one or a combination of the

following alternatives:

a.

i.

Unconditional discharge, except as the penalty following
conviction of a class A offense.

Deferred imposition of sentence.

Probation.

A term of imprisonment, including intermittent imprisonment.
A fine.

Restitution for damages resulting from the commission of
the offense.

Restoration of damaged property, or other appropriate work
detail.

Commitment to an appropriate licensed public or private
institution for treatment of alcoholism, drug addiction, or
mental disease or defect.

Disqualification, pursuant to section

Sentences imposed under this subsection shall not exceed in duration

the maximum sentences provided by section 6A, section 8A, or as pro-

vided specifically in a statute defining an offense.

2.

Every person convicted of a violation may be sentenced to

one or a combination of the following alternatives:

a.

b.

Unconditional discharge.
Probation.
Deferred imposition of sentence.

A fine.
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e. Restitution for damages resulting from commission of the

offense.

3. A court may, at any time prior to the time custody of a
convicted offender is transferred to a penal institution or institu-
tion for treatment, suspend all or a portion of any sentence imposed
pursuant to this section.

4. A court may, prior to imposition of sentence, order the
convicted offender committed to an appropriate licensed public or
private institution for diagnostic testing for such period of time
as may be necessary, but not to exceed thirty days. The court may
also order such diagnostic testing without ordering commitment to an
institution. Validity of a sentence shall not be challenged on the
ground that diagnostic testing was not performed pursuant to this
subsection. If an offender is sentenced to imprisonment following a
commitment for diagnostic testing, the number of days he was confined
to an institution shall be credited against his term of imprisonment.

5. All sentences imposed shall be accompanied by a written
statement by the court setting forth the reasons for imposing the
particular sentence. The statement shall become part of the record
of the case.

SECTION 8A.) 1. A court may sentence a convicted offender to
an extended sentence in accordance with the provisions of this
section upon a finding that:

a. The convicted offender is a dangerous, mentally abnormal

person. The court shall not make such a finding unless the

presentence report, including a psychiatric examination,
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concludes that the offender's conduct has been characterized
by persistent aggressive behavior, and that such behavior
makes him a serious danger to other persons.

The convicted offender is a professional criminal. The

court shall not make such a finding unless the offender is
an adult and the presentence report shows that the offender
has substantial income or resources derived from criminal
activity.

The convicted offender is a persistent offender. The court
shall not make such a finding unless the offender is an adult
and has previously been convicted of two offenses classified
as class B or above, or of one offense classified as class

B or above plus two offenses classified as class C or below,
committed at different times when the offender was an adult.
The offender was convicted of an offense which seriously
endangered the life of another person, and the offender had
previously been convicted of a similar offense.

The offender is especially dangerous because he used a
destructive device in the commission of the offense or during
the flight therefrom.

The extended sentence may be imposed in the following manner:
If the offense for which the offender is convicted is a

class A offense, the court may impose a sentence up to

a maximum of life imprisonment.

If the offense for which the offender is convicted is a

class B offense, the court may impose a sentence up to a

maximum of imprisonment for ten years.

ﬂ
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c. If the offense for which the offender is convicted is a
class C offense, the court may impose a sentence up to a
maximum of imprisonment for two years.

3. The court shall make the finding required by subsection 1 in
writing, and the finding of the court shall be incorporated in the
record of the case.

SECTION 9A.) 1If an offender is sentenced to a term of imprison-
ment for a class A,class B, or class C offense, he shall be subject
to the following mandatory parole components:

l. For a sentence to a term of years in a range from fifteen
years to life imprisonment, the parole component shall be
five years.

2. For a sentence to a term of years in a range from three
years to fifteen years less one day, the parole component
shall be three years.

3. For a sentence to a term in a range from one year to one
day less than three years, the parole component shall be
one year.

The mandatory parole components set forth in this section shall not be
served unless the convicted offender shall serve the whole of the term
of imprisonment to which he was sentenced. Nothing in this section
shall prohibit the parole of the offender in accordance with other
provisions of law.

SECTION 10A.) Where an offense is defined by a statute outside
of this title without specification of its classification pursuant to
section 6A, the offense shall be punishable as provided in the statute

defining it, or:
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1. If the offense is declared to be a felony, without further
specification of punishment, it shall be punishable as if
it were a class B offense.

2. 1If the offense is declared to be a misdemeanor, without
further specification of punishment, it shall be punishable
as if it were a class C offense.

The sentencing alternatives available under section 7A shall be

available to a court sentencing an offender for commission of an
offense defined by a statute outside this title. The mandatory

parole component provided by section 9A shall apply to sentences
imposed for offenses defined by statutes outside this title.

SECTION 11A.) For the purpose of making determinations, other
than sentence imposition, wherein the terms ''felony' or '"misdemeanor"
are relevant,the term ''felony' shall be deemed to mean class A and
class B offenses; and the term "misdemeanor'' shall be deemed to mean
class C and class D offenses.

SECTION 12A.) No person shall be punishable for an omission to -
perform an act if the act has been performed by another person, acting
on behalf of the first person, who is legally competent to perform it.

SECTION 13A.) Where the sending of a letter is an element of
an offense defined in this Code, that element is deemed to be com-
pleted at the time the letter is deposited in any post office or
official postal receptacle, or is delivered to any other person with
intent that it be forwarded to the addressee. The person sending
the letter may be prosecuted in the jurisdiction in which the letter
is deposited or delivered, or in the jurisdiction where the letter N

is received by the addressee, or his agent.
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SECTION 14A.) The omission to specify in this title that civil

liability may arise as the result of an act or omission made punishable

by this title does not affect any right to recover damages or have
any other civil remedy as provided by law.

SECTION 15A.) (Deleted by Committee)

SECTION 16A.) (To be Redrafted)

SECTION 17A.) 1. A person is not responsible for criminal
conduct if at the time of such conduct, as a result of mental disease
or defect, he lacks substantial capacity either to appreciate the
wrongfulness of his conduct or to conform his conduct to the require-
ments of law. ''Mental disease or defect' does not include an abnor-
mality manifested only by repeated criminal or otherwise antisocial
conduct.

2. When a defendant is acquitted on the ground of mental disease
or defect, excluding responsibility, the court may, if it deems the
defendant dangerous to the public safety, order him committed to the
state hospital, or to such other place as may be appropriate for
custody, care, and treatment.

SECTION 18A.) 1. 1In this section:

a. '"Intoxication'" means a disturbance of mental or physical
capacities resulting from the introduction of alcohol,
drugs, or other substances into the body.

b. '"Self-induced intoxication' means intoxication caused by a
substance which the actor knowingly introduced into his
body, the tendency of which he knows or ought to know is to
cause intoxication, unless he introduced the substance
pursuant to medical advice, or under such circumstances as

would otherwise afford a defense to a charge of crime.
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c. '"Pathological intoxication'" means intoxication grossly
excessive in degree, given the amount of the intoxicant,
to which the actor does not know he is susceptible.

2. Except as provided in subsection 3, intoxication is not a
defense to a criminal charge, nor does it, in itself, constitute
mental disease within the meaning of section 17A. Evidence of
intoxication is admissible whenever it is relevant to negate,éi
establish an element of the offense charged.

3. Intoxication which is not self-induced or is pathological
is an affirmative defense, if by reason of such intoxication the actor,
at the time of his conduct, lacked substantial capacity either to
appreciate its criminality, or to conform his conduct to the require-
ments of law.

4. When recklessness establishes an element of the offense, the
fact that the actor, due to self-induced intoxication, is unaware of
the risk, which he would have been aware of if unintoxicated, is

immaterial.



NORTH DAKOTA LEGISLATIVE COUNCIL
Minutes
of the
COMMITTEE ON JUDICIARY '"B"

Meeting of Thursday and Friday, March 2-3, 1972
Room G-2, State Capitol
Bismarck, North Dakota

The Chairman, Senator Howard Freed, called the meeting of the
Committee on Judiciary '"B'" to order at 9:50 a.m. on Thursday, March
2, 1972, in Committee Room G-2 of the State Capitol in Bismarck,
North Dakota.

Members present: Senators Freed, Page
Representatives Hilleboe, Kieffer, Murphy

Advisory members
present: Judges Erickstad, Pearce, Smith
Messrs. Lockney, Webb, Wolf

Members absent: Representatives Atkinson, Stone
Advisory member

absent: Judge W. C. Lynch
Also present: Mr. Vance Hill, Mr. Charles Travis

IT WAS MOVED BY JUDGE SMITH, SECONDED BY SENATOR PAGE, AND
UNANIMOUSLY CARRIED that consideration of the minutes of the meeting
of January 24-25, 1972, be delayed until Friday, March 3, 1972.

The Chairman called on the Committee Counsel for comments
regarding scheduling of meetings of the Committee in order that it
might complete a first draft of a proposed criminal code by June 1972,
The Committee Counsel noted that the FCC contained 287 sections’ of
which he had determined that 189 were relevant to the Committee's
project. He stated that if any Committee member disagreed with his
choice of relevant sections, the member's ideas should be made known,
and that section or sections could be included for comnsideration in
the future,

Judge Smith stated he had his doubts as to whether the Committee
could finish its product in two years without sacrificing adequate
consideration of all facets of the problems raised.

Mr. Hill replied that Judge Smith's doubts were the reason why
the Committee decided to use the proposed Federal Criminal Code
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(hereinafter FCC) as its base document. Mr. Hill stated that if “‘
the Committee essentially adheres to the language of the FCC and, in
addition, advances the effective date of any proposed bill to either
July 1, 1974, or July 1, 1975, then the Committee ought to at least
finish its task of revising Title 12. Judge Smith agreed with Mr.

Hill's suggestion for an advanced effective date for any bill pro-

posed by the Committee.

The Committee continued to discuss scheduling, and it was noted
that the State Bar Convention would be held during the week of June
19, 1972. The Committee consensus seemed to be that it would be
desirable to have a first draft prepared for presentation to the
State Bar Convention. Mr. Webb noted that the State's Attorneys
Association was also meeting during that week.

IT WAS MOVED BY SENATOR PAGE, SECONDED BY JUDGE ERICKSTAD, AND
CARRIED that the Committee accept the following tentative schedule
of meetings through June 1972:

1. An April 6-7, 1972, meeting;

2. An April 27-28, 1972, meeting;

3. A May 25-26, 1972, meeting;

4. A June 15-16, 1972, meeting.

The Chairman noted that the Committee members should be alerted
to the fact that perhaps one or more of these meetings might have to
continue on through Saturday morning in order that the Committee
finish the material presented at a given meeting. The Chairman noted
further that Committee members were going to have to read the material

furnished them in advance of the meeting, in order that consideration
of the sections presented at a meeting could be expedited. “~

The Chairman then called on the Committee Counsel to present the
draft of Sections 101 through 1309 prepared for this meeting. (Note:
The text of the sections considered by the Committee, as revised by
the Committee, are attached hereto as Appendix "A".)

The Committee Counsel read Section 101, as follows:

SECTION 101. TITLE; RETROACTIVITY; APPLICATION; CONTEMPT POWER.)

1. Title 12 of the Century Code may be cited as the North Dakota
Criminal Code.

((((2) Effective Date and Application. This Code shall become

effective one year after the date of enactment. Unless otherwise -~
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provided this Code shall apply to prosecutions under any Act of
Congress except the Uniform Code of Military Justice, District of
Columbia Code and Canal Zone Code.)))

2. This title, except as provided in subsection 3 of this
section, shall not apply to offenses committed prior to its effective

date. Prosecutions for such offenses shall be governed by prior law,

W

which is continued in effect for that purpose. For the purposes of
this section, an offense was committed prior to the effective date
of this title if any of the elements of the offense occurred prior
thereto.

3. 1In cases pending on or after the effective date of this title,
and involving offenses committed prior thereto:

a. The provisions df this title according a defense or
mitigation shall apply, with the consent of the defendant;
and,

b. The coﬁgﬁj‘with the consent of the defendant, may impose
séntence under the provisions of this title which are
applicable to the offense and the offender.

4. No conduct or omission to act constitutes an offense unless
it is declared to be an offense under this title, the Constitution of
this state, or another statute of this state.

5. The provisions of this chapter are applicable to offenses
defiﬁed by other statutes, unless otherwise provided in this title.

6. This section does not affect the power of a court or legis-
lature to punish for contempt, or to employ any enforcement sanction
authorized by law, nor does this section affect any power conferred by

law upon military authority to impose punishment upon offenders.
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It was noted that Section 101 would replace Sections 12-01-01,
12-01-02, and 12-01-12 of the Century Code. It was further noted
that Subsections 2 through 6 of Section 101 had previously been
considered by the Committee as Sections 1A and 2A of the January 1972
draft. See minutes of the meeting of January 24-25, 1972.

Judge Erickstad inquired about the use of the word ''section'" in
Subsection 6 (Line 29). He wondered whether the word should not be
chapter or title. 1In addition, he inquired regarding the use of the
word ''chapter'" in Subsection 5 (Line 27). The Committee Counsel noted
that the use of the word ''section' in Subsection 6 was to assure that
Subsection 4 was not construed to include the contempt power, nor
situations in which military justice was applicable. 1In addition, the 1
use of the word ''chapter'" in Subsection 5 was designed to relate to
the FCC numbering, which was broken down according to chapter. For
instance, Sections 101 through 109 constitute Chapter 100; Sections
301 through 305 constitute Chapter 300, and so on.

Mr. Hill questioned the need for Subsections 4, 5, and 6 of
Section 101. He indicated he thought those subsections stated legal
truisms. Mr. Webb stated he would like to see Section 101 contain a
postponed effective date. IT WAS MOVED BY JUDGE ERICKSTAD, SECONDED
BY JUDGE PEARCE, AND CARRIED that the Committee recommend to the
Legislative Council that any draft presented by the Committee have an
effective date of July 1, 1975.

The Chairman noted that the result of this motion would be to
allow another Legislature to consider the criminal code before it
went into effect, thus, hopefully, allowing the second Legislature to
correct any errors which may have been noted during the interim
between passage of the bill and July 1, 1975.

Mr. Hill requested that the Committee not move to accept Section
101 until he was able to do further research on the need for Sub- -
sections 4, 5, and 6. The Chairman requested the Committee Counsel
to read Section 102, as follows:

SECTION 102. GENERAL PURPOSES.) The general purposes of this
(((Code))) title are to establish a system of prohibitions, penalties,
and correctional measures to deal with conduct that unjustifiably
and inexcusably causes or threatens harm to those individual or public
interests for which (((federal))) governmental protection is appro-
priate. To this end, the provisions of this (((Code))) title are

intended, and shall be construed, to achieve the following objectives:
~
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1. To ensure the public safety through: a. vindication of
public norms by the imposition of merited punishment; b. the
deterrent influence of the penalties hereinafter provided;
c. the rehabilitation of those convicted of violations of
this (((Code))) title; and d. such confinement as may be
necessary to prevent likely recurrence of serious criminal
behavior;

2. By definition and grading of offenses, to define the limits
and systematize the exercise of discretion in punishment and
to give fair warning of what is prohibited and of the
consequences of violation;

3. To prescribe penalties which are proportionate to the
seriousness of offenses and which permit recognition of
differences in rehabilitation possibilities among individual
offenders;

4. To safeguard conduct that is without guilt from condemnation
as criminal and to condemn conduct that is with guilt as
criminal;

5. To present arbitrary or oppressive treatment of persons
accused or convicted of offenses;

6. To define the scope of (((federal))) state interest in law
enforcement against specific offenses and to systematize the
exercise of (((federal))) state criminal jurisdictionm.

Following the reading of Section 102, the Committee again gave

consideration to Section 101. 1IT WAS MOVED BY REPRESENTATIVE MURPHY
AND SECONDED BY JUDGE PEARCE that Subsection 4 of Section 101 be

deleted. Judge Erickstad noted that part of the problem with the
definition of "offense' arises in a situation as typified by the
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Odegaard case, wherein the penalty section was separate and apart
from the section defining the "offense'.

Mr. Webb stated it was his feeling that Subsection 4 of Section
101 simply was a provision to ensure that there would be no ''common
law crimes'" in North Dakota. In other words, no conduct could be
declared criminal except by the Constitution or by a duly enacted
statute. Following this discussion, REPRESENTATIVE MURPHY, WITH THE
CONSENT OF HIS SECOND, WITHDREW HIS MOTION to delete Subsection 4.

The Committee then again considered Section 102. Judge Smith
noted that, although the draft of Section 102 did state some principles
of construction, it did not have any specific language saying that
the criminal code should be '"liberally' construed.

IT WAS MOVED BY JUDGE PEARCE AND SECONDED BY JUDGE SMITH that
the Committee adopt the text of Section 102 as presented. Professor
Lockney stated that he liked the idea of a statement of purposes such
as is presented by Section 102. He thought the language of Sub-
division a of Subsection 1 dealing with the ''vindication of public
norms' would be valuable to judges in making their sentencing decisions.

Judge Smith questioned the use of the word '"guilt'" in Subsection
4; however, he felt that as the general statement it was probably
acceptable. THE MOTION OF JUDGE PEARCE TO ADOPT SECTION 102 THEN
CARRIED.

The Chairman then called on the Committee Counsel to read Section
103, as follows:

SECTION 103. PROOF AND PRESUMPTIONS.) 1. No person may be
convicted of an offense unless each element of the offense is proved
beyond a reasonable doubt. An accused is (((assumed to be))) presumed

innocent until (((convicted))) proven guilty. The fact that he has

been arrested, confined (((or indicted for))), or (((otherwise)))
charged with (((,))) the offense gives rise to no inference of guilt
at his trial. "Element of an offense' means: a. the forbidden
conduct; b. the attendant circumstances specified in the definition
and grading of the offense; c. the required culpability; d. any
required result; and e. the nonexistence of a defense as to which

there is evidence in the case sufficient to give rise to a reasonable ™™
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doubt on the issue. (((The existence of federal jurisdiction is not
an element of the offense; but it shall be proved by the prosecution
beyond a reasonable doubt.)))

2. Subsection 1 does not require negating a defense: a. by
allegation in the (((indictment, information, or other charge)))

charging document; or b. by proof, unless the issue is in the case

as a result of evidence sufficient to raise a reasonable doubt on
the issue. Unless it is otherwise provided or the context plainly

requires otherwise, (((when))) if a statute outside this (((Code)))

title defining an offense, or a related statute, or a rule or regulation

thereunder, contains a provision constituting an exception from
criminal liability for conduct which would otherwise be included
within the prohibition of the offense, that the defendant came within
such exception is a defense.

3. Subsection 1 does not apply to any defense which (((a

statute))) is explicitly (((designates as))) designated an "affirmative

defense'. (((Defenses so designated))) An affirmative defense must

be proved by the defendant by a preponderance of evidence.

4, When a statute establishes a presumption, it has the fol-

lowing consequences:

a. (((when))) If there is sufficient evidence of the facts which
gave rise to the presumption, the presumed fact is deemed
sufficiently proved to warrant submission of the issue to a
jury unless the court is satisfied that the evidence as a
whole clearly negates the presumed fact;

b. In submitting the issue of the existence of the presumed fact
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to a jury, the court shall charge that, although the evidence
as a whole must establish the presumed fact beyond a reasonable
doubt, the jury may arrive at that judgment on the basis of

the presumption alone, since the law regards the facts giving
rise to the presumption as strong evidence of the fact presumed.

5. When a statute declares that given facts constitute a prima
facie case,proof of such facts warrants submission of a case to the
jury with the usual instructions on burden of proof and without addi-
tional instructions attributing any special probative force to the
facts proved.

The Committee discussed the relationship between ''defenses' and
"affirmative defenses'. It was noted that an affirmative defense had
to be proved by the defendant by a ''preponderance of evidence'. Some
members of the Committee questioned the desirability of using a
standard of burden of proof drawn from the civil law. Mr. Wolf stated
that it was probably better to use the standard known as ''preponderance
of the evidence', rather than to attempt to define a new standard.
Although the ''preponderance of evidence' standard is from the civil

law, at least it is relatively well understood by the Bar and judiciary.

IT WAS MOVED BY MR. WEBB, SECONDED BY MR. WOLF, AND CARRIED that
the Committee accept the text of Section 103 as presented.

The Chairman called on the Committee Counsel to read Section 109,“%
as follows:

SECTION 109. GENERAL DEFINITIONS.) (((Unless it is otherwise

provided or))) As used in this title, unless a different meaning

plainly is required:
((((a) Maircraft" includes spacecraft;)))
1. "Bodily injury' means any impairment of physical condition,
including physical pain;
((((c) '"this Code'" means the Federal Criminal Code;)))

2. "Court" means any of the following courts: the supreme cour”™N
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a district court, a county court with increased jurisdiction,
a county justice, and a county court;

"crime' means a misdemeanor or a felony and does not include
an infraction; but "criminal' and ''criminally'", when used as
an adjective or adverb, refer to any offense;)))

'"Dangerous weapon'' means any switch blade or gravity knife,
machete, scimitar, stiletto, sword, or dagger; any billy,
blackjack, sap, bludgeon, cudgel, metal knuckles or sand
club; any slungshot; and any projector of (((or))) & bomb or
any object containing or capable of producing and emitting
any noxious liquid, gas or substance;

'"Destructive device' means any explosive, incendiary or poison
gas bomb, grenade, mine, rocket, missile, or similar device;
"element of an offense' has the meaning prescribed in

section 103(1);)))

"Explosive' means gunpowders, powders used for blasting, all
forms of high explosives, blasting materials, fuses (other
than electric circuit breakers), detonators, and other
detonating agents, smokeless powders, and any chemical com-
pounds, mechanical mixture, or other ingredients in such
proportions, quantities or packing that ignition by fire, by
friction, by concussion, by percussion, or by detonation of
the compound, or material or any part thereof may cause an
explosion;

"felony' means an offense for which a term of imprisonment of
more than one year is authorized by a federal statute, or

would be if federal jurisdiction existed;)))
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"Firearm' means any weapon which will expel, or is readily
capable of expelling, a projectile by the action of an
explosive and includes any such weapon, loaded or unloaded,
commonly referred to as a pistol, revolver, rifle, gun,
machine gun, shotgun, bazooka, or cannon;

"Force'" means physical action;

"Government'' means (a) the government of the United States,
of this state or any political subdivision of this state;
(b) any agency, subdivision, or department of the foregoing,
including the executive, legislative, and judicial branches;
(c) any corporation or other entity established by law to
carry on any governmental function; and (d) any commission,
corporation, or agency established by statute, compact, or
contract between or among governments for the execution of
intergovernmental programs;

""Governmental function' includes any activity which a public
servant is legally authorized to undertake on behalf of
government;

""Person'' includes, where relevant, a corporation, partnership
unincorporated association, or other legal entity. When used
to designate a party whose property may be the subject of
action constituting an offense, the word '"person' includes a
government which may lawfully own property in this state;
""government agency' includes any department, independent
establishment, commission, administration, authority, board

or bureau of government or any corporation in which a

ﬂ

b
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government has a proprietary interest, unless the context
shows that such term was intended to be used in a more
limited sense;)))

"Harm'' means loss, disadvantage, or injury (((, or anything
so regarded by))) to the person affected, (((including)))

and includes loss, disadvantage or injury to any other person

in whose welfare he is interested;

'""Human being'' means a person who has been born and is alive;
"Tncluded offense' means an offense: a. which is established
by proof of the same or less than all the facts required to
establish commission of the offense charged; b. which
consists of criminal facilitation of or an attempt or
solicitation to commit the offense charged; or c¢. which
differs from the offense charged only in (((the respect)))

that it constitutes a less serious harm or risk of harm to

the same person, property, or public interest, or because a
lesser (((kind))) degree of culpability suffices to establish
its commission;

"Includes'" should be read as if the phrase '"but is not limited
to" were also set forth;

"infraction' means an offense for which a sentence of im=-
prisonment is not authorized;

"intentionally" and variants thereof designate the standard
prescribed in section 302(1);)))

"Judge" (((includes justice of the Supreme Court))) means

the presiding officer of a court, and the judges of the

supreme court;
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"knowingly'" and variants thereof designate the standard
prescribed in section 302 (1)3)))

""Law enforcement officer" or ''peace officer' means a public

servant authorized by law or by a government agency or branch

to enforce the law and to conduct or engage in investigations

or prosecutions for violations of law;
"Local' means of or pertaining to any political (((unit within

any))) subdivision of the state;

"magistrate' includes commissioner;

"misdemeanor'' means an offense for which a term of imprison-
ment of one year or less is authorized by a federal statute,
or would be if federal jurisdiction existed;

"megligently'" and variants thereof designate the standard
prescribed in section 302(1);

"offense'' means conduct for which a term of imprisonment or

a fine is authorized by a federal statute, or would be if
federal jurisdiction existed;))) -~
"Official action' means a decision, opinion, recommendation,
vote, or other exercise of discretion;

"Official proceeding' means a proceeding heard or which may
be heard before any government agency or branch or public
servant authorized to take evidence under oath, including

any referee, hearing examiner, commissioner, notary, or other
person taking testimony or a deposition in connection with

any such proceeding;

'""Person' means a human being and a corporation or organizatiof‘\




n
116
117
118
119
120
121
122
123
124
125
126
127
128
129
130
131
32
133
134
135
136
137
138
139

/~40
141

20.

21.

((((ah)

(ai)

22.

((((ak)

-13-

as defined in section 409;

"Public servant" (((means an officer or employee of a govern-
ment or a person authorized to act for or on behalf of a
government or serving a government as an adviser or consultant.
The term includes Members of Congress, members of the state
legislatures, Resident Commissioners, judges and jurors)))

means any officer or employee of government, including law

enforcement officers, whether elected or appointed, and any

person participating in the performance of a governmental

function, but the term does not include witnesses;

'""Reasonably believes'" designates a belief which is not
recklessly held by the actor;

"recklessly'" and variants thereof designate the standard
prescfibed in section 302(1l);

"'section'" means a section of this Code; ''subsection" or
"paragraph' refers to a subsection or paragraph of the section
or subsection, as the case may be, in which the term is
used;)))

""Serious bodily injury" means bodily injury which creates

a substantial risk of death or which causes serious permanent
disfigurement, unconsciousness, extreme pain, or permanent

or protracted loss or impairment of the function of any

bodily member or organ;

"state'" includes Puerto Rico, the Canal Zone, the District of
Columbia, American Samoa, Guam, the Virgin Islands, Johnston
Island, Midway Island, Wake Island, and Kingman's Reef and any

other territory or possession of the United States;)))



142
143
144
145
146
147
148
149
150
151
152
153
154
155
156
157
158
159
160
161
162
163
164
165
166
167

23.

((((am)

(an)

24,

-14-

"Thing of value' means a gain or advantage, or anything
regarded, or which might reasonably be regarded, by the
beneficiary as a gain or advantage, including a gain or ad-
vantage to any other person. ''Thing of pecuniary value"
means a thing of value in the form of money, tangible or
intangible property, commercial interests or anything else
the primary significance of which is economic gain;

"United States', in a territorial sense, includes all states
and all places and waters, continental or insular, subject

to the jurisdiction of the United States, except the Canal

. Zone;

"United States', when not used in a territorial sense, means
government, as defined in paragraph (m), of the United
States.)))

"Act' or "action'' means a bodily movement, whether voluntary

25.

or involuntary:

"Omission' means a failure to act;

26.

"Actor' includes, where relevant, a person guilty of an

27.

omission;

"Acted', "acts', and 'actions' include, where relevant,

28.

"omitted to act' and "omissions to act';

"Property' includes both real and personal property;

29.

"Writing'' includes printing, typewriting, and copying;

30.

"Signature' includes any name, mark, or sign written or

31.

1

affixed with intent to authenticate any instrument or writing;

"Motor vehicle'" includes any self-propelled device, not

~
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running on tracks or cables, by which persons or property may

be transported on land, water, or in the air.

Words used in the singular include the plural, and the plural the

singular. Words in the masculine gender include the feminine and

neuter genders. Words used in the present tense include the future

tense, but exclude the past tense.

Following the reading of Section 109, the Committee Counsel noted
that he had made changes in Subsection 3 defining a ''dangerous weapon'',
because he was unsure of the meaning of the subsection as printed in
the proposed FCC. (See FCC, Section 109, Subsection f.)

Mr. Hill questioned the coverage of the phrase '"political sub-
divisions' in Subsection 16 of Section 109. He noted that at least
one Attorney General's opinion had held that a '"city'" was not included
within the definition of "political subdivision'. The Committee
Counsel noted that he intended the phrase to include ''cities'.

At this point, the Committee recessed for lunch until 1:15 p.m.,
then reconvened and continued consideration of Section 109.

A S A R R R S B S S S S

Representative Murphy inquired as to whether the definition of
"human being'' contained in Subsection 11 of Section 109 included a
fetus. Judge Smith noted that this definition of '"human being'' would
not apply to abortion offenses. He stated that the definition was
worded that way in the Federal Criminal Code because Federal Criminal
Law does not cover offenses related to illegal abortions. He noted,
however, the fact that this definition of "human being' would not
apply to abortion offenses should be indicated in a comment to Section
109.

The Chairman noted that for the purpose of offenses relating to
illegal abortion, a definition of ''quick child" could probably be
formulated and inserted in the chapter dealing with illegal abortion
offenses.

Judge Pearce inquired as to whether an assault upon a pregnant
woman, resulting in the death of her fetus, would constitute murder
under the FCC. The Committee Counsel noted that under the FCC
definition of both '"human being" and'lurder' (see Section 1601), the
death of a fetus under the circumstances outlined by Judge Pearce
would not be murder.

IT WAS MOVED BY JUDGE SMITH, SECONDED BY MR. WEBB, AND UNANIMOUSLY
CARRIED that Subsection 11 of Section 109, relating to the definition
of a "human being', be deleted. :
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The Committee discussed Subsection 12 defining an '"included
offense'’, and it was noted that this was probably a broader definition
of less "included offense" than could be gleaned from present North
Dakota case law on included offenses.

The Committee discussed Subsection 14 defining a "judge'. It was
noted that the federal definition of '"judge' was probably designed
solely to ensure inclusion of justices of the United States Supreme
Court. If the proposed new Constitution were adopted, then North
Dakota Supreme Court '"judges' would be referred to as "justices'.

IT WAS MOVED BY MR. WEBB, SECONDED BY JUDGE ERICKSTAD, AND
UNANIMOUSLY CARRIED that the language '"means the presiding officer
of a court, and the judge of the supreme court' be deleted from Sub-
section 14, and that Subsection 14 read as it does in the proposed FCC.
In addition, a caveat is to be contained in the comments to Section
109 indicating that this subsection would only be relevant if the
proposed new Constitution were adopted on April 28, 1972.

The Committee discussed Subsection 15 of Section 109 defining a
"law enforcement officer or peace officer'". The Committee Counsel
noted that the Committee had previously considered a definition of
""peace officer'", and had decided to adopt essentially the federal
definition of "law enforcement officer'" but to indicate in the defini-
tion that "law enforcement officer' was synonymous with ''peace officer'.
In addition, the federal definition had been extended to ensure that
the responsibility of a "law enforcement officer" to enforce the law
was recognized.

The Committee discussed the definition of "motor vehicle" con-
tained in Subsection 31 of Section 109. Representative Hilleboe
inquired as to whether the words ''running on tracks' would exclude a
caterpillar from the definition of motor vehicle. Several members
of the Committee questioned the need for a definition of "motor vehicle'™SN
in a general definition section.

IT WAS MOVED BY MR. WEBB, SECONDED BY JUDGE PEARCE, AND UNANI-
MOUSLY CARRIED that Subsection 31 of Section 109 defining a '"motor
vehicle'" be deleted.

It was the consensus of the Committee that further consideration
of individual definitions contained in Section 109 be deferred until
the Committee has had an opportunity to consider sections which used
the words defined in context.

The Chairman called on the Committee Counsel to read Section 301,
as follows:

SECTION 301. BASIS OF LIABILITY FOR OFFENSES.) 1. A person

commits an offense only if he engages in conduct, including an act, “N
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an omission, or possession, in violation of a statute which provides
that the conduct is an offense.
2. A person who omits to perform an act does not commit an

offense unless he has a legal duty to perform the act, nor shall such

an omission be an offense if the act is performed on his behalf by

a person legally authorized to perform it.

(((3. Publication Required. A person does not commit an offense
if he engages in conduct in violation only of a statute or regulation
thereunder that has not been published.)))

Judge Erickstad noted that Subsection 1 of Section 301 was
essentially the same as Subsection 4 of Section 101, previously con-
sidered. He suggested that Mr. Hill, in his consideration of the
need for Subsections 4, 5, and 6 of Section 101, keep the provisions
of Subsection 1 of Section 301 in mind. The Committee Counsel noted
that Section 301, as modified by the addition of the language in
Subsection 2, would replace a portion of Section 12-01-06 and would
also replace Section 12-01-08.

The Committee Counsel noted that Subsection 3 of Section 301 of
the proposed FCC had been omitted from this draft, as it seemed that
in order to enact Subsection 3, North Dakota should have a statutory
mandate that regulations be published and made readily available to
the public, and an additional mandate that statutes defining criminal
offenses do not take effect until they are published and made publicly
available.

IT WAS MOVED BY JUDGE ERICKSTAD, SECONDED BY JUDGE PEARCE, AND
UNANIMOUSLY CARRIED that the text of Section 301 be adopted as
presented.

The Chairman called on the Committee Counsel to read the text
of Section 302, as follows:

SECTION 302. REQUIREMENTS OF CULPABILITY.) 1. A person engages
in conduct:
a. '"Intentionally' if, when he engages in the conduct, it is his
purpose to do so;

b. '"Knowingly' if, when he engages in the conduct, he knows or
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has a firm belief, unaccompanied by substantial doubt, that

he is doing so, whether or not it is his purpose to do so;

"Recklessly" if he engages in the conduct in conscious and

clearly unjustifiable disregard of a substantial likelihood

of the existence of the relevant facts or risks, such dis-

regard involving a gross deviation from acceptable standards

of conduct, except that, as provided in section 502, awareness

of the risk is not required where its absence is due to

voluntary intoxication;

'""Negligently'" if he engages in the conduct in unreasonable

disregard of a substantial likelihood of the existence of

the relevant facts or risks, such disregard involving a gross

deviation from acceptable standards of conduct; and

"Willfully" if he engages in the conduct intentionally,

knowingly, or recklessly.

If a statute or regulation thereunder defining a crime does

not specify any culpability and does not provide explicitly that a

person may be guilty without culpability, the culpability that is

required is willfully. Except as otherwise expressly provided or

unless the context otherwise requires, if a statute provides that

conduct is (((an infraction))) a violation without including a require-

ment of culpability, no culpability is required.

3.

a'

Except as otherwise expressly provided, where culpability
is required, that kind of culpability is required with
respect to every element of the conduct and to those

attendant circumstances specified in the definition

N
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of the offense, except that where the required culpability
is "intentionally', the culpability required as to an
attendant circumstance is "knowingly".

b. Except as otherwise expressly provided, if conduct is an
offense if it causes a particular result, the required kind
of culpability is required with respect to the result.

c. Except as otherwise expressly provided, culpability is not
required with respect to any fact which is solely a basis
for (((federal jurisdiction or for))) grading.

d. Except as otherwise expressly provided, culpability is
not required with respect to facts which establish that a
defense does not exist, if the defense is defined in part
A of this (((Code))) title or chapter 10; otherwise the
least kind of culpability required for the offense is
required with respect to such facts.

e. A factor as to which it is expressly stated that it must
"in fact'" exist is a factor for which culpability is not
required.

4. (((If conduct is an offense if a person engages in it
negligently, the conduct is an offense also if a person engages in it
intentionally, knowingly, or recklessly. If conduct is an offense
if a person engages in it recklessly, the conduct is an offense also
if a person engages in it intentionally or knowingly. If conduct is
an offense if a person engages in it knowingly, the conduct is an

offense also if a person engages in it intentionally.))) Any lesser

degree of required culpability is satisfied if the proven degree of

culpability is higher.
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5. Culpability is not required as to the fact that conduct is
an offense, except as otherwise expressly provided in a provision

outside this (((Code))) title.

The Committee Counsel noted that Section 302 would specifically
replace the definition of degrees of culpability contained in Sub-
sections 1 through 5 of Section 12-01-04. 1In response to a question
from Representative Murphy, the Committee Counsel stated that the
word 'culpability', though difficult to define, could be considered
as the mental state of a person which leads to criminal liability or
fault.

The Committee discussed the difficulty in applying the standards
or degrees of culpability provided by Section 302 to offenses defined
outside of Title 12. 1IT WAS MOVED BY JUDGE ERICKSTAD, SECONDED BY
REPRESENTATIVE MURPHY, AND UNANIMOUSLY CARRIED that the word "A" in
Line 1 of Section 302 be deleted, and that the words 'For the purposes
of this title, a'" be inserted in lieu thereof.

The Chairman called on the Committee Counsel to read Section 303,
as follows:

SECTION 303. MISTAKE OF FACT IN AFFIRMATIVE DEFENSES.) (((Except

as))) Unless otherwise expressly provided, a mistaken belief that the
facts which constitute an affirmative defense exist is not a defense.

The Committee Counsel noted that North Dakota had no statutory
material which was essentially equivalent to Section 303. However,
since the total concept of the proposed FCC involves delineations
between 'defenses" and "affirmative defenses', the Committee Counsel
believed that Section 303 should be retained.

IT WAS MOVED BY REPRESENTATIVE MURPHY, SECONDED BY JUDGE PEARCE,
AND UNANIMOUSLY CARRIED that the Committee accept the text of Section
303 as presented.

The Chairman called on the Committee Counsel to read Section 304,
as follows:

SECTION 304. IGNORANCE OR MISTAKE NEGATING CULPABILITY.) A
person does not commit an offense if, when he engages in conduct, he
is ignorant or mistaken about a matter of fact or law and the ignorance

or mistake negates the kind of culpability required for commission of

ﬂ
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the offense.
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The Committee Counsel noted that this section would replace
Subsection 5 of Section 12-02-01, and would probably cause a sub-
stantive change in North Dakota law, because it provides that ignorance
or mistake about a matter ''of law'" would result in otherwise criminal
conduct not being considered an offense. The Committee Counsel also
noted that Section 609 of the FCC provides that a ''mistake of law' is
an affirmative defense, and sets forth the situations in which that
defense ('"'mistake of law'') can arise.

The Committee discussed the fact that other Codes, including the
Illinois Criminal Code and the Model Penal Code (see Section 2.04),
make ignorance or mistake as to a matter of law a defense, rather
than stating that a person does not commit the offense if he 1is
ignorant or mistaken.

IT WAS MOVED BY JUDGE PEARCE, SECONDED BY JUDGE ERICKSTAD, AND
CARRIED that Section 609 be redrafted to refer to Section 4-8 of
the Illinois Criminal Code, and to Section 2.04 of the Model Penal
Code.

IT WAS MOVED BY JUDGE PEARCE, SECONDED BY MR. WEBB, AND CARRIED
that the staff redraft Section 304, using essentially the language
contained in Section 4-8 of the Illinois Criminal Code, but making
mistake of fact or law an affirmative defense.

The Chairman called on the Committee Counsel to read Section
305, as follows:

SECTION 305. CAUSAL RELATIONSHIP BETWEEN CONDUCT AND RESULT.)
Causation may be found where the result would not have occurred but
for the conduct of the accused operating either alone or concurrently
with another cause, unless the concurrent cause was clearly sufficient
to produce the result and the conduct of the accused clearly insuf-
ficient,

The Committee Counsel noted that Section 305 does not have an
equivalent counterpart in Title 12. He also noted that the drafters
of the proposed FCC admit that no totally sufficient statement of
principles regarding causation can be drafted; however, they believe
that a section similar to Section 305 should be included for guidance
purposes. The equivalent section of the Model Penal Code is Section
2.03.

IT WAS MOVED BY MR. WOLF, SECONDED BY REPRESENTATIVE KIEFFER,

AND UNANIMOUSLY CARRIED that the Committee accept Section 305 as
presented.
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1

The Chairman read Section 401, as follows:

SECTION 401. ACCOMPLICES.) 1. A person may be convicted of an

offense based upon the conduct of another person when;:

a. Acting with the kind of culpability required for the offense,
he causes the other to engage in such conduct; or

b. With intent that an offense be committed, he commands, induces,
procures, or aids the other to commit it or,having a legal
duty to prevent its commission, he fails to make proper effort
to do so; or

c. He is a co-conspirator and his association with the offense
meets the requirements of either of the other paragraphs of
this subsection.

A person is not liable under this subsection for the conduct of another
person when he is either expressly or by implication made not ac-
countable for such conduct by the statute defining the offense or
related provisions, because he is a victim of the offense or otherwise.
2. Unless otherwise provided, in a prosecution in which the
liability of the defendant is based upon the conduct of another person,
it is no defense that:

a. The defendant does not belong to the class of persons who,
because of their official status or other capacity or char-
acteristic, are by definition of'the offense the only persons
capable of directly committing it; or

b. The person for whose conduct the defendant is being held
liable has been acquitted, has not been prosecuted or con-
victed or has been convicted of a different offense, or is “~N

immune from prosecution, or is otherwise not subject to justice.
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The Committee Counsel noted that Section 401 provides for the
criminal liability of "accomplices'", and would replace Sections
12-02-03, 12-02-04, and 12-02-06.

IT WAS MOVED BY REPRESENTATIVE MURPHY, SECONDED BY JUDGE PEARCE,
AND UNANIMOUSLY CARRIED that Section 401 as presented be adopted by
the Committee.

The Chairman called on the Committee Counsel to read Section
402, as follows:

SECTION 402. CORPORATE CRIMINAL LIABILITY.) 1. A corporation

may be convicted of:

a.

Any offense committed by an agent of the corporation within
the scope of his employment on the basis of conduct authorized,
requested, or commanded, by any of the following or a
combination of them:

(1) The board of directors;

(2) An executive officer or any other agent in a position of
comparable authority with respect to the formulation of
corporate policy or the supervision in a managerial
capacity of subordinate employees;

(3) Any person, whether or not an officer of the corporation,
who controls the corporation or is responsibly involved
in forming its policy;

(4) Any other person for whose act or omission the statute
defining the offense provides corporate responsibility
for offenses;

Any offense consisting of an omission to discharge a specific

duty of affirmative conduct imposed on corporations by law;

Any (((misdemeanor))) class C or class D offense committed by

an agent of the corporation within the scope of his employment;

or
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d. Any offense for which an individual may be convicted without
proof of culpability, committed by an agent of the corporation
within the scope of his employment.

2. 1t is no defense that an individual upon whose conduct
liability of the corporation for an offense is based has been acquitted,
has not been prosecuted or convicted or has been convicted of a dif-
ferent offense, or is immune from prosecution, or is otherwise not
subject to justice.

The Committee Counsel noted that Section 402 deals with corporate
criminal liability. He stated that aside from Section 12-06-11, which
deals with the punishment of a corporation convicted of a felony, no
specific provisions in Title 12 dealt with the criminal liability of
corporations. The Committee Counsel noted that Section 402 would not
replace Section 12-06-11, as that section would be replaced by Sections
3001, 3007, and 3301 through 3304 of the FCC which deal with the
penalties to be attached upon a finding of corporate criminal liability.

The Committee discussed the meaning of Subparagraph 3 of Sub-
division a of Subsection 1 which provides that a person who is not an
officer of the corporation, but who controls the corporation or is
responsibly involved in forming its policy, can direct an employee of
the corporation to act in such a way that the corporation would become
criminally liable as a result of the employee's action.

IT WAS MOVED BY SENATOR PAGE, SECONDED BY MR. WOLF, AND UNANIMOUSLY
CARRIED that the Committee accept Section 402 as presented.

The Chairman called on the Committee Counsel to read Section 403,
as follows:

SECTION 403. INDIVIDUAL ACCOUNTABILITY FOR CONDUCT ON BEHALF OF
ORGANIZATIONS.) 1. A person is legally accountable for any conduct
he performs or causes to be performed in the name of an organization
or in its behalf to the same extent as if the conduct were performed
in his own name or behalf.

2. Except as otherwise expressly provided, whenever a duty to act

is imposed upon an organization by a statute or regulation thereunder, “N
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any agent of the organization having primary responsibility for the
subject matter of the duty is legally accountable for an omission to
perform the required act to the same extent as if the duty were
imposed directly upon himself.
3. When an individual is convicted of an offense as an accomplice

of an organization, he is subject to the sentence authorized when a
natural person is convicted of that offense.

(((4. A person responsible for supervising relevant activities of an
organization is guilty of an offense if he manifests his assent to the

commission of an offense for which the organization may be convicted by

his willful default in supervision within the range of that responsibility

which contributes to the occurrence of that offense. Conviction under
this subsection shall be of an offense of the same class as the offense
for which the organization may be convicted, except that if the latter
offense is a felony, conviction under this subsection shall be for a
Class A misdemeanor.)))

The Committee Counsel noted that the Model Penal Code provision
which is similar to Section 403 is Section 2.07, Subsection 6. He
stated that that subsection of Section 2.07 provides that an omission
on the part of an incorporate employee or agent which would make that
person responsible must be '"reckless'; however, Subsection 2 of
Section 403 does not provide a standard of culpability.

Mr. Wolf questioned the use of the words ''legally accountable"
in Line 2 of Section 403 because those words might also include civil
liability. He felt that a criminal code should not be dealing with
questions of civil liability.

IT WAS MOVED BY JUDGE PEARCE AND SECONDED BY SENATOR PAGE that
Section 403 be adopted as presented.

IT WAS MOVED BY MR. WOLF AND SECONDED BY JUDGE SMITH that Judge
Pearce's motion (see above) be amended to add the word "unlawful"
before the word '"'conduct'in Line 2 of Section 403. THIS MOTION LOST
by a vote of 4'ayes''to 6 ''mays'.
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The question was then on the original motion made by Judge Pearce
to adopt Section 403 WHICH MOTION CARRIED.

The Chairman called on the Committee Counsel to read Section 409,
as follows:

SECTION 409. DEFINITIONS AND GENERAL PROVISIONS.) 1. In this

chapter:

a. ''Organization'" means any legal entity, whether or not
organized as a corporation or unincorporated association, but
does not include an entity organized as or by a governmental
agency for the execution of a governmental program;

b. '"Agent' means any partner, director, officer, servant,

employee, or other person authorized to act in behalf of an
organization.

2. Nothing in this chapter shall limit or extend the criminal
liability of an unincorporated association.

The Committee Counsel noted that Section 409 provides definitions
which are relevant to Sections 401 through 403. He stated that the
federal comment to Section 409 indicated that '"liability of unin-
corporated associations is left to specific statutory provisions and
judicial development'. (See proposed FCC, Page 37.)

IT WAS MOVED BY MR. WOLF, SECONDED BY REPRESENTATIVE KIEFFER,
AND UNANIMOUSLY CARRIED that the Committee adopt Section 409 as
presented.

The Chairman called on the Committee Counsel to read the text
of Section 501, as follows:

SECTION 501. JUVENILES.) (((A prosecution of any person as an
adult shall be barred if the offense was committed:
(a) when he was less than fifteen years old in any case, or when
he was less than sixteen years old in the case of offenses
other than murder, aggravated assault, rape and aggravated

involuntary sodomy; or

ﬂ
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(b) when he was less than eighteen years old unless trial as an
adult is ordered by the district court to promote justice.)))

Persons under the age of seven years shall be deemed incapable of com-

mission of an offense defined by the Constitution or statutes of this

state. The prosecution of any person as an adult shall be barred if

the offense was committed when the person was seven years of age, but

less than sixteen years of age.

The Committee discussed the need for the language ''seven years of
age, but' contained in the last sentence of Section 501. It was noted
that the intent of Section 501 would be carried out if the language
simply barred prosecution as an adult of anyone less than 16 years
of age. The provision of the first sentence of Section 501 that
persons under seven years of age shall be deemed incapable of com-
mitting an offense would still prevent criminal liability from
attaching to a person under seven years of age, even in a juvenile
court.

The Committee Counsel noted that Section 501 would replace
Subsections 1 and 2 of Section 12-02-01.

IT WAS MOVED BY REPRESENTATIVE HILLEBOE, SECONDED BY JUDGE PEARCE,
AND UNANIMOUSLY CARRIED that the words ''seven years of age, but'" in
the last sentence of Section 501 be deleted.

IT WAS MOVED BY MR. WOLF, SECONDED BY JUDGE PEARCE, AND UNANIMOUSLY
CARRIED that the Committee accept Section 501 as amended. The Com-

mittee recessed at 4:40 p.m. and reconvened at 9:00 a.m. on Friday,
March 3, 1972.
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The Chairman called on the Committee Counsel to read Section
502, as follows:

SECTION 502. TINTOXICATION.) 1. Except as provided in subsection
3, intoxication is not a defense to a criminal charge. Intoxication
does not,in itself, constitute mental disease within the meaning of
section 503. Evidence of intoxication is admissible whenever it is
relevant to negate or to establish an element of the offense charged.

2. A person is reckless with respect to an element of an offense
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even though his disregard thereof is not conscious, if his not being
conscious thereof is due to self-induced intoxication.

3. Intoxication which is not self-induced, or if self-induced,

is grossly excessive in degree, given the amount of the intoxicant, to

which the actor does not know he is susceptible, is an affirmative

defense if by reason of such intoxication the actor at the time of his

«

conduct lacked substantial capacity either to appreciate its criminality

or to conform his conduct to the requirements of law.
4., In this section:

a. "Intoxication'" means a disturbance of mental or physical

capacities resulting from the introduction of alcohol, drugs,

or other substances into the body;

b. "Self-induced intoxication' means intoxication caused by

substances which the actor knowingly introduces into his body,
the tendency of which to cause intoxication he knows or ought

to know, unless he introduces them pursuant to medical advice

or under such circumstances as would otherwise afford a
defense to a charge of crime.

The Committee Counsel noted that this section would replace
Section 12-05-01, which provides that an act is not any less criminal
because it was committed while the actor was in a state of '"voluntary
intoxication'". However, Section 12-05-01 also provides that evidence
of intoxication may be introduced to aid the jury in determining
whether the defendant acted with the necessary ''purpose, motive, or
intent"; where the purpose, motive, or intent is an element of the
crime.

The Committee discussed at length the provision in Section 502
for the defense of ''pathological intoxication''. Judge Smith argued
that both of the defenses established by Subsection 3 of Section 502
should be stricken, as they would introduce too much of an element of

subjectiveness into criminal trials. He stated that this was particu-

larly true in regard to the pathological intoxication defense, as a

-~
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person who had decided on a course of criminal conduct could have
one or two drinks prior to carrying out the criminal action, then
could defend on the basis that he was ''pathologically intoxicated'.

The Chairman noted that it would probably be desirable to strike
out the "pathological intoxication' language in Subsection 3, and, in

addition, to formulate a definition for 'mon-self-induced intoxication.

Professor Lockney noted that the federal comment to Section 502
contained the following alternative:

"Intoxication is a defense to the criminal charge only if it
negates the culpability required as an element of the offense
charged. 1In any prosecution for an offense evidence of
intoxication of the defendant may be admitted whenever it is
relevant to negate the culpability required as an element of the
offense charged, except as provided in Subsection (2)."

Professor Lockney noted that under this alternative, Subsections
3 and 4 of Section 502 would be omitted. Mr. Hill stated that, while
he would like to see Subsection 3 omitted, he would like Subsection 4
retained in order that the new criminal code contain a definition of
"intoxication" which is more extensive than intoxication solely
through the use of alcoholic beverages.

Mr. Webb stated that the Committee should use the alternative
intoxication proposal as contained on Page 39 of the proposed FCC. He
said he felt that this alternative was closer to present North Dakota
law, and consequently would be more likely to receive legislative
approval.

IT WAS MOVED BY JUDGE SMITH, SECONDED BY REPRESENTATIVE HILLEBOE,
AND CARRIED that Subsections 1, 3, and 4 of Section 502 be deleted,
and that the alternative language contained on Page 39 of the Final
Report of the National Commission on Reform of Federal Criminal Laws
be substituted for Subsection 1.

The Chairman called on the Committee Counsel to read Section
503, as follows:

SECTION 503. MENTAL DISEASE OR DEFECT.) 1. A person is not
responsible for criminal conduct if at the time of such conduct, as a
result of mental disease or defect, he lacks substantial capacity
either to appreciate the criminality of his conduct or to conform
his conduct to the requirements of law. ''Mental disease or defect'

does not include an abnormality manifested only by repeated criminal
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or otherwise antisocial conduct. Lack of criminal responsibility
under this section is a defense.

2. When a defendant is acquitted on the ground of mental disease

or defect, excluding responsibility, the court may, if it deems the

defendant dangerous to the public safety, order him committed to the

state hospital, or to such other place as may be appropriate for

custody, care, and treatment.

The Committee Counsel noted that the Committee had previously
discussed the topic of an '"'insanity' defense (see Section 17A noted
in the minutes of January 24-25, 1972). Section 503 would replace
Subsections 3 and 4 of Section 12-02-01, and Sections 12-05-02 and
12-05-03.

Mr. Hill stated that the alternative federal formulation set
forth on Page 40 of the '"Final Report' is preferable to the text of
Section 503 as presented.

Mr. Hill read the alternative formulation, as follows:

'"Mental disease or mental defect is a defense to a criminal
charge only if it negates the culpability required as an element
of the offense charged. 1In any prosecution for an offense,
evidence of mental disease or mental defect of the defendant

may be admitted whenever it is relevant to negate the culpability
required as an element of the offense.'

Mr. Hill stated that, ideally, "insanity" should not be a defense “N
at all, but rather should be taken into consideration in imposition of
sentence, He stated that it is difficult for the layman to understand
why a defendant is acquitted by reason of insanity, where the facts
indicate that it is perfectly clear the defendant committed the
offense charged.

Judge Pearce stated he agrees with Mr. Hill, and pointed out
that it is often better for the defendant to have the protections of
a criminal proceeding prior to his commitment for mental disease, as
the civil commitment procedure could be more open to abuse than
commitment following a criminal proceeding. Judge Pearce also noted
that the "insanity' defense has been called a '"rich man's defense",
because the successful raising of the defense often depends upon
whether one can afford to hire prestigious psychiatrists.

Professor Lockney stated that he agreed with Mr. Hill and Judge
Pearce regarding the problems that arise by making insanity an absolute “N
defense to criminal prosecution, but questioned whether the alternative
proposed by the drafters of the FCC would do much to solve that problem.
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Judge Pearce stated that the alternative would also result in the
prosecution and defense trying to line up the most opposing psychia-
trists; however, he felt that it would be too great a leap to eliminate
the ''insanity'" defense altogether.

Judge Smith noted that the civil commitments statutes, as they
presently stand in North Dakota, do not represent bad legislation. He
indicated that examples of abuse of civil commitment are probably
more related to bad administration of the laws than to the laws
themselves,

Professor Lockney stated that Section 503 probably represented
an instance in which it will be well to have alternatives placed before
the Committee. He suggested that the Committee Counsel draft two
alternates to the present draft; one, which would be essentially the
federal alternative printed on Page 40 of the proposed FCC, and the
second, an alternative providing for no "insanity'" defense. He noted
that prior to Committee consideration of the alternatives, the Com-
mittee should have the relevant portions of the working papers dealing
with Section 503 available to them.

IT WAS MOVED BY JUDGE PEARCE, SECONDED BY PROFESSOR LOCKNEY, AND
CARRIED that the staff draft two alternatives to present Section 503;
one, setting forth the federal alternative presented on Page 40 of
the proposed FCC, and the other providing that '"insanity' is not a
defense to a criminal charge. 1In addition, the staff is to provide
Committee members with the working paper comments on Section 503.

The Chairman called on the Committee Counsel to read Sections 601
and 602, as follows:

SECTION 601. JUSTIFICATION.) 1. Except as otherwise expressly
provided, justification or excuse under this chapter is a defense.

2. If a person is justified or excused in using force against
another, but he recklessly or negligently injures or creates a risk of
injury to other persons, the justifications afforded by this chapter
are unavailabie in a prosecution for such recklessness or negligence,
as the case may be.

3. That conduct may be justified or excused within the meaning of
this chapter does not abolish or impair any remedy for such conduct
which is available in any civil action.

(((4. The defenses of justification and excuse may be asserted in a
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state or local prosecution of a federal public servant, or a person
acting at his direction, based on acts performed in the course of the
public servant's official duties.)))

SECTION 602. EXECUTION OF PUBLIC DUTY.) 1. Conduct engaged in
by a public servant in the course of his official duties is justified
when it is required or authorized by law.

2. A person who has been directed by a public servant to assist
that public servant is justified in using force to carry out the public
servant's direction, unless the action (((being taken))) directed by
the public servant is plainly unlawful.

3. A person is justified in using force upon another in order
to effect his arrest or prevent his escape when a public servant
authorized to make the arrest or prevent the escape is not available,
if the other person has committed, in the presence of the actor, any
crime which the actor is justified in using force to prevent or if the

other person has committed (((a felony))) an offense involving force

or violence.

The Committee Counsel noted that Section 601, and Sections 602
through 607 deal with the justified use of force, and that they would
replace Sections 12-26-03, 12-27-03, 12-27-04, 12-27-05, and 12-27-06.

Representative Kieffer inquired as to whether a peace officer
could call a private citizen to his assistance under present North
Dakota law. The Committee Counsel noted that present North Dakota law
does provide that a peace officer may call a private citizen to his
assistance, and, at least in the case of a riot, makes it a criminal
offense for the citizen to refuse to aid the peace officer.

The Committee discussed Section 601, and it was decided that
action on Section 601 would be delayed until the remaining sections
of Chapter 6, FCC, had been studied, so that the particular types of
justifications or excuses provided by the drafters would be known in
considering Section 601.

IT WAS MOVED BY JUDGE PEARCE, SECONDED BY SENATOR PAGE, AND
UNANIMOUSLY CARRIED that the Committee adopt Section 602 as presented.

ﬂ
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The Chairman called on the Committee Counsel to read Section
603, as follows:

SECTION 603. SELF-DEFENSE.) A person is justified in using
force upon another person in order to defend himself against danger
of imminent unlawful bodily injury, sexual assault, or detention by
such other person, except that:

1. A person is not justified in using force for the purpose of
resisting arrest, execution of process, or other performance
of duty by a public servant under color of law, but excessive
force may be resisted; and

2. A person is not justified in using force if: a. he in-
tentionally provokes unlawful action by another person in
order to cause bodily injury or death to such other person;
or b. he has entered into a mutual combat with another
person or is the initial aggressor unless he is resisting
force which is clearly excessive in the circumstances. A
person's use of defensive force after he withdraws from an
encounter and indicates to the other person that he has done
so is justified if the latter nevertheless continues or
menaces unlawful action.

The Committee Counsel noted that Section 603 would specifically
replace Subsections 1 and 2 and Section 12-27-05. 1In addition, he
noted that the language of Subsection 1 of Section 603 would prevent
a person from using force to resist even an unlawful arrest.

Mr. Wolf questioned the use of the language 'but excessive force
may be resisted'" in Subsection 1 of Section 603. He felt that this
would allow persons being subjected to arrest to use a subjective
standard in determining whether they should resist the peace officer
making the arrest.

Judge Erickstad noted that Subsection 3 of Section 12-26-03

qualified the use of force by the following language: '"If the force
or violence used is not more than sufficient to prevent such offense'.
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IT WAS MOVED BY JUDGE PEARCE AND SECONDED BY PROFESSOR LOCKNEY
that the Committee adopt the text of Section 603 as presented.

IT WAS MOVED BY MR. WOLF, SECONDED BY JUDGE SMITH, AND CARRIED
THAT JUDGE PEARCE'S MOTION ABOVE BE AMENDED to insert the words "only
with force sufficient to prevent such excessive force' after the word
"resisted" in the last line of Subsection 1 of Section 603. (See
additional motion on this subject, infra, P. 44.)

JUDGE PEARCE, WITH THE CONSENT OF HIS SECOND, THEN WITHDREW HIS
MOTION regarding adoptlon of Section 603, and commented that the
language added by Mr. Wolf's amendment should also be 1nc1uded in
Subsection 2, where Subsection 2 relates to resisting ''clearly
excessive" force.

The Chairman called on the Committee Counsel to read Section
604, as follows:

SECTION 604. DEFENSE OF OTHERS.) A person is justified in
using force upon another person in order to defend anyone else if:
1. The person defended would be justified in defending himself;
and
2. The person coming to the defense has not, by provocation or
otherwise, forfeited the right of self-defense.
The Committee Counsel noted that Section 604, providing for

justified self-defense, allows both the defense of strangers and the
defense of one's own family on the same basis. Section 604 would

ﬂ

specifically replace Subsection 2 of Section 12-27-05, and Subsection -~

3 of Section 12-26-03.

IT WAS MOVED BY MR. WOLF, SECONDED BY JUDGE PEARCE, AND CARRIED
that Section 604 be adopted as presented.

The Chairman called on the Committee Counsel to read Section
605, as follows:

SECTION 605. USE OF FORCE BY PERSONS WITH PARENTAL, CUSTODIAL,
OR SIMILAR RESPONSIBILITIES.) The use of force upon another person is
justified under any of the following circumstances:

1. A parent, guardian, or other person responsible for the care

and supervision of a minor under eighteen years old, or

™~
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teacher or other person responsible for the care and super-
vision of such a minor for a special purpose, or a person
acting at the direction of any of the foregoing persons, may

use reasonable force upon the minor for the purpose of safe-

guarding or promoting his welfare, including prevention and
punishment of his misconduct, and the maintenance of proper
discipline. The force may be used for this purpose (((may be
such as is reasonable))), whether or not it is ''mecessary'" as
required by section 607(1) (((, but must not be designed to

cause or known to))). The force used must not create a

substantial risk of (((causing))) death, serious bodily
injury, disfigurement, or gross degradation;

A guardian or other person responsible for the care and super-
vision of an incompetent person, or a person acting at the
direction of the guardian or responsible person, may use

reasonable force upon the incompetent person for the purpose

of safeguarding or promoting his welfare, including the pre=-
vention of his misconduct or, when he is in a hospital or other
institution for care and custody, for the purpose of main-
taining reasonable discipline in the institution. The force
may be used for these purposes (((may be such as is reason-
able))), whether or not it is 'mecessary' as required by
section 607(1l) (((, but must not be designed to cause or

known to))). The force used must not create a substantial

risk of (((causing))) death, serious bodily injury, dis-

figurement, or gross degradation;
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3. A person responsible for the maintenance of order in a
vehicle, train, vessel, aircraft, or other carrier, or in a
place where others are assembled, or a person acting at the
responsible person's direction, may use force to maintain

order;

4. A duly licensed physician, or a person acting at his direction,

may use force in order to administer a recognized form of
treatment to promote the physical or mental health of a
patient if the treatment is administered in an emergency, or
with the consent of the patient, or, if the patient is a
minor or an incompetent person, with the consent of his
parent, guardian, or other person entrusted with his care
and supervision, or by order of a court of competent juris-
diction;

5. A person may use force upon another person, about to commit
suicide or suffer serious bodily injury, in order to prevent
the death or serious bodily injury of such other person.

The Committee Counsel noted that Section 605 would replace the
essence of Subsections 4, 5, and 6 of Section 12-26-03. Representa-
tive Hilleboe indicated that the words ''under eighteen years old"
contained in the second line of Subsection 1 of Section 605 should be
stricken, as they are superfluous. Judge Erickstad indicated that he

agreed with Representative Hilleboe to the extent that either the

word "minor'" should be used, or the word 'person' should be used in

place of "minor'.

Representative Hilleboe inquired as to the meaning of the words
"a special purpose' in Line 7. It was noted that ''special purpose'
probably refers to teaching, or other situations in which a person
has temporary care and supervision of a minor.

Judge Smith questioned the use of the words ''gross degradation'
in Line 17. He wondered whether this might not allow a teacher, or
other person responsible for a minor for a special purpose, to use
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force which would simply degrade the minor, as opposed to ''grossly"
degrading him. He wondered whether minors should be subject to any
degradation.

The Committee discussed Subsection 4 of Section 605 at length,
and particularly the question of whether the section was intended to
allow a doctor to operate on a competent adult, if the operation were
ordered by a court of competent jurisdiction.

At this point the Committee recessed for lunch and reconvened
at 1:15 p.m., at which time it took up consideration of the minutes
of the last meeting.
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IT WAS MOVED BY JUDGE PEARCE, SECONDED BY REPRESENTATIVE HILLEBOE,
AND UNANIMOUSLY CARRIED that the reading of the minutes of the meeting
of January 24-25, 1972, be waived, and the minutes be approved as
distributed.

The Committee then continued discussion of Subsection 4 of Section
605. Professor Lockney suggested that semicolons be placed after the
word '"emergency' in Line 4 of Subsection 4, and after the first word
"patient'" in Line 5 of Subsection 4, in order to ensure that the doctor
would not be protected in operating except on a minor or incompetent,
if he operated by court order.

IT WAS MOVED BY PROFESSOR LOCKNEY, SECONDED BY JUDGE PEARCE, AND
CARRIED that semicolons be placed in Subsection 4 of Section 605 as
per Professor Lockney's suggestion. (See additional motion on this
subject, infra, P. 44.)

The Chairman then called on the Committee Counsel to read Section
606, as follows:

SECTION 606. USE OF FORCE IN DEFENSE OF PREMISES AND PROPERTY.)
Force is justified if it is used to prevent or terminate an unlawful
entry or other trespass in or upon premises, or to prevent an unlawful
carrying away or damaging of property, if the person using such force
first requests the person against whom such force is to be used to
desist from his interference with the premises or property, except that:

1. A request is not necessary if it would be useless (((to make

the request,))) or (((it would be))) dangerous to make the

request; or substantial damage would be done to the property
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sought to be protected before the request could effectively
be made; and

2. The use of force is not justified to prevent or terminate a

trespass if it will expose the trespasser to substantial
danger of serious bodily injury.

The Committee Counsel noted that Section 606 would replace that
portion of Subsection 3 of Section 12-26-03 which allows the use of
force to prevent a trespass or other unlawful interference with real
or personal property which was in the lawful possession of the person
using the force.

Judge Pearce questioned the language of Subsection 2 of Section
606 on the basis that the word ''trespass'' was subject to misconstruction.
He felt that '"trespass' could be construed to include burglary or other
entry on premises for the purpose of committing a felony. The Chairman
requested that further consideration of Section 606 be held in
abeyance until Sections 607 and 619 had been read. The Committee
Counsel read Sections 607 and 619, as follows:

SECTION 607. LIMITS ON THE USE OF FORCE: EXCESSIVE FORCE;

DEADLY FORCE.) 1. A person is not justified in using more force
than is necessary and appropriate under the circumstances.

2. Deadly force is justified in the following instances:

a. When it is expressly authorized by (((a federal statute)))
law or occurs in the lawful conduct of war; B
b. When used in lawful self-defense, or in lawful defense of

others, if such force is necessary to protect the actor or
anyone else against death, serious bodily injury, or the

commission of (((a felony))) an offense involving violence.

(((except that the))) The use of deadly force is not justified
if it can be avoided, with safety to the actor and others, by
retreat or other conduct involving minimal interference with

the freedom of the person menaced. A person seeking to protec’ay
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someone else must, before using deadly force, try to cause
that person to retreat, or otherwise comply with the require-
ments of this provision, if safety can be obtained thereby
(((; but))). But, 1. a public servant (((or an officer of
a ship or aircraft))) justified in using force in the perform-
ance of his duties or a person justified in using force in
his assistance need not desist from his efforts because of
resistance or threatened resistance by or on behalf of the
person against whom his action is directed, and 2. no person
is required to retreat from his dwelling, or place of work,
unless he was the original aggressor or is assailed by a
person who he knows also dwells or works there;

When used by a person in possession or control of a dwelling
or place of work, or a person who is licensed or privileged
to be there, if such force is necessary 1. to prevent com-
mission of arson, burglary, robbery, or (((a felony))) an
offense involving violence upon or in the dwelling or place
of work, or 2. to prevent a person in flight immediately
after committing a robbery or burglary from taking the fruits
thereof from the dwelling or place of work, and the use of
force other than deadly force for such purposes would expose
anyone to substantial danger of serious bodily injury;

When used by a public servant authorized to effect arrests or
prevent escapes, if such force is necessary to effect an
arrest or to prevent the escape from custody of a person who

has committed or attempted to commit (((a felony))) an offense
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involving violence, or is attempting to escape by the use of
a deadly weapon, or has otherwise indicated that he is likely
to endanger human life or to inflict serious bodily injury
unless apprehended without delay;

When used by a guard or other public servant, if such force
is necessary to prevent the escape of a prisoner from a
detention facility, unless he knows that the prisoner is not
such a person as described in paragraph d above. A detention
facility is any place used for the confinement, pursuant to a
court order, of a person 1. charged with or convicted of an
offense, or 2. charged with being or adjudicated a juvenile
delinquent, or 3. held for extradition, or 4. otherwise
confined pursuant to court order;

When used by a public servant, if such force is necessary

((((i) to prevent overt and forceful acts of treason, insur-

ﬂ

rection or sabotage, or (ii)))) to prevent murder, manslaughter,

aggravated assault, arson, robbery, burglary, or kidnapping
in the course of a riot, if the deadly force is employed
following reasonable notice of intent to employ deadly force,
and does not carry with it (((an))) unreasonable danger to
(((life of))) nonparticipants in the riot, and is employed
pursuant to a decision or order of a public servant having
supervisory authority over (((ten))) three or more other
public servants concerned in the suppression of the riot;
When used by an officer of a ship or aircraft if such force

is necessary to prevent overt and forceful acts of mutiny,

-~
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after the participants in such acts against whom such force
is to be used have been ordered to cease and given reasonable
notice of intent to employ deadly force;)))

When used by a duly licensed physician, or a person acting at
his direction, if such force is necessary (((in order))) to
administer a recognized form of treatment to promote the
physical or mental health of a patient and if the treatment
is administered 1. in an emergency, or 2. with the consent
of the patient, or, if the patient is a minor or an incompetent
person, with the consent of his parent, guardian, or other
person entrusted with his care and supervision, or 3. by order
of a court of competent jurisdiction;

When used by a person who is directed or authorized (((to use
deadly force))) by a public servant, (((or an officer of a
ship or aircraft))) and who does not know that, if such is

the case, the public servant (((or such officer))) is himself

not authorized to use deadly force under the circumstances.

SECTION 619. DEFINITIONS.) In this chapter:

1.

"Force' means physical action, threat, or menace against
another, and includes confinement;

"Deadly force' means force which a person uses with the intent
of causing, or which he knows creates a substantial risk of
causing, death or serious bodily injury. (((Intentionally
firing a firearm or hurling a destructive device in the
direction of another person or at a moving vehicle in which

another person is believed to be constitutes deadly force.)))
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A threat to cause death or serious bodily injury, by the
production of a weapon or otherwise, so long as the actor's
intent is limited to creating an apprehension that he will
use deadly force if necessary, does not constitute deadly
force;

3. '"Premises' means all or any part of a building or real
property, or any structure, vehicle, or watercraft used for
overnight lodging of persons, or used by persons for carrying
on business therein;

4. '"Dwelling' means any building or structure, though movable or
temporary, or a portion thereof, which is for the time being
a person's home or place of lodging.

Representative Hilleboe questioned the last sentence of Subsection
2 of Section 619 and asked whether this would allow people to walk
about the streets with a loaded firearm. The Committee discussed this
question, and the further question regarding at what Point the display
of a loaded firearm could be considered ''deadly force', or any kind
of '"force' at all.

The Committee reverted to discussion of Section 607, and particu-
larly the use of the words "an offense' in place of the words ''a
felony" in Subsections 2 (b), (c), and (d). Mr. Webb noted that this
would allow the use of deadly force against someone attempting to
perpetrate simple assault, as that crime is defined in our present
statutes.

IT WAS MOVED BY JUDGE ERICKSTAD AND SECONDED BY MR. WEBB that the
staff, in the present draft, and future drafts, use the words 'felony"
and ''misdemeanor' where they are used in the draft of the proposed
FCC by the National Commission, when such words are used in a context
indicating that they are not used to classify a particular substantive
offense.

The Committee discussed Subdivision b of Subsection 2 of Section
607, and it was noted that this would restrict the use of deadly
force by a law enforcement officer attempting to effect an arrest or
prevent an escape to those situations where the person to be arrested
or who is escaping had committed or attempted to commit a felony
involving violence. Mr. Webb questioned whether the law enforcement
officer's authority to use deadly force should be limited to felonies
"involving violence'.
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THE MOTION OF JUDGE ERICKSTAD regarding the use of the words
'""felony" and ''misdemeanor'' as stated above CARRIED.

The Committee then launched into discussion of the use of
alternative provisions, and whether alternatives should be presented
in the main draft or presented as additional bills amending the
complete revisory bill as recommended by the Committee. The Committee
Counsel noted that, where he was aware of controversial policy de-
cisions, the drafts could be presented with alternative language in
them. It was the consensus of the Committee that the drafts should
contain alternative presentations by the staff, where the staff was
aware of a possible controversial policy question.

IT WAS MOVED BY JUDGE PEARCE AND SECONDED BY JUDGE ERICKSTAD
that Section 607, as amended, be adopted by the Committee, including
adoption of restrictions on the use of deadly force by law enforcement
officers and others to instances where the person upon whom the force
is to be used has committed or attempted to commit a felony '"involving
violence''.

The Committee discussed Subdivision g of Subsection 2 of Section
607 and noted that, as drafted, it would protect a duly licensed
physician who had performed an operation upon a competent adult,
where such operation was ordered by a court. JUDGE PEARCE, WITH THE
CONSENT OF JUDGE ERICKSTAD, AMENDED HIS MOTION regarding Section 607
to delete the numeral "3.'" where it appeared in Line 8 of Subdivision
g, and to insert the following '"3." before the word "if" in Line 6
of Subdivision g.

Mr. Webb suggested that Subdivision f of Subsection 2 of Section
607 be deleted, as it might not present an adequate restriction on
the use of unreasonable force in the course of a riot. JUDGE PEARCE,
WITH THE CONSENT OF JUDGE ERICKSTAD, AGREED TO AMEND HIS MOTION so
as to include a deletion of Subdivision f of Subsection 2 of Section
607. JUDGE PEARCE'S MOTION, AS FURTHER AMENDED, THEN CARRIED.

Mr. Webb explained his vote by noting that he voted '"aye'', but
wants an alternative drafted to Subdivision d of Subsection 2 of
Section 607 so as to provide that ''public servants can effect arrests
or prevent escapes for felonies, whether or not such felonies involve
violence'.

Judge Smith noted he was afraid that Subsection 4 of Section
605 and Subdivision g of Subsection 2 of Section 607, relating to the
justified use of force by physicians, create an inference that the
professional actions of physicians are criminal, unless a specific
statute justifies or authorizes them.

The Committee further discussed the question of whether a
physician should be justified in operating on a competent adult, if
such operation is ordered by a court. Judge Erickstad suggested that
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the staff do research on the question of the extent to which present

North Dakota statutes authorize courts to order medical operations on
competent adults. The Chairman directed the staff to carry out this

research, and in addition to do some research on the extent to which

federal statutes allow medical treatment of competent adults by court
order.

IT WAS MOVED BY PROFESSOR LOCKNEY, SECONDED BY JUDGE PEARCE,
AND CARRIED that the Committee reconsider the action whereby it
renumbered the provisions of Subdivision g of Subsection 2 of Section
607, and that Subdivision g of Subsection 2 of Section 607 and Sub-
section 4 of Section 605 be amended to indicate that a physician is
protected in operating upon a competent adult, when such operation is
ordered by a court.

IT WAS MOVED BY REPRESENTATIVE MURPHY, SECONDED BY SENATOR PAGE,
AND CARRIED that the words ''under eighteen years old' in Line 5 of
Section 605 (Subsection 1) be deleted.

IT WAS MOVED BY REPRESENTATIVE MURPHY, SECONDED BY REPRESENTATIVE
KIEFFER, AND CARRIED that Section 605, as amended, be adopted by the
Committee.

The Committee then discussed Section 603 further, and the
necessity for Mr. Wolf's amendment to that section. IT WAS MOVED BY
REPRESENTATIVE KIEFFER, SECONDED BY MR. WEBB, AND CARRIED BY A VOTE OF
5 "ayes'" to 4 ''mays" that the Committee reconsider the action by which
it had amended Subsection 1 of Section 603. This motion was made in
light of the provisions of Section 607, Subsection 1.

Judge Smith then noted that perhaps all the provisions of Chapter
600 of the proposed FCC were more comprehensive than was necessary
in North Dakota. IT WAS MOVED BY JUDGE SMITH AND SECONDED BY MR.
WEBB that Chapter 600 of the proposed FCC be deleted, and that the
present North Dakota statutes dealing with justified or excusable
use of force be substituted for Chapter 600,

The Committee discussed this motion at length, and it was noted
that Chapter 600 was an integral part of the scheme of the proposed
FCC. JUDGE SMITH, WITH THE CONSENT OF HIS SECOND, WITHDREW HIS MOTION
in favor of an indication on the record that he did not think the
Committee should blindly accept any of the provisions of the proposed
FCC simply because they had been drafted by a National Commission.

The Committee then further considered Section 603, and IT WAS
MOVED BY JUDGE PEARCE, SECONDED BY JUDGE ERICKSTAD, AND CARRIED BY A
VOTE OF 7 to 3, to adopt Section 603 as presented in the draft pre-
pared by the staff,

The Committee further considered Section 601, and IT WAS MOVED
BY PROFESSOR LOCKNEY, SECONDED BY SENATOR PAGE, AND CARRIED that the
Committee adopt Section 601 as presented in the staff draft.

~
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In regard to Section 606, IT WAS MOVED BY REPRESENTATIVE MURPHY,
SECONDED BY JUDGE PEARCE, AND CARRIED that Subsection 2 of Section 606
be deleted, and that the necessary additional grammatical changes be
made to the remainder of the section.

Judge Pearce noted that his second of the motion, and his
affirmative vote indicated he believed that Subsection 2 was unneces-
sary, since the general limitation on the use of force contained in
Subsection 1 of Section 607 already covered the language of Subsection
2 of Section 606.

IT WAS MOVED BY REPRESENTATIVE MURPHY, SECONDED BY JUDGE PEARCE,
AND CARRIED that Section 606, as amended, be adopted by the Committee.

The Chairman called on the Committee Counsel to read Section 608,
as follows:

SECTION 608. EXCUSE.) 1. A person's conduct is excused if he
believes that the factual situation is such that his conduct 1is
necessary and appropriate for any of the purposes which would establish
a justification or excuse under this chapter, even though his belief

is mistaken (((, except that,))). However, if his belief is negligently

or recklessly held, it is not an excuse in a prosecution for an
offense for which negligence or recklessness, as the case may be,
suffices to establish culpability. Excuse under this subsection is
a defense or affirmative defense according to which type of defense
would be established had the facts been as the person believed them
to be.

2. A person's conduct is excused if it would otherwise be
justified or excused under this chapter, but is marginally hasty or
excessive because he was confronted with an emergency precluding
adequate appraisal or measured reaction.

The Committee Counsel noted that this section would replace the
essence of Section 12-27-03, although its provisions are not exactly
apposite to the provisions of Section 12-27-03.

The Committee discussed Subsection 2 of Section 608, dealing
with marginally hasty or excessive action taken in an emergency.
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It was noted that the federal comments to Section 608 do not adequately‘.\
define ''marginally hasty or excessive''.

IT WAS MOVED BY JUDGE PEARCE, SECONDED BY JUDGE ERICKSTAD, AND
CARRIED that the words ''factual situation is'" in Line 2 of Section
608 be deleted and that the words '"facts are'' be inserted in lieu
thereof; and in addition that Subsection 2 of Section 608 be deleted,
and that the appropriate grammatical changes be made in the remainder
of the section.

Judge Erickstad explained that he seconded the motion and voted
"aye'' because he believes that the essence of Subsection 2 is covered
in Subsection 1, since the question of whether a person acted
negligently or recklessly would be based in part on a determination
as to whether that person was faced with an "emergency'.

The Committee did not consider Section 609, since there was a
previous motion to the effect that Section 609 be redrafted, taking
into account the provisions of Section 4-8 of the Illinois Criminal
Code. (See motion on Page 21, supra.)

The Chairman called on the Committee Counsel to read Section
610, as follows:

SECTION 610. DURESS.) 1. 1t is an affirmative defense to a

criminal charge that the actor engaged in the proscribed conduct

because he was compelled to do so by threat of imminent death or
serious bodily injury to himself or another. 1In a prosecution for

(((an))) a class C or class D offense (((which does not constitute

a felony))), it is an affirmative defense that the actor engaged in N
the proscribed conduct because he was compelled to do so by force or
threat of force. Compulsion within the meaning of this section exists
only if the force, threat, or circumstances would render a person of
reasonable firmness incapable of resisting the pressure.

2. The defense defined in this section is not available to a
person who, by voluntarily entering into a criminal enterprise, or
otherwise, willfully placed himself in a situation where it was

foreseeable he would be subjected to duress. The defense is also -~
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unavailable if he was negligent in placing himself in such a situation,
whenever negligence suffices to establish culpability for the offense

charged.

The Committee Counsel noted that Section 610 deals with the
defense of ''duress', and would replace Section 12-05-04 of the Century
Code. The Committee discussed the definition of ''compulsion' con-
tained in the last sentence of Subsection 1. Judge Pearce noted that
the handling of the duress defense in the Illinois Criminal Code was
probably better than the draft of Section 610.

IT WAS MOVED BY JUDGE PEARCE, SECONDED BY PROFESSOR LOCKNEY,
AND CARRIED that Section 610 be redrafted, taking into consideration
the provisions of Section 7-11 of the Illinois Criminal Code.

The Committee considered Section 619 further, and IT WAS MOVED BY
PROFESSOR LOCKNEY, SECONDED BY JUDGE PEARCE, AND CARRIED that the
Committee adopt Section 619 as presented in the staff draft.

The Committee Counsel noted that the draft presented at this
meeting contained sections which would be considered at the next
meeting of the Committee, and asked all Committee members to retain
that draft for study prior to the next meeting of the Committee, and
for use at that meeting.

The Chairman noted that, according to the schedule adopted at
the beginning of this meeting, the next meeting of the Committee
would be on April 6-7, 1972, and declared that, without objection,
the Committee would stand adjourned until that date. The Committee
adjourned at 4:55 p.m. on Friday, March 3, 1972.

John A. Graham
Assistant Director
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APPENDIX "A"

SECTION 101. TITLE; RETROACTIVITY; APPLICATION; CONTEMPT POWER.)
1. Title 12 of the Century Code may be cited as the North Dakota

Criminal Code.

-~

2. This title, except as provided in subsection 3 of this section,

shall not apply to offenses committed prior to its effective date.
Prosecutions for such offenses shall be governed by prior law, which
is continued in effect for that purpose. For the purposes of this
section, an offense was committed prior to the effective date of this
title if any of the elements of the offense occurred prior thereto.

3. 1In cases pending on or after the effective date of this title,
and involving offenses committed prior thereto:

a. The provisions of this title according a defense or
mitigation shall apply, with the consent of the defendant;
and,

b. The court, with the consent of the defendant, may impose
sentence under the provisions of this title which are
applicable to the offense and the offender.

4. No conduct or omission to act constitutes an offense unless
it is declared to be an offense under this title, the Constitution of
this state, or another statute of this state.

5. The provisions of this chapter are applicable to offenses
defined by other statutes, unless otherwise provided in this title.

6. This section does not affect the power of a court or legis~
lature to punish for contempt, or to employ any enforcement sanction
authorized by law, nor does this section affect any power conferred
by law upon military authority to impose punishment upon offenders.

(Note: Subsections 4, 5, and 6 are to receive further con-
sideration.)

-~

ﬁ
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1 SECTION 102. GENERAL PURPOSES.) The general purposes of this

2 title are to establish a system of prohibitions, penalties, and

3 correctional measures to deal with conduct that unjustifiably and

4 inexcusably causes or threatens harm to those individual or public

5 interests for which governmental protection is appropriate. To this
6 end, the provisions of this title are intended, and shall be construed,
7 to achieve the following objectives:

8 1. To ensure the public safety through: a. vindication of

9 public norms by the imposition of merited punishment; b.
10 the deterrent influence of the penalties hereinafter pro-
11 vided; c. the rehabilitation of those convicted of violations
12 of this title; and d. such confinement as may be necessary
13 to prevent likely recurrence of serious criminal behavior;
14 2. By definition énd grading of offenses, to define the limits
15 and systematize the exercise of discretion in punishment and
16 to give fair warning of what is prohibited and of the
17 consequences of violation;

"18 3. To prescribe penalties which are proportionate to the

19 seriousness of offenses and which permit recognition of
20 differences in rehabilitation possibilities among individual
21 offenders;

22 4. To safeguard conduct that is without guilt from condemnation
23 as criminal and to condemn conduct that is with guilt as

24 criminal;

25 5. To prevent arbitrary or oppressive treatment of persons

’,.26 accused or convicted of offenses;



O 0 NN & PNy

NN RN N NN N R e e e e e e
Lo N O B O O N N = T V= -« B B Y, T S SR OO A o)

-3-

6. To define the scope of state interest in law enforcement
against specific offenses and to systematize the exercise
of state criminal jurisdiction.

SECTION 103. PROOF AND PRESUMPTIONS.) 1. No person may be
convicted of an offense unless each element of the offense is proved
beyond a reasonable doubt. An accused is presumed innocent until
proven guilty. The fact that he has been arrested, confined, or
charged with the offense gives rise to no inference of guilt at his
trial. "Element of an offense' means: a. the forbidden conduct; b.
the attendant circumstances specified in the definition and grading
of the offense; c. the required culpability; d. any required result;

and e. the nonexistence of a defense as to which there is evidence

in the case sufficient to give rise to a reasonable doubt on the issue.

2, Subsection 1 does not require negating a defense: a. by

allegation in the charging document; or b. by proof, unless the issue

is in the case as a result of evidence sufficient to raise a reasonable

doubt on the issue. Unless it is otherwise provided or the context
plainly requires otherwise, if a statute outside this title defining
an offense, or a related statute, or a rule or regulation thereunder,
contains a provision constituting an exception from criminal liability
for conduct which would otherwise be included within the prohibition
of the offense, that the defendant came within such exception is a

defense.

3. Subsection 1 does not apply to any defense which is explicitly

designated an "affirmative defense'. An affirmative defense must be

proved by the defendant by a preponderance of evidence.
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When a statute establishes a presumption, it has the following

consequences:

a,

5.

If there is sufficient evidence of the facts which gave rise
to the presumption, the presumed fact is deemed sufficiently
proved to warrant submission of the issue to a jury unless
the court is satisfied that the evidence as a whole clearly
negates the presumed fact;

In submitting the issue of the existence of the presumed

fact to a jury, the court shall charge that, although the
evidence as a whole must establish the presumed fact beyond a
reasonable doubt, the jury may arrive at that judgment on the
basis of the presumption alone, since the law regards the
facts giving rise to the presumption as strong evidence of
the fact presumed.

When a statute declares that given facts constitute a prima

facie case, proof of such facts warrants submission of a case to the

jury with the usual instructions on burden of proof and without

additional instructions attributing any special probative force to

the facts proved.

SECTION 109. GENERAL DEFINITIONS.) As used in this title,

unless a different meaning plainly is required:

"Bodily injury" means any impairment of physical condition,
including physical pain;

"Court' means any of the following courts: the supreme court,
a district court, a county court with increased jurisdiction,

a county justice, and a county court;
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"Dangerous weapon' means any switch blade or gravity knife,
machete, scimitar,stiletto, sword, or dagger; any billy,
blackjack, sap, bludgeon, cudgel, metal knuckles or sand
club; any slungshot; and any projector of a bomb or any
object containing or capable of producing and emitting any
noxious liquid, gas or substance;

"Destructive device' means any explosive, incendiary or
poison gas bomb, grenade, mine, rocket, missile, or similar
device;

"Explosive' means gunpowders, powders used for blasting, all
forms of high explosives, blasting materials, fuses (other
than electric circuit breakers), detonators, and other
detonating agents, smokeless powders, and any chemical
compounds, mechanical mixture, or other ingredients in such
proportions, quantities or packing that ignition by fire,
by friction, by concussion, by percussion, or by detonation
of the compound, or material or any part thereof may cause
an explosion;

"Firearm' means any weapon which will expel, or is readily
capable of expelling, a projectile by the action of an
explosive and includes any such weapon, loaded or unloaded,
commonly referred to as a pistol, revolver, rifle, gun,
machine gun, shotgun, bazooka, or cannon;

"Force'' means physical action;

"Government' means (a) the government of the United States,

of this state or any political subdivision of this state;

ﬂ
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(b) any agency, subdivision, or department of the foregoing,
including the executive, legislative, and judicial branches;
(c) any corporation or other entity established by law to
carry on any governmental function; and (d) any commission,
corporation, or agency established by statute, compact, or
contract between or among governments for the execution of
intergovernmental programs;

"Governmental function' includes any activity which a public
servant is legally authorized to undertake on behalf of
government;

""Person' includes, where relevant, a corporation, partnership,
unincorporated association, or other legal entity. When used
to designate a party whose property may be the subject of
action constituting an offense, the word ”person" includes a
government which may lawfully own property in this state;
""Harm'' means loss, disadvantage, or injury to the person
affected, and includes loss, disadvantage or injury to any
other person in whose welfare he is interested;

"Included offense' means an offense: a. which is established
by proof of the same or less than all the facts required to
establish commission of the offense charged; b. which
consists of criminal facilitation of or an attempt or
solicitation to commit the offense charged; or c¢. which
differs from the offense charged only in that it constitutes
a less serious harm or risk of harm to the same person,
property, or public interest, or because a lesser degree of

culpability suffices to establish its commission;
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"Includes' should be read as if the phrase ''but is not
limited to'" were also set forth;

"Judge' includes justice of the Supreme Court;

"Law enforcement officer' or ''peace officer' means a public
servant authorized by law or by a government agency or
branch to enforce the law and to conduct or engage in
investigations or prosecutions for violations of law;
"Local' means of or pertaining to any political subdivision
of the state;

"official action' means a decision, opinion, recommendation,
vote, or other exercise of discretion;

"Official proceeding'' means a proceeding heard or which may
be heard before any government agency or branch or public
servant authorized to take evidence under oath, including
any referee, hearing examiner, commissioner, notary, or
other person taking testimony or a deposition in connection
with any such proceeding;

"Public servant'' means any officer or employee of government,
including law enforcement officers, whether elected or
appointed, and any person participating in the performance
of a governmental function, but the term does not include
witnesses;

""Reasonably believes'" designates a belief which is not reck-
lessly held by the actor;

"Serious bodily injury'" means bodily injury which creates

a substantial risk of death or which causes serious permanent -~
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22.

23.
24,

25.

26.

27.
28.
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disfigurement, unconsciousness, extreme pain, or permanent
or protracted loss or impairment of the function of any
bodily member or organ;

"Thing of value' means a gain or advantage, or anything
regarded, or which might reasonably be regarded, by the
beneficiary as a gain or advantage, including a gain or
advantage to any other person. ''Thing of pecuniary value"
means a thing of value in the form of money, tangible or
intangible property, commercial interests or anything else
the primary significance of which is economic gain;

"Act" or '"action' means a bodily movement, whether voluntary
or involuntary;

"Omission' means a failure to act;

"Actor" includes, where relevant, a person guilty of an
omission;

"Acted", "acts', and "actions" include, where relevant,
"omitted to act' and ''omissions to act'';

"Property' includes both real and personal property;
"Writing" includes printing, typewriting, and copying;
"Signature' includes any name, mark, or sign written or

affixed with intent to authenticate any instrument or writing.

Words used in the singular include the plural, and the plural

the singular. Words in the masculine gender includé the feminine and

neuter genders. Words used in the present tense include the future

tense, but exclude the past tense.

SECTION 301. BASIS OF LIABILITY FOR OFFENSES.) 1. A person
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commits an offense only if he engages in conduct, including an act,
an omission, or possession, in viclation of a statute which provides
that the conduct is an offense.

2. A person who omits to perform an act does not commit an
offense unless he has a legal duty to perform the act, nor shall such
an omission be an offense if the act is performed on his behalf by a
person legally authorized to perform it.

SECTION 302. REQUIREMENTS OF CULPABILITY.) 1. For the purposes
of this title, a person engages in conduct:

a. '"Intentionally" if, when he engages in the conduct, it is his

purpose to do so;

b. '"Knowingly' if, when he engages in the conduct, he knows or
has a firm belief, unaccompanied by substantial doubt, that
he is doing so, whether or not it is his purpose to do so;

c. '"Recklessly'" if he engages in the conduct in conscious and
clearly unjustifiable disregard of a substantial likelihood
of the existence of the relevant facts or risks, such dis-
regard involving a gross deviation from acceptable standards
of conduct, except that, as provided in section 502, awareness
of the risk is not required where its absence is due to
self-induced intoxication;

d. '"Negligently' if he engages in the conduct in unreasonable
disregard of a substantial likelihood of the existence of
the relevant facts or risks, such disregard involving a
gross deviation from acceptable standards of conduct; and

e. '"Willfully" if he engages in the conduct intentionally,

knowingly, or recklessly.

A\

S
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2. 1If a statute or regulation thereunder defining a crime does
not specify any culpability and does not provide explicitly that a
person may by guilty without culpability, the culpability that is
required is willfully. Except as otherwise expressly provided or
unless the context otherwise requires, if a statute provides that
conduct is a violation without including a requirement of culpability,
no culpability is required.

3. a. Except as otherwise expressly provided, where culpability
is required, that kind of culpability is required with
respect to every element of the conduct and to those
attendant circumstances specified in the definition of
the offense, except that where the required culpability
is "intentionally', the culpability required as to an
attendant circumstance is "knowingly''.

b. Except as otherwise expressly provided, if conduct is an
offense if it causes a particular result, the required
degree of culpability is required with respect to the
result.

c. Except as otherwise expressly provided, culpability is
not required with respect to any fact which is solely
a basis for grading.

d. Except as otherwise expressly provided, culpability is
not required with respect to facts which establish that a
defense does not exist, if the defense is defined in part
A of this title or chapter 10; otherwise the least kind
of culpability required for the offense is required with

respect to such facts.
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e. A factor as to which it is expressly stated that it must
"in fact'" exist is a factor for which culpability is not
required.

4. Any lesser degree of required culpability is satisfied if
the proven degree of culpability is higher.

5. Culpability is not required as to the fact that conduct is
an offense, except as otherwise expressly provided in a provision
outside this title.

SECTION 303. MISTAKE OF FACT IN AFFIRMATIVE DEFENSES.) Unless
otherwise expressly provided, a mistaken beli ef that the facts which
constitute an affirmative defense exist is not a defense.

SECTION 304. IGNORANCE OR MISTAKE NEGATING CULPABILITY.) (To
be redrafted)

SECTION 305. CAUSAL RELATIONSHIP BETWEEN CONDUCT AND RESULT.)
Causation may be found where the result would not have occurred but

for the conduct of the accused operating either alone or concurrently

with another cause, unless the concurrent cause was clearly sufficient

to produce the result and the conduct of the accused clearly insuf-
ficient.
SECTION 401. ACCOMPLICES.) 1. A person may be convicted of an
offense based upon the conduct of another person when:
a. Acting with the kind of culpability required for the offense,
he causes the other to engage in such conduct; or
b. With intent that an offense be committed, he commands,
induces, procures, or aids the other to commit it or, having
a legal duty to prevent its commission, he fails to make

proper effort to do so; or

N
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c. He is a co-conspirator and his association with the offense
meets the requirements of either of the other paragraphs of
this subsection.

A person is not liable under this subsection for the conduct of another
person when he is either expressly or by implication made not ac-
countable for such conduct by the statute defining the offense or
related provisions, because he is a victim of the offense or otherwise.
2. Unless otherwise provided, in a prosecution in which the
liability of the defendant is based upon the conduct of another person,
it is no defense that:

a. The defendant does not belong to the class of persons who,
because of their official status or other capacity or char-
acteristic, are by definition of the offense the only persons
capable of directly committing it; or

b. The person for whose conduct the defendant is being held
liable has been acquitted, has not been prosecuted or con-
victed or has been convicted of a different offense, or is
immune from prosecution, or is otherwise not subject to
justice.

SECTION 402. CORPORATE CRIMINAL LIABILITY.) 1. A corporation

may be convicted of:

a. Any offense committed by an agent of the corporation within
the scope of his employment on the basis of conduct authorized,
requested, or commanded,by any of the following or a combina-
tion of them:

(1) The board of directors;
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(2) An executive officer or any other agent in a position of
comparable authority with respect to the formulation of
corporate policy or the supervision in a managerial
capacity of subordinate employees;

(3) Any person, whether or not an officer of the corporation,
who controls the corporation or is responsibly involved
in forming its policy;

(4) Any other person for whose act or omission the statute
defining the offense provides corporate responsibility
for offenses;

b. Any offense consisting of an omission to discharge a specific

duty of affirmative conduct imposed on corporations by law;

c. Any class C or class D offense committed by an agent of the

corporation within the scope of his employment; or

d. Any offense for which an individual may be convicted without

proof of culpability, committed by an agent of the corporation

within the scope of his employment.

2. It is no defense that an individual upon whose conduct
liability of the corporation for an offense is based has been acquitted
has not been prosecuted or convicted or has been convicted of a
different offense, or is immune from prosecution, or is otherwise not
subject to justice.

SECTION 403. 1INDIVIDUAL ACCOUNTABILITY FOR CONDUCT ON BEHALF OF
ORGANIZATIONS.) 1. A person is legally accountable for any conduct
he performs or causes to be performed in the name of an organization
or in its behalf to the same extent as if the conduct were performed

in his own name or behalf.

N

ﬂ

2

“~
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2. Except as otherwise expressly provided, whenever a duty to
act is imposed upon an organization by a statute or regulation there-
under, any agent of the organization having primary responsibility
for the subject matter of the duty is legally accountable for an
omission to perform the required act to the same extent as if the duty
were imposed directly upon himself.

3. When an individual is convicted of an offense as an accomplice
of an organization, he is subject to the sentence authorized when a
natural person is convicted of that offense,

SECTION 409. DEFINITIONS AND GENERAL PROVISIONS.) 1. 1In this

chapter:

a. '"Organization'' means any legal entity, whether or not
organized as a corporation or unincorporated association, but
does not include an entity organized as or by a governmental
agency for the execution of a governmental program;

b. "Agent' means any partner, director, officer, servant,

employee, or other person authorized to act in behalf of
an organization.

2. Nothing in this chapter shall limit or extend the criminal
liability of an unincorporated association.

SECTION 501. JUVENILES.) Persons under the age of seven years
shall be deemed incapable of commission of an offense defined by the
Constitution or statutes of this state. The prosecution of any
person as an adult shall be barred if the offense was committed when
the person was less than sixteen years of age.

SECTION 502. INTOXICATION.) 1. Intoxication is a defense to
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the criminal charge only if it negates the culpability required as

an element of the offense charged. In any prosecution for an offense
evidence of intoxication of the defendant may be admitted whenever

it is relevant to negate the culpability required as an element of
the offense charged, except as provided in subsection (2).

2. A person is reckless with respect to an element of an offense
even though his disregard thereof is not conscious, if his not being
conscious thereof is due to self-induced intoxication.

SECTION 503. MENTAL DISEASE OR DEFECT.) 1. A person is not
responsible for criminal conduct if at the time of such conduct, as a
result of mental disease or defect, he lacks substantial capacity
either to appreciate the criminality of his conduct or to conform his
conduct to the requirements of law. ''Mental disease or defect'" does
not include an abnormality manifested only by repeated criminal or
otherwise antisocial conduct. Lack of criminal responsibility under
this section is a defense.

2. When a defendant is acquitted on the ground of mental disease
or defect, excluding responsibility, the court may, if it deems the
defendant dangerous to the public safety, order him committed to the
state hospital, or to such other place as may be appropriate for
custody, care, and treatment.

(Note: Two additional alternatives are to be drafted.)

SECTION 601. JUSTIFICATION.) 1. Except as otherwise expressly
provided, justification or excuse under this chapter is a defense.

2. If a person is justified or excused in using force against

ﬂ

another, but he recklessly or negligently injures or creates a risk of -~
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injury to other persons, the justifications afforded by this chapter
are unavailable in a prosecution for such recklessness or negligence,
as the case may be.

3. That conduct may be justified or excused within the meaning
of this chapter does not abolish or impair any remedy for such conduct
which is available in any civil action.

SECTION 602. EXECUTION OF PUBLIC DUTY.) 1. Conduct engaged in
by a public servant in the course of his official duties is justified
when it is required or authorized by law.

2. A person who has been directed by a public servant to assist
that public servant is justified in using force to carry out the public
servant's direction, unless the action directed by the public servant
is plainly unlawful.

3. A person is justified in using force upon another in order to
effect his arrest or prevent his escape when a public servant autharized
to make the arrest or prevent the escape is not available, if the
other person has committed, in the presence of the actor, any crime
which the actor is justified in using force to prevent or if the other
person has committed a felony involving force or violence.

SECTION 603. SELF-DEFENSE.) A person is justified in using
force upon another person in order to defend himself against danger
of imminent unlawful bodily injury, sexual assault, or detention by
such other person, except that:

1. A person is not justified in using force for the purpose of

resisting arrest, execution of process, or other performance
of duty by a public servant under color of law, but excessive

force may be resisted; and
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A person is not justified in using force if: a. he inten- N
tionally provokes unlawful action by another person in order

to cause bodily injury or death to such other person; or b.

he has entered into a mutual combat with another person or

is the initial aggressor unless he is resisting force which

is clearly excessive in the circumstances. A person's use

of defensive force after he withdraws from an encounter and
indicates to the other person that he has done so is justified

if the latter nevertheless continues or menaces unlawful

action,

SECTION 604. DEFENSE OF OTHERS.) A person is justified in using

force upon another person in order to defend anyone else if:

1.

The person defended would be justified in defending himself;
and
The person coming to the defense has not, by provocation or

otherwise, forfeited the right of self-defense.

SECTION 605. USE OF FORCE BY PERSONS WITH PARENTAL, CUSTODIAL,

OR SIMILAR RESPONSIBILITIES.) The use of force upon another person N

is justified under any of the following circumstances:

1.

A parent, guardian, or other person responsible for the care
and supervision of a minor, or teacher or other person
responsible for the care and supervision of such a minor for
a special purpose, or a person acting at the direction of
any of the foregoing persons, may use reasonable force upon
the minor for the purpose of safeguarding or promoting his

welfare, including prevention and punishment of his misconductA\
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,“1 and the maintenance of proper discipline. The force may be

2 used for this purpose,whether or not it is 'mecessary" as

3 required by section 607(1). The force used must not create
4 a substantial risk of death, serious bodily injury, dis-

5 figurement, or gross degradation;

6 2. A guardian or other person responsible for the care and super-
7 vision of an incompetent person,  or a person acting at the

8 direction of the guardian or responsible person, may use

9 reasonable force upon the incompetent person for the purpose
10 of safeguarding or promoting his welfare, including the pre-
11 vention of his misconduct or, when he is in a hospital or
12 other institution for care and custody, for the purpose of
13 maintaining reasonable discipline in the institution. The
14 force may be used for these purposes, whether or not it is
15 "mecessary' as required by section 607(1). The force used

16 must not create a substantial risk of death, serious bodily
17 injury, disfigurement, or gross degradation;
/18 3. A person responsible for the maintenance of order in a

19 vehicle, train, vessel, aircraft, or other carrier, or in a
20 place where others are assembled, or a person acting at the
21 responsible person's direction, may use force to maintain

22 order;

23 4. A duly licensed physician, or a person acting at his direction,
24 may use force in order to administer a recognized form of

25 treatment to promote the physical or mental health of a

26 patient if the treatment is administered 1. in an emergency,
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or 2. with the consent of the patient, or, if the patient
is a minor or an incompetent person, with the consent of his
parent, guardian, or other person entrusted with his care
and supervision, or 3. by order of a court of competent
jurisdiction;

A person may use force upon another person, about to commit
suicide or suffer serious bodily injury, in order to prevent

the death or serious bodily injury of such other person.

SECTION 606. USE OF FORCE IN DEFENSE OF PREMISES AND PROPERTY.)

Force is justified if it is used to prevent or terminate an unlawful

entry or other trespass in or upon premises, or to prevent an unlawful

carrying away or damaging of property, if the person using such force

first requests the person against whom such force is to be used to

desist from his interference with the premises or property, except

that a request is not necessary if it would be useless or dangerous

to make the request; or substantial damage would be done to the

property sought to be protected before the request could effectively

be made.

SECTION 607. LIMITS ON THE USE OF FORCE: EXCESSIVE FORCE;

DEADLY FORCE.) 1. A person is not justified in using more force

than is necessary and appropriate under the circumstances.

2.

a.

Deadly force is justified in the following instances:
When it is expressly authorized by law or occurs in the
lawful conduct of war;

When used in lawful self-defense, or in lawful defense of

others, if such force is necessary to protect the actor or

-~

“~N
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anyone else against death, serious bodily injury, or the com-
mission of a felony involving violence. The use of deadly
force is not justified if it can be avoided, with safety

to the actor and others, by retreat or other conduct involving
minimal interference with the freedom of the person menaced.
A person seeking to protect someone else must, before using
deadly force, try to cause that person to retreat, or other-
wise comply with the requirements of this provision, if
safety can be obtained thereby. But, 1. a public servant
justified in using force in the performance of his duties

or a person justified in using force in his assistance need
not desist from his efforts because of resistance or
threatened resistance by or on behalf of the person against
whom his action 1s directed, and 2. no person is required to
retreat from his dwelling, or place of work, unless he was the
original aggressor or is assailed by a person who he knows
also dwells or works there;

When used by a person in possession or control of a dwelling
or place of work, or a person who is licensed or privileged
to be there, if such force is necessary l. to prevent com-
mission of arson, burglary, robbery, or a felony involving
violence upon or in the dwelling or place of work, or 2. to
prevent a person in flight immediately after committing a
robbery or burglary from taking the fruits thereof from the
dwelling or place of work, and the use of force other than
deadly force for such purposes would expose anyone to sub-

stantial danger of serious bodily injury;
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When used by a public servant authorized to effect arrests or N

prevent escapes, if such force is necessary to effect an
arrest or to prevent the escape from custody of a person who
has committed or attempted to commit a felony involving
violence, or is attempting to escape by the use of a deadly
weapon, or has otherwise indicated that he is likely to
endanger human life or to inflict serious bodily injury
unless apprehended without delay;

When used by a guard or other public servant, if such force
is necessary to prevent the escape of a prisoner from a
detention facility, unless he knows that the prisoner is not
such a person as described in paragraph d above. A detention
facility is any place used for the confinement, pursuant to a
court order, of a person 1. charged with or convicted of an
offense, or 2. charged with being or adjudicated a juvenile
delinquent, or 3. held for extradition, or 4. otherwise

confined pursuant to court order;

When used by a duly licensed physician, or a person acting at"\

his direction, if such force is necessary to administer a

recognized form of treatment to promote the physical or

mental health of a patient and if the treatment is administered

1. in an emergency, or 2. with the consent of the patient,
or, if the patient is a minor or an incompetent person, with
the consent of his parent, guardian, or other person en-
trusted with his care and supervision, or 3. by order of a

court of competent jurisdiction;
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g. When used by a person who is directed or authorized by a
public servant, and who does not know that, if such is the
case, the public servant is himself not authorized to use
deadly force under the circumstances.

SECTION 608. EXCUSE.) A person's conduct is excused if he
believes that the facts are such that his conduct is necessary and
appropriate for any of the purposes which would establish a justifica-
tion or excuse under this chapter, even though his belief is mistaken.
However, if his belief is negligently or recklessly held, it is not
an excuse in a prosecution for an offense for which negligence or
recklessness, as the case may be, suffices to establish culpability.
Excuse under this subsection is a defense or affirmative defense
according to which type of defense would be established had the facts
been as the person believed them to be.

SECTION 609. MISTAKE OF LAW.) (To be redrafted)

SECTION 610. DURESS.) (To be redrafted)

SECTION 619. DEFINITIONS.) 1In this chapter:

1. "Force'" means physical action, threat, or menace against

another, and includes confinement;

2. '"Deadly force' means force which a person uses with the
intent of causing, or which he knows creates a substantial
risk of causing, death or serious bodily injury. A threat
to cause death or serious bodily injury, by the production
of a weapon or otherwise, so long as the actor's intent is
limited to creating an apprehension that he will use deadly

force if necessary, does not constitute deadly force;
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"premises' means all or any part of a building or real
property, or any structure, vehicle, or watercraft used for
overnight lodging of persons, or used by persons for carrying
on business therein;

"Dwelling' means any building or structure, though movable

or temporary, or a portion thereof, which is for the time

being a person's home or place of lodging.




NORTH DAKOTA LEGISLATIVE COUNCIL
Minutes
of the

COMMITIEE ON_JUDICIARY "B"
Meeting of Thursday and Friday, April 6-7, 1972
Room G-2, State Capitol
Bismarck, North Dakota

The Chairman, Senator Howard Freed, called the meeting of the
Committee on Judiciary 'B" to order at 9:30 a.m. on Thursday,
April 6, 1972, in Committee Room G-2 of the State Capitol in
Bismarck, North Dakota.

The roll call revealed the lack of a quorum, but the Chairman
decided to proceed with consideration of Committee business, with
all motions made being subject to ratification by the Committee
when a quorum is present.

Legislative members
present: Senator Freed
Representatives Atkinson, Hilleboe, Murphy

Citizen members
present: Judge Ralph Erickstad; Judge Harry Pearce;
Professor Thomas Lockney; Mr. Albert Wolf

Legislative members
absent: Senator Page
Representatives Kieffer, Stone

Citizen members
absent: Judge W. C. Lynch; Judge Kirk Smith;
Mr. Rodney Webb

Also present: Mr. Vance Hill; Mr. Charles Travis;
Mr. Robert Wefald

(Note: The foregoing listing of members present reflects a particular
member's presence during some portion of the meeting. At no one time
during the meeting was a quorum present.)

IT WAS MOVED BY REPRESENTATIVE MURPHY, SECONDED BY PROFESSOR
LOCKNEY, AND CARRIED that, subject to ratification, the reading of
the minutes of March 2-3, 1972, be dispensed with and the minutes
approved as mailed.

(Note: The text of all sections adopted by the Committee, subject
to ratification, are attached to these minutes as Appendix "A".)
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The Committee Counsel introduced Mr. Robert Wefald, who is
acting in the capacity of additional part-time staff for the Commltteg‘

The Committee discussed a proposed redraft of Section 304 as
follows:

SECTION 304. IGNORANCE OR MISTAKE.) 1. A person's ignorance
or mistake as to a matter of either fact or law, except as provided
in section 302(5), is an affirmative defense if it negatives the
existence of the mental state which is required with respect to i
an element of the offense.

2. Although ignorance or mistake would otherwise be a defense
to the offense charged, the person may be convicted of another
offense of which he would be guilty had the situation been as he |
supposed.

The Committee Counsel noted that Section 304 had been redrafted
pursuant to a motion made at the last meeting of the Committee, and
that the redraft was based primarily on Section 4-8 of the Illinois
Criminal Code. He also noted that the motion had been made by
Judge Pearce, who, the Committee Counsel believed, felt that ignorance
or mistake as to a matter of fact or law should provide an "affirmative
defense', which should be specifically stated. The first draft of
Section 304 simply provided that a person did not "commit' an offense,
if he was ignorant or mistaken as to a matter of either fact or law,
sn? the ignorance or mistake negated the required standard of culpa-

ility.

Professor Lockney inquired as to whether it would be constitu- N
tionally feasible to make ignorance or mistake of fact an "affirmative
defense', thus placing the burden of proving that defense on the
defendant.

After further discussion, IT WAS MOVED BY REPRESENTATIVE MURPHY,
SECONDED BY PROFESSOR LOCKNEY, AND CARRIED that, subject to ratifica-
tion, further consideration of Section 304 be laid over until Judge
Pearce was present.

The Chairman called on the Committee Counsel to read the second
redraft of Section 609 as follows:

SECTION 609. MISTAKE AS TO FACT THAT CONDUCT IS AN OFFENSE.)
A person's reasonable belief that his conduct does not constitute

ﬂ

an offense is an affirmative defense if:
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1. The offense is defined by an administrative order or
regulation which is unknown to him and has not been
published or otherwise made reasonably available to him,

and he could not have acquired such knowledge by the

exercise of due diligence pursuant to facts known to him; or

2. He acts in reliance upon a statute which is later determined

to be invalid; or
3. He acts in reliance upon a judicial decision, opinion, or
judgment, later determined to be erroneous or invalid; or
4. He acts in reliance upon an official interpretation of the

statute, order, or regulation defining the offense, made

by a public officer or agency legally authorized to interpret,

administer, or enforce such statute.

The Committee Counsel noted that Section 609 had also been
redrafted in accordance with a motion made at the last meeting of
the Committee. The redraft had been with reference to Section 4-8
of the Illinois Criminal Code, and to Section 2.04 of the Model
Penal Code.

IT WAS MOVED BY PROFESSOR LOCKNEY, SECONDED BY REPRESENTATIVE

MURPHY, AND CARRIED, subject to ratification, that further considera-

tion of the redraft of Section 609 be delayed, and that the staff
prepare an alternative draft of Section 609, taking cognizance of
the comments accompanying Section 609 in the 'Final Report' on the
FCC.

The Chairman then called on the Committee Counsel to read
Section 610 as follows:

SECTION 610. DURESS OR COMPULSION.) 1. It is an affirmative
defense to a criminal charge that the person engaged in the conduct
under the compulsion of threat or menace of the imminent infliction
of death or great bodily harm upon himself or upon a member of his
immediate family, if he reasonably believes death or great bodily

harm will be so inflicted if he does not perform such conduct.
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2. A married woman is not entitled, by reason of the presence
of her husband, to any presumption of compulsion. N

3. The defense defined in this section is not available to a
person who, by voluntarily entering into a criminal enterprise, or
otherwise, willfully placed himself in a situation where it was fore-
seeable that he would be subject to compulsion. The defense is also
unavailable if he was negligent in placing himself in such a situation,
whenever negligence suffices to establish culpability for the offense
charged.

IT WAS MOVED BY REPRESENTATIVE MURPHY, SECONDED BY PROFESSOR
LOCKNEY, AND CARRIED, subject to ratlflcatlon that further consider-
ation of Section 610 be laid over until such time as Judge Pearce

should be present.

The Chairman called on the Committee Counsel to read the first
redraft of Section 702 as follows:

SECTION 702. ENTRAPMENT.) 1. It is an affirmative defense
that the defendant was entrapped into committing the offense.

2. Entrapment occurs when a law enforcement (((agent)))
officer induces the commission of an offense, using persuasion or
other means likely to cause normally law-abiding persons to commit
the offense. Conduct merely affording a person an opportunity to

commit an offense does not constitute entrapment.

(((3. LAW ENFORCEMENT AGENT DEFINED. In this section ''law enforce-
ment agent' includes personnel of state and local law enforcement

agencies as well as of the United States, and any person cooperating
with such an agency.)))

The Committee Counsel noted that Section 702 provided for an
affirmative defense of entrapment, which defense is not provided
for in the Century Code. The Committee discussed the language
"normally law-abiding persons' contained in Subsection 2 of Section
702. Representative Murphy inquired as to whether the underlylng -~
theories of criminal law would allow a court to treat a 'mormally ‘
law-abiding person' any differently than a known criminal when the
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question arose of whether or not that person had been entrapped.

REPRESENTATIVE MURPHY MOVED that the language 'mormally law-
abiding persons' contained in Line 5 of Section 702 be deleted,
and that the words 'a person' be substituted therefor. PROFESSOR
LOCKNEY SECONDED THE MOTION for purposes of discussion.

Professor Lockney noted that Volume I, Working Papers, contained
a statement of the major problems faced in formulating an entrapment
statute. He indicated that one of the problems was in determining
the theory on which the entrapment defense should be based, and read
from Page 303 of Volume I as follows:

'"Should entrapment be predicated on the theory: (i) that the
law should not count countenance governmental wrongdoing which
offends the sensibilities of society or impugns the integrity
of the judicial process; or —

(ii) that the law should not permit the conviction of otherwise
innocent persons who have been induced to commit an offense.

REPRESENTATIVE MURPHY, WITH THE CONSENT OF HIS SECOND, THEN
WITHDREW THE MOTION. The Committee then discussed the fact that
Section 702, as redrafted, limited the possible instances of entrap-
ment to action by actual law enforcement officers. The Committee
Counsel noted that a policy question had been presented as to whether
entrapment should also be extended to persons cooperating with law
enforcement officers or law enforcement agencies.

IT WAS MOVED BY PROFESSOR LOCKNEY, SECONDED BY REPRESENTATIVE
MURPHY, AND CARRIED, subject to ratification, that Section 702 be
redrafted so that it reads exactly as it is presented in the Final
Report of the National Commission on Reform of Federal Criminal Laws.

The Committee Counsel read Section 1001 as follows:

SECTION 1001. CRIMINAL ATTEMPT.) 1. A person is guilty of
criminal attempt if, acting with the kind of culpability otherwise
required for commission of a crime, he (((intentionally))) engages
in conduct which, in act, constitutes a substantial step toward
commission of the crime. A ''substantial step' is any conduct which
is strongly corroborative of the firmness of the actor's intent to
complete the commission of the crime. Factual or legal impossibility
of committing the crime is not a defense, if the crime could have

been committed had the attendant circumstances been as the actor

believed them to be.
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2. A person who engages in conduct intending to aid another
to commit a crime is guilty of criminal attempt, if the conduct would )
establish his complicity under section 401 were the crime committed
by the other person, even if the other is not guilty of committing
or attempting the crime, for example, because he has a defense of
justification or entrapment.

3. Criminal attempt is an offense of the same class as the
offense attempted, except that an attempt to commit a class A offense
shall be a class B offense (((, and (b) whenever it is established
by a preponderance of the evidence at sentencing that the conduct
constituting the attempt did not come dangerously close to commission
of the crime, an attempt to commit a Class B felony shall be a
Class C felony and an attempt to commit a Class C felony shall be
a Class A misdemanor))).

The Committee Counsel noted that Section 1001 would replace
Sections 12-04-01, 12-04-02, and 12-04-03 of the Century Code dealing
with definitions and punishments for criminal attempts. He noted
that the word "intentionally" in Line 3 of the section had been
deleted because it seemed to imply another standard of culpability
in addition to the one required in the definition of the offense.

Professor Lockney indicated that the word "intentionally' refers,
more to the conduct which constitutes a substantial step toward ~N
commission, rather than the kind of culpability '"otherwise required
for commission of a crime'. IT WAS MOVED BY PROFESSOR LOCKNEY,

SECONDED BY REPRESENTATIVE ATKINSON, AND CARRIED, subject to
ratification, that the triple parentheses around the word "intention-
ally" in Line 3 of Section 1001 be deleted.

The Committee then discussed Subsection 2 and it was noted that
the staff had added a comma after the word "attempt" in the second
line of the subsection. IT WAS MOVED BY PROFESSOR LOCKNEY, SECONDED
BY REPRESENTATIVE ATKINSON, AND CARRIED, subject to ratification,
gh?t tge ",'"" on the second line of Subsection 2 of Section 1001 be

eleted,.

The Committee discussed Subsection 3 of Section 1001, and the
Com@ittee Counsel noted that he had deleted the language relating
to increasing sentencing if an attempt comes ''dangerously close' to
commission of the offense. ~
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IT WAS MOVED BY PROFESSOR LOCKNEY, SECONDED BY REPRESENTATIVE
ATKINSON, AND CARRIED, subject to ratification, that Section 1001,
as drafted by the National Commission, be adopted.

The Committee recessed for lunch at 12:07 p.m. and reconvened
at 1:10 p.m., at which time the Chairman called on the Committee
Counsel to read Section 1002 as follows:

SECTION 1002. CRIMINAL FACILITATION.) 1. A person is guilty
of criminal facilitation if he knowingly provides substantial assist-

ance to a person intending to commit a (((felony))) class A or class

B offense, and that person, in fact, commits the (((crime))) offense

contemplated, or a like or related (((felony))) offense, employing
the assistance so provided. The ready lawful availability from
others of the goods or services provided by a defendant is a factor
to be considered in determining whether or not his assistance was
substantial. This section does not apply to a person who is either
expressly or by implication made not accountable by the statute
defining the (((felony))) offense facilitated or related statutes.

2. Except as otherwise provided, it is no defense to a prosecu-
tion under this section that the person whose conduct the defendant
facilitated has been acquitted, has not been prosecuted or convicted,
has been convicted of a different offense, is immune from prosecution,
or is otherwise not subject to justice.

3. Facilitation of a class A (((felony))) offense is a class C
(((felony))) offense. Facilitation of a class B (((or Class C
felony))) offense is a class (((A misdemeanor))) D offense.

The Committee Counsel noted that Section 1002 deals with the
offense of criminal facilitation. Section 1002 would affect
Sections 12-02-06 and 29-11-42 of the Century Code. Criminal
facilitation is defined as the knowing provision of 'substantial
assistance'" to one who intends to commit a felony, if the person
in fact commits the felony contemplated or a similar felony, and
uses the assistance provided by the person charged with criminal
facilitation.
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The Committee discussed at great length the provision in Subsec-
tion 1 that "ready lawful availability' of the goods or services
provided by the defendant is to be considered in determining whether
or not his assistance was substantial.

IT WAS MOVED BY PROFESSOR LOCKNEY AND SECONDED BY REPRESENTATIVE
MURPHY that the penultimate sentence of Subsection 1 of Section 1002
should be noted in the minutes and the report of the Committee as
an area of contention. THIS MOTION WAS THEN WITHDRAWN,

IT WAS MOVED BY REPRESENTATIVE ATKINSON, SECONDED BY REPRESENTATIVE
MURPHY, AND CARRIED, subject to ratification, that Section 1002 be
approved as drafted, with a notation that the second sentence of
Subsection 1 of Section 1002 be noted as raising many questions
in the minds of Committee members.

The Committee again discussed the classification system tenta-
tively adopted at a previous meeting of the Committee. It was
noted that perhaps the classification system is going to have to
be modified in order to encompass the range of crimes covered by
the FCC. The Chairman agreed that the classification plan, which
was tentatively adopted, would have to be thoroughly reviewed at
the end of the Committee's work, but thought that it should be left
as is for the time being.

The Committee Counsel read Section 1003 as follows:

SECTION 1003. CRIMINAL SOLICITATION.) 1. A person is guilty
of criminal solicitation if he commands, induces, entreats, or
otherwise attempts to persuade another person to commit a (((particular

felony))) class A or class B offense, whether as principal or

accomplice, with intent to promote or facilitate the commission -~
(((of that felony))), under circumstances strongly corroborative
of that intent, and if the person solicited commits an overt act
in response to the solicitation.

2. It is a defense to a prosecution under this section that,
if the criminal object were achieved, the defendant would be a
victim of the offense, or the offense is so defined that his conduct
would be inevitably incident to its commission, or he otherwise would
not be guilty under the statute defining the offense or as an accomplice :

“~N

under section 401.
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3. It is no defense to a prosecution under this section that
the person solicited could not be guilty of the offense because
of lack of responsibility, (((or))) culpability, or other incapacity
or defense.

4, Criminal solicitation is an offense of the class next below

that of the (((crime))) offense solicited.

The Committee Counsel noted that Section 1003, defining
criminal solicitation, would affect Section 12-02-04, which treats
a person as a principal if he advises and encourages the commission
of either a felony or a misdemeanor. The Counsel noted that the
language of Subsection 1 of Section 1003 would be more restrictive
than the current North Dakota law, since it would limit criminal
solicitation to the solicitation of commission of a felony.

IT WAS MOVED BY PROFESSOR LOCKNEY, SECONDED BY REPRESENTATIVE
ATKINSON, AND CARRIED, subject to ratification, that Section 1003
be adopted as presented.

The Chairman called on the Committee Counsel to read Section 1004
as follows:

SECTION 1004. CRIMINAL CONSPIRACY.) 1. A person (((is guilty
0of))) commits conspiracy if he agrees with one or more persons to
engage in or cause (((the performance of))) conduct which, in fact,

constitutes (((a crime or crimes))) an offense or offenses, and,

except in the case of a class A offense, any one or more of such

persons does an overt act to effect an objective of the conspiracy.
The agreement need not be explicit, but may be implicit in the fact
of collaboration or existence of other circumstances.

2. 1If a person knows or could expect that one with whom he
agrees has agreed or will agree with another to effect the same

objective, he shall be deemed to have agreed with the other, whether

or not he knows the other's identity.
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3. A conspiracy shall be deemed to continue until its objectives
are accomplished, frustrated, or abandoned. '"Objectives" includes N
escape from the scene of the crime, distribution of booty, and
measures, other than silence, for concealing the crime or obstructing
justice in relation to it. A conspiracy shall be deemed abandoned if
no overt act to effect its objectives has been committed by any
conspirator during the applicable period of limitations.

4. It is no defense to a prosecution under this section that
the person with whom such person is alleged to have conspired has
been acquitted, has not been prosecuted or convicted, has been
convicted of a different offense, is immune from prosecution, or
is otherwise not subject to justice.

5. Accomplice liability for offenses committed in furtherance
of the conspiracy is to be determined as provided in section 401.

6. Conspiracy shall be (((subject to the penalties provided

for attempt in section 1001(3)))) an offense classified the same as

the offense concerning which the offender conspired.

The Committee Counsel noted that Section 1004, defining criminal
conspiracy, would replace Century Code Sections 12-03-01, 12-03-02, -
12-03-03, 12-03-04, and 12-03-05. He further noted that the Committ
had previously agreed that Section 12-03-02 should be deleted (see
Page 4, minutes of the meeting of September 20-21, 1971). The
Committee discussed the exception to the requirement that a conspiracy
cannot be proved without proof of an "overt act', which exception
is in case of a charge of conspiracy to commit a '"class A offense'.

The Committee Counsel noted that the exception was presently provided
for, in essence, in North Dakota law. The Committee also discussed
whether the penalty for criminal conspiracy should be the same as

the penalty provided for the substantive offense concerning which the
conspirators conspired.

IT WAS MOVED BY PROFESSOR LOCKNEY, SECONDED BY REPRESENTATIVE
ATKINSON AND CARRIED, subject to ratlflcatlon that the words
except in the case of a class A offense," be stricken from Lines
ey and 5 of Subsection I of Section 100%, and that Subsection 6 read
as originally drafted by the National Comm1331on -~
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Mr Hill noted that at the rate the Committee was proceeding, it
would be almost impossible to complete the Committee's work in time
to present a comprehensive bill to the Legislature. The Committee
discussed methods of expediting consideration of the necessary
sections of the FCC. Mr. Hill suggested that the Committee consider
sections in logical groupings (subchapters), with the staff giving
a general overview of the whole grouping, followed by questions,
amendments, or deletions. Then, the whole grouping of sections
could be adopted together.

After further discussion, the Chairman directed the staff to
prepare a presentation, by way of example, for use during this
meeting, with the presentation to consist of a staff overview of
logical groupings of sections of the FCC. After the staff overview
has been presented, the Chairman stated that he would call on the
Committee for its comments on a section-by-section basis, and if
the Committee felt that any section needed to be amended, amendments
would be made at that time. Thereafter, the Chairman would call for
a motion to approve all of the considered sections as a group, whether
or not they had been amended by the Committee.

The Committee Counsel noted that if this system is to be tried,
it would probably be best to revert to the offense classification
system used by the drafters of the FCC. He felt that, without
reflection on the validity of the tentatively adopted classification
plan, it would be best to avoid controversies over that plan if at
all possible. This could be achieved by simply adhering to the
federal classification plan for the time being, and then reconsidering
an overall classification plan when the Committee reaches those
sections of the proposed FCC which deal with the federal classification
plan. It was the consensus of the Committee members that, for the
purposes of the new method of Committee consideration, the staff
adhere to the federal classification plan in all future redrafts.

At this point, the Committee recessed until 9:00 a.m. on
Friday, April 7, 1972. When the Committee reconvened at 9:00 a.m.,
Judges Erickstad and Pearce were present.

The Chairman called on the Committee Counsel for a comprehensive
overview presentation of Sections 1301 through 1309. The text of the
sections was not read.

The Committee Counsel noted that he would give an overview which
would be designed to achieve the following minimum objectives:

1. To give notice that a particular provision of the proposed
FCC creates a new criminal offense not presently existing
in North Dakota;

2. To give notice that a given "comprehensive'' section (or
sections) of the proposed FCC does not encompass a particular
offense defined by North Dakota law, where the present
North Dakota statute is within the general subject matter
area of the '"comprehensive' federal section;
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3. To give notice that a redraft of a proposed FCC sec?ion will
change the penalty for the present North Dakota equivalent
from a misdemeanor to a felony, or vice versa;

4. To give notice that the staff has made either a grammatical
or substantive change in the proposed federal language,
except where the change is simply to delete language which
can only have relevance at the federal level, e.g., the
numerous jurisdictional provisions set out in the proposed
FCC;

5. To give notice of '"'policy questions'' raised by alternative
proposals stated in the comments to the proposed FCC; and |

6. To give notice of '"policy questions' raised by political,
social, cultural, or like questions which are ''unique"
to North Dakota.

The Committee Counsel then presented an overview of Section 1301
through 1309, indicating that those sections dealt primarily with
physical obstruction of governmental functions.

Section 1301 is a definition of a general offense of physical
obstruction of a governmental function, or of the administration of |
law, and the offense is classified as a Class A misdemeanor. The
section would replace numerous sections of the Century Code, some
of which are classified as felonies and some as misdemeanors. How-
ever, these which are classified as felonies would be better prosecuted
under such headings as robbery, theft, assault, etc. Otherwise,

Section 1301 does not represent any major change from present North
Dakota law.

Other offenses defined in Sections 1302 through 1309 include
'"preventing arrest or discharge of other duties'" (Section 1302);
"hindering law enforcement' (Section 1303); "aiding consummation
of crime' (Section 1304); '"failure to appear after release; bail
jumping" (Section 1305); '"escape' (Section 1306): '"public servants “N
permitting escape' (Section 1307); '"inciting or leading riot in deten-
tion facilities" (Section 1308); and "introducing or possessing
contraband useful for escape" (Section 1309). (Note: The text of
Sections 1301 through 1309, as adopted by the Committee, subject
to ratification, are included in Appendix "A'.)

The 'policy questions' raised by these sections are as follows:

First, Section 1302 provides a defense to the charge of
preventing arrest, if the public servant was acting '"unlawfully".
This defense is not specifically provided for in the Century
Code, although North Dakota case law seems to recognize the
defense. See State v. Moe, 151 N,W.2d 310. The policy question
then is whether North Dakota should have such a defense;

Second, Section 1305, dealing with bail jumping, classifies
the offense according to whether the offender was released afte
being charged with a felony, after being convicted of any crime,
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or after being charged with a misdemeanor. 1In the first two
cases, the offense is classified as a Class C felony; and in
the latter case, it is classified as a Class A misdemeanor.
Section 29-08-27, which Section 1305 would replace, simply
makes jumping bail a misdemeanor;

Third, Section 1306, dealing with escape, grades the offense
as a Class A misdemeanor, unless the offender used a weapon to
implement his escape, in which case it is classified as a Class B
felony., If the escapee uses force, or was escaping after being
charged with a felony, the crime of escape is classified as a
Class C felony. In contrast, Section 12-16-06 would punish
an escape as a felony if the escapee had been charged or convicted
of a felony, and as a misdemeanor if the escapee had been charged
or convicted of a misdemeanor. Other than for these differences
in offense classification, the FCC escape provisions do not
constitute a substantial change from present North Dakota law;

Fourth, Section 1307 makes it a Class A misdemeanor for a
public servant to ''recklessly' permit an escape; and a Class B
misdemeanor to 'megligently' permit an escape. Present North
Dakota law, see Section 12-16-14, would probably classify either
type of action as a misdemeanor;

Fifth, Section 1308 provides for the offense of inciting
or leading a riot in a prison. North Dakota presently has no
statutory equivalent for this section; thus, if the section is
adopted, a new crime would be created. The policy question
presented is should North Dakota have a specific crime allowing
prosecution of the leaders of prison riots, or should the general
riot statutes (particularly those dealing with inciting to
riot) be relied on to prosecute this type of offense; and

Sixth, Section 1309 makes it an offense for a potential
escapee from a detention facility to '"unlawfully' provide himself
with an object useful to his escape. North Dakota has no
present statutory law which would be the equivalent of that
portion of Section 1309. The policy question presented is whether
North Dakota should have such a provision. The provision is
in the proposed FCC primarily because present federal law
provides for it.

In regard to Section 1302, Professor Lockney questioned whether
it is desirable to allow a person charged with resisting arrest to
defend on the basis that the public servant making the arrest was
"acting unlawfully'. The Committee discussed this question at
length; however, no specific motion was made.

Representative Hilleboe noted that Section 1303, prohibiting
""hindering law enforcement' would also apply to the so-called "traffic
offenses'", and wondered whether this was desirable.

Judge Pearce questioned the desirability of the affirmative
defense provided by Subsection 3 of Section 1305 defining 'bail
jumping'". He thought that the language excusing a nonappearance
was particularly confusing.
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Judge Pearce stated he felt it was not necessary that an offender
be specifically provided with a statutory affirmative defense, sinceA‘\
the situations in which he could raise the affirmative defense would
also be situations which, if proven, would negate the type of culpa-
bility required under Subsection 1. Judge Pearce also noted that
although Subsection 1 did not contain a statement of required culpa-
bility, Subsection 2 of Section 302 required that the state of
culpability was "willfully' where culpability was not stated.

In line with his comments, Judge Pearce felt that Subsection 3
should be deleted, and that further, a specific standard of culpability,
i.e., "willfully", should be inserted in Subsection 1.

IT WAS MOVED BY JUDGE PEARCE AND SECONDED BY REPRESENTATIVE
HILLEBOE that Subsection 3 of Section 1305 be deleted, and that
the staff redraft Subsection 1 of Section 1305 to specifically
include "willfully" as a standard of culpability therein.

Professor Lockney spoke against the motion, stating he felt
that where there was contention concerning the rationale for the
federal version of a particular offense, the Committee should be
prone to leave it as drafted by the National Commission. In addition,
he felt that there was a general attack being made on the theory of
affirmative defenses, which could be extremely troublesome, since
the entire FCC is based on distinguishing between ''defenses' and
"affirmative defenses'.

Judge Pearce replied that he had no intention of making a
general attack on the statutory provision of affirmative defenses,
but simply felt that the "affirmative defense' provided by Subsection 3
of Section 1305 was stated in very confusing language, and, at any
rate, was unnecessary. At that point JUDGE PEARCE'S MOTION, STATED
ABOVE, PASSED, subject to ratification, by a vote of 3 to 2.

The Committee discussed Section 1308, providing increased
penalties for those persons who incite or lead a riot in a ”detentionq\
facility'. Representative Hilleboe inquired as to whether the
section should be limited to detention facilities. He asked whether
the rationale for the section wouldn't be equally as great in favor
of increased or special penalties for inciting or leading a riot in
a state college dormitory, for instance.

Representative Atkinson inquired as to why the text of the federal
language was changed so that it requires six or more persons to consti-
tute a riot, rather than five or more persons. The Committee Counsel
replied that that change was made in light of an earlier decision
by the Committee regarding the general riot statute, to the effect
that it should require six persons to constitute a riot. Representative
Atkinson stated that the number chosen to be the minimum limit for
a riotous group was essentially arbitrary in nature, and, that being
the case, he could see no reason for deviating from the number chosen
by the National Commission.

Therefore, IT WAS MOVED BY REPRESENTATIVE ATKINSON, SECONDED BY N
JUDGE PEARCE, AND CARRIED, subject to ratification, that for the
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purposes of consideration of the draft of the FCC, a riotous group
would consist a minimum of five persons.

After further discussion, IT WAS MOVED BY PROFESSOR LOCKNEY,
SECQNDED BY REPRESENTATIVE ATKINSON, AND CARRIED, subject to ratifi-
cation, that Sections 1301 through 1309, as amended, be adopted.

The Chairman then called on Mr. Robert Wefald, Assistant Committee
Counsel, for his overview comments on Sections 1321 through 1327.
Mr. Wefald stated that those seven sections dealt primarily with
obstruction of justice through such actions as interference with
jurors, witnesses, or informants, or through tampering with physical
evidence. He noted that the sections taken together were more compre-
hensive than corresponding sections of the Century Code.

Mr. Wefald indicated that Sections 1321 through 1327 contained
two provisions which may not be needed or desired in a redraft of
Title 12. He stated that the two sections he was referring to were
Section 1325, which prohibits demonstrations intended to influence
judicial proceedings, and Section 1327, which makes it a crime for
a person not to disclose that he is working on retainer when he is
attempting to influence a public servant regarding a criminal matter.

Speaking specifically about Section 1321, Mr. Wefald noted that
its provisions prohibiting tampering with witnesses or informants,
or the solicitation of bribes by witnesses or informants, are broader
than the corresponding sections in Title 12. He also noted that
the acts prohibited by Section 1321 are punished as class C felonies,
whereas all of the sections which Section 1321 would replace are
classified as misdemeanors. Thus, the Committee was presented with
a policy question as to whether the federal penalty should remain.

In regard to Section 1322, making it an offense to tamper with
an informant involved in a criminal investigation, Mr. Wefald noted
that North Dakota has no similar offense now. Therefore, the sole
policy question before the Committee is whet