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12-33: See letter to Senator Tim Mathern; July 20, 1988, by Jim Ganje 

12.1 -01 -04: Section 109 of the Federal Criminal Code; March 2-3, 1972, Judiciary 'B" Committee minutes, 
pp. 13, 15, 16, and July 20-21, 1972, pp. 44-46 

12.1-01 -O4(06): See entry for 12.1 -01 -04; September 30-October 1, 1974, Judiciary "A" Committee 
minutes, pp. 16-1 7, 20-21 

12.1-01-05: 1973 Judiciary standing committee minutes for Senate Bill No. 2046; see also 1973 Judiciary 
"0" Committee report, p. 93; October 26-27, 1972, Judiciary "B" Committee minutes, pp. 13-14; 
July 24-25, 1974, Judiciary "A" Committee minutes, p. 7 

12.1-02-02: Section 302 of the Federal Criminal Code; March 2-3, 1972, Judiciary 'B" Committee minutes, 
pp. 17-20; North Dakota Criminal Code Hornbook, p. 132 

12.1-02-05: Section 305 of the Federal Criminal Code; March 2-3, 1972, Judiciary 'B" Committee minutes, 
p. 21 

12.1 -05-05: Section 605 of the Federal Criminal Code; March 2-3, 1972, Judiciary "Bn Committee minutes 

12.1-05-08: Section 608 of the Federal Criminal Code; March 2-3, 1972, Judiciary "8" Committee minutes, 
pp. 45-46; North Dakota Criminal Code Hornbook, pp. 149-150 

12.1 -05-1 2: Sec!isn 619 of the Federal Criminal Code; March 2-3, 1972, Judiciary 'B" Committee minutes, 
pp. 41-43 

12.1-06-04: Section 1004 of the Federal Criminal Code: April 6-7, 1972, Judiciary 'B" Committee minutes, 
pp. 9-10 

12.1-07-03 and 04: February 15, 1974, Judiciary "A" Committee minutes, p. 22 (card #5), and 
September 30-October 1, 1974, pp. 15-16 (card #13) 

12.1-08-01: Section 1301 of the Federal Criminal Code; April 6-7, 1972, Judiciary 'B" Committee minutes, 
pp. 11-12, 15; July 25-26, 1974, Judiciary 'A" Committee minutes, p. 8 

12.1 -08-02: Section 1302 of the Federal Criminal Code; April 6-7, 1972, Judiciary 'B" Committee minutes, 
pp. 11-12, 15; September 30-October 1, 1974, Judiciary "A" Committee minutes, pp. 17, 21 

12.1-08-03: Section 1303 of the Federal Criminal Code; April 6-7, 1972, Judiciary "8" Committee minutes, 
pp. 12-1 5; September 30-October 1, 1974, Judiciary "A" Committee minutes, pp. 17-21 

12.1-08-06: Section 1306 of the Federal Criminal Code; April 6-7, 1972, Judiciary "B" Committee minutes, 
pp. 12, 13, 15 

12.1-10-05: Section 1345 of the Federal Criminal Code; May 1 1-12, 1972, Judiciary 'B" Committee minutes, 
pp. 13-14. 16 

12.1 -1 1-01: Section 1351 of the Federal Criminal Code: May 11-1 2, 1977, Judiciary "B" Committee minutes, 
pp. 20-23 

12.1 -1 1-02: Section 1352 of the Federal Criminal Code; May 11-1 2, 1972, Judiciary "B" Committee minutes, 
pp. 20-23; July 25-26, 1974, Judiciary "A" Committee minutes, p. 8 

12.1 -1 1-03: Section 1354 of the Federal Criminal Code; May 1 1-1 2, 1972, Judiciary "B" Committee minutes, 
pp. 20-23 

12.1 -1 2-0 1: Section 1361 of the Federal Crimi~ai Code; May 1 1-1 2, 1972, Judiciary "B" Committee minutes, 
pp. 23-24, 27-29 



12.1-1 3-03: See 1960 North Dakota Century Code parent for Section 12-1 0-06 as well as 1971 supplement, 
to North Dakota Century Code; September 20-21, 1971, Judiciary "B" Committee minutes, p. 16; 
September 21-22, 1972, Judiciary "B" Committee minutes, pp, 37, 39 

12.1 -14-01: May 11-12, 1972, Judiciary 'A" Committee minutes, p. 42 

12.1-1 4-03: Section 1531 of the Federal Crimina! Code; May 1 1-1 2, 1972, Judiciary "B" Committee minutes; 
April 25-26, 1974, Judiciary 'A" Committee minutes, pp. 2-3 

12.1 -14-04 and 05: Sections l512-15lS of the Federal Criminal Code; May 11-12, 1972, Judiciary "6" 
Committee minutes, pp. 40-43 

12.1 -1 5-02: Section 1561 of the Federal Criminal Code; May 1 1-1 2, 1972, Judiciary 'B" Committee minutes, 
pp. 47-48 

12.1-1 5-04: Section 1563 of the Federal Criminal Code; May 1 1-1 2, 1972, Judiciary "B" Committee minutes, 
pp. 45-46 

12.1-1 6-02: North Dakota Criminal Code Hornbook, p. 162; Section 1602 of the Federal Criminal Code; 
May 11 -12, 1972, Judiciary "B" Committee minutes, pp. 49-51 

12.1-1 7-01 : Section 161 1 of the Federal Criminal Code; May 11-12, 1972, Judiciary "B" Committee minutes, 
pp. 51-56; 1975 Judiciary 'A" Committee report, p. 125; September 30-October 1, 1974, Judiciary 
"A" Committee minutes, pp. 18, 23 

12.1 -1 7-02(3): Section 161 2 of the Federal Criminal Code; May 1 1-1 2, 1972, Judiciary '8" Committee 
minutes, pp. 51-56 (card #6) 

12.1 -1 7-03: Section 161 3 of the Federal Criminal Code; May 1 '1 -1 2, 1972, Judiciary 'B" Committee minutes, 
pp. 52-56 

12.1 -1 7-04: Section 1614 of the Federal Criminal Code; May 1 1-1 2, 1972, Judiciary "B" Committee minutes, 
pp. 52-56 

12.1-1 7-05: Section 161 6 of the Federal Criminal Code; May 11 -1 2, 1972, Judiciary 73" Committee minutes, 
pp. 52-56 

12.1-17-07 and 08: Sections 1618 and 1619 of the Federal Criminal Code; May 11-12, 1972, Judiciary '6" 
Committee minutes, pp. 53-56; July 25-26, 1974, Judiciary "A" Committee minutes, pp. 9-10 

12.1-1 8-02: Section 1632 of the Federal Criminal Code; May 1 1-1 2, 1972, Judiciary 'B" Committee minutes, 
pp. 57-59; North Dakota Criminal Code Hornbook, p. 165 

12.1-1 8-03: Section 1633 of the Federal Criminal Code; M,ay 1 1-1 2, 1972, Judiciary 'B" Committee minutes, 
pp. 58-59; North Dakota Criminal Code Hornbook, pp. 165-166 

12.1-20-02: Section 1649 of the Federal Criminal Code; June 20-21, 1972, Judiciary 'B" Committee 
minutes, pp. 15-22; July 20-21, 1972, p. 10-1 1; scan remaining minutes also 

12.1-20-05: Section 1645 of the Federal Criminal Code; North Dakota Criminal Code Hornbook, 
pp. 21 9-220; Judiciary 'B" Committee minutes: June 20-21, 1972, pp. 15, 16, 19, 20; July 20-21, 
1972, pp. 11, 30; August 24-25, 1972, pp. 3, 7, 13, 14, 21 

12.1-20-08: See 1960 North Dakota Century Code parent for Section 12-22-08 'Fornication;" June 20-21, 
1972, Judiciary "B" Committee minutes, pp. 11, 15-22; July 20-21, 1972, Judiciary "B" Committee 
minutes, pp. 6, 8 (Section 1644), 10-12; August 24-25, 1972, Judiciary "B" Committee minutes, pp. 1, 
4 (Section 1649) 8 (Section 1646)J .Q (Sedon l648), 12-1 7; September 21-22,1972, Judiciary "6" 
Committee minutes, pp. 31 -35; October 26-27, 1972, Judiciary "Bn Committee minutes, p. 16 and 
NDCC Section 12-20-1 1-Alt.1, Section 12-20-08-Alt.2 and 3 on attachments; standard legislative 
history for 1973 SB 2049; North Dakota Criminal Code Hornbook, pp. 221-222. 



12.1-20-1 0 (originally Section 12-22-1 2 from 1960 NDCC): Judiciary "B" Committee minutes: June 20-21, 
1972, pp. 21-22; July 20-21, 1972, pp. 10-12; August 24-25, 1972, pp. 8, 14-15; North Dakota 
Criminal Code Hornbook, p. 222; 1987 Legislative Council's Judiciary Committee report, p. 132 

12.1-20-1 1: North Dakota Criminal Code Hornbook, p. 224; November 22-23, 1971, Judiciary "B" 
Committee minutes, p. 17 

12.1-22-02: Section 171 1 of the Federal Criminal Code; North Dakota Criminal Code Hornbook, 
pp. 178-184; June 20-21, 1972, Judiciary "B" Committee minutes, pp. 24-26 

12.1 -22-03: Section 1712 of the Federal Criminal Code; June 20-21, 1972, Judiciary "B" Committee 
minutes, pp. 24-26 

12.1 -22-06: Section 171 9 of the Federal Criminal Code; June 20-21, 1972, Judiciary "B" Committee 
minutes, pp. 23, 26 

12.1-23-02: Section 1732 of the Federal Criminal Code; North Dakota Criminal Code Hornbook, 
pp. 184-188; June 20-21, 1972, Judiciary "B" Committee minutes, pp. 27-28, pp. 36, 40 

12.1-23-03: Section 1733 of the Federal Criminal Code; North Dakota Criminal Code Hornbook, 
pp. 188-1 89; June 20-21, 1972, Judiciary "Bn Committee minutes, pp. 36-37,40 

12.1-23-06: Section 1736 of the Federal Criminal Code; North Dakota Criminal Code Hombook, 
pp. 193-194; June 20-21, 1972, Judiciary "8" Committee minutes, pp. 38, 40; September 30- 
October 1, 1974, Judiciary "A" Committee minutes, pp. 17, 19, 24 

12.1-28-O!: November 22-23, 1971, Judiciary "8" Committee minutes, pp. 21-26, and July 20-21, 1972, 
pp. 38-42 

12.1-28-02: Sections 1831 and 1832 of the Federal Criminal Code; July 20-21, 1972. Judiciary "B" 
Committee minutes, pp. 34-42 

12.1 -31 -01: Section 1861 of the Federal Criminal Code; July 20-21, 1972, Judiciary 'B" Committee minutes; 
North Dakota Criminal Code Hombook, p. 207 

12.1 -31 -03: October 26-27, 1972, Judiciary "B" Committee minutes, pp. 14-1 5 (it was 12-31 -03) 

12.1-32-01(7): In 1975 section was numbered (6), August 30-31, 1973, Judiciary "A" Committee minutes, 
p. 1-4 

12.1-32-02(1)(c): Intermittent Imprisonment; start with NDCC Sections 12-06-30, 31, and 32. (1957 SB 62 - 
no history); see January 24-25, 1972, Judiciary "Bn Committee minutes, pp. 1, 12, 14-15; 
August 24-25, 1972, Judiciary "B" minutes, beginning with pp. 26-27, 33, 41, discussion on p. 51 

12.1 -32-02(2): September 21 -22, 1972, Judiciary "0" Committee minutes; see also Section 3204 of the 
Federal Criminal Code. Use ABA Standards - Comparative Analysis to North Dakota Law 

12.1 -32-06: Section 3102 of the Federal Criminal Code; August 24-25, 1972, Judiciary "B" Committee 
minutes, pp. 38, 52, 53, 62. Also use Hombook I3 Probation 

12.1 -32-07: Section 3103 of the Federal Criminal Code; August 24-25, 1972, Judiciary "8" Committee 
minutes, pp. 38-40, 51-62, and September 21-22, 1972, pp. 5-7, 18-25. Also pp. 123-1 26 of North 
Dakota Criminal Code Hombook 

12.1-32-08: August 24-25, 1972, Judiciary "8" Committee minutes, pp. 54-56; September 21-22, 1972, 
Judiciary "8" Committee minutes, pp. 7-8, 18. 20-22, 24; July 25-26, 1974. Judiciary "A" Committee 
minutes, p. 11 

12.1 -32-09(e): August 24-25, 1972, Judiciary "8" Committee minutes, pp. 26, 28, 29, 51, 53, 57, 58; 
September 21-22, 1972, Judiciary '8" Committee, pp. 1, 9, 23; North Dakota Criminal Code 
Hombook, pp. 127-129; see (e) of the Federal Criminal Code Section 3202 



12.1-33-02: 1973 Judiciary "0" Legislative Council report, p. 92; August 24-25, 1972, Judiciary 'B" 
Committee minutes, pp. 31, 59 

14-07-1 5: March 28-29, 1974, Judiciary "A" Committee minutes, pp. 28-29 

14-09-22: March 28-29, 1974, Judiciary *A" Committee minutes, p. 29 

19-03.1-23: May 23-24, 1974, Judiciary 'A" Committee minutes, pp. 30-34 

19-03.1 -30: May 23-24, 1974, Judiciary "A" Committee minutes, pp. 35-36 

29-03-01: Was Section 12-06-03 (no specific Judiciary "B" Committee minutes found) 

29-03-01 .I : October 26-27, 1972, Judiciary "B" Committee minutes, p. 12 (it was 12-06-02) 

35-27-08: March 28-29, 1974, Judiciary 'A" Committee minutes, pp. 13-14 

36-09-23: March 28-29, 1974, Judiciary 'A" Committee minutes, pp. 37-38 

51-09-02: October 25-26, 1973, Judiciary 'A" Committee minutes, p. 17 
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Tent a t  ive Agenda 

Meeting of Yonday, June 28 ,  1971 
Committee Room G - 2 ,  S t a t e  C a p i t a l  

Bismarck, North Dakota 

10:00 2.n. Call t o  Order 
Ro l l  Call  

10:15 a.m. In t roduc to ry  remarks 

10:30 a.m. P r e s e n t a t i o n  by M r .  Vance Hill r ega rd ing  progr2ss 
under h i s  c o n s u l t i n g  agreement wi th  the Law E2l:r:t- 
ment Council  

1 l : L O  a.m. Considera t ion  of commit tee 's  r e s p o n s i b i l i t i e s  -..der 
House Concurrent Resolut ion No. 3050 - d e t e r ~ i n z t r : :  - - 
of method o f  procedure - p r e s e n t a t i o n  of  sraz: :.c.x 
on c l a s s i f i c a t i o n  of o f f e n s e s  and p e n a l t i e s  

12:OO noon Luncheon recess 

1:15 p . s .  Reconvene - continue discussion of 1 1 : l O  a.m. F c ~ =  



NORTH DAKOTA LEGISLATItm COUNCIL 

of  the  

- Meeting of  Monday, June 28, 1971 
Room C-2, S t a t e  Cap i to l  
Bismarck, North Dakota 

The Chairman, Senator  Howard Freed, c a l l e d  t h e  meeting of t h e  
Committee on J u d i c i a r y  "13" t o  o r d e r  a t  10:OO a.m. on Monday, June 28, 
1971, i n  ConunitCee Room G-2 of t h e  S t a t e  C a p i t o l  i n  Bismarck, North 
Dakota. 

Members p resen t :  Senators  Freed, Page 
Represente t ives  Atkinson, Henry, H i l l e b o e , -  

Murphy, Stone 

Advisor)- members 
p resen t :  Judge W.  C .  Lynch, M r .  Rodney Webb, 

M r .  Alber t  A.  Wolf 

Members absent  : Representa t ive  K i e f f e r  

Advisory members 
absent :  Judge Ralph Er icks tad ,  Judge Kirk Smith, 

M r .  Harry Pearce,  Mr. Larry Kraft  

Also present  : M r .  C .  Emerson Hurry, M r .  Vance H i l l ,  
Representa t ive  Bryce S t r e i b e l  

The Chairman welcomed t h e  members of t h e  Committee and pointed o u t  
t h z t ,  because of t h e  n a t u r e  of  t h e  s tudy,  t h e  L e g i s l a t i v e  Counc i l ' s  
Cha iman  hkd author ized  t h e  a d d i t i o n  of advisory  members t o  t h e  Com- 
m i t t e e  consisting of judges and p r a c t i c i n g  lawyers.  

The C h a i n a n  t h e n  c a l l e d  on M r .  Vance H i l l  who discussed b r i e f l y  
t h e  r e v i s i o n  p r o j e c t  which he i s  ca r ry ing  out under a  Law Enforcement 
Counci l  g r a n t .  M r .  H i l l  noted t h a t  he in tends  t o  work i n  c l o s e  cooper- 
ation wi th  t h e  Committee on J u d i c i a r y  "Bt ' .  

The Committee then  discussed sentencing theory .  Judge Lynch noted  
that i n  Borth  Dakota t h e  cour t  i s  respons ib le  f o r  sentencing,  and t h a t  
b e f o r e  a sentence i s  pronounced, a prcsentence r e p o r t  i s  genera l ly  
s t u d i e d .  A f t e r  sentencing, t h e  judge Loses j u r i s d i c t i o n  of t h e  defendant 
arid j u r i s d i c t i o n  is  vested i n  t h e  Boarcl uE P a r o l e .  M r .  Albert  Wolf 
pointed o u t  that t h z  proper  concept of sentencing  should be t o  sentence  
t h e  man, not  t h e  criae.  



The Committee then  d iscussed  i t s  r e s p o n s i b i l i t i e s  under House 
Concurrent Resolut ion No. 3050, and the  r e l a t i o n s h i p  of the  Committee 
t o  M r .  Vance H i l l .  It was noted t h a t  ".. H i l l  d e s i r e s  t o  work w i t h  t h e  
Committee, but a l s o  d e s i r e s  t o  r e t a i n  a  c e r t a i n  degree of independence 
r e g a r d i n g  thz  submission of s e p a r a t e  d r a f t s  i n  ins t ances  where h i s  i d e a s  
v a r y  from those of t h e  Committee as  a  whole. 

The Chairman c a l l e d  on a  member of t h e  Council  s t a f f  t o  r e a d  House 
Concurrent Resolution No. 3050. Following t h e  r ead ing ,  the  Chairman 
exp la ined  t h a t  t h e .  ~ o m m i t t e e ' s  r e s p o n s i b i l i t y  does not  include m a t t e r s  
r e l a t e d  t o  c r imina l  procedure.  . 

The Chairman c a l l e d  on M r .  Vance H i l l  f o r  an o u t l i n e  of t h e  method- 
o logy he in tends  t o  use i n  working on c r imina l  code r e v i s i o n .  M r .  H i l l  
exp la ined  t h a t  t h e  g o a l  of  h i s  r e v i s i o n  p r o j e c t  i s  t o  secure c l e a r  and 
c o n c i s e  laws and p e n a l t i e s  f o r  v i o l a t i o n s  which combine t h e  i d e a l s  and 
p r a c t i c e s  of  t h e  ma jo r i ty  of  North Dakotans i n  t h e  1970 's .  He noted 
t h a t  t h i s  goal  could be reached by pursuing t h e  fol lowing o b j e c t i v e s :  

1. By t h e  c o n s o l i d a t i o n  of r e l a t e d  code s e c t i o n s ;  

2. By t h e  s t a n d a r d i z a t i o n ,  s i n p l i f i c a t i o n ,  and reduct ion  of 
e x i s t i n g  language ; 

3. By t h e  d e l e t i o n  o f  obso le te  and unnecessary p rov i s ions ;  

4 .  By t h e  e l i m i n a t i o n  of loopholes ,  ambigu i t i e s ,  and c o n f l i c t s ;  

5. By t h e  c r e a t i o n  of s tandardized ,  f l e x i b l e ,  and e q u i t a b l e  
sentences ;  and 

6. By the  c r e a t i o n  of model c o r r e c t i o n a l  s t a t u t e s .  

The Chairman t h e n  c a l l e d  on the  s t a f f  of t h e  L e g i s l a t i v e  Council  
t o  r ead  a background memorandum. a t t ached  h e r e t o  a s  Appendix "A",  
r e g a r d i n g  c l a s ~ i f i c a r i o n  of sentences .  ~ e ~ r e s e n t a t i v k * ~ u r ~ h ~ ,  no t ing  
t h a t  many crimes can be both f e l o n i e s  and misdemeanors, inqui red  why 
i t  i s  necessary t o  c l a s s i f y  them a t  a l l .  M r .  Hurry s t a t e d - t h a t  , i n -  
a d d i t i o n  t o  the need f o r  a r a t i o n a l  mechod of a s s ign ing  p e n a l t i e s  t o  
p r e s e n t  and f u t u r e  c r i m i n a l  s t a t u t e s ,  c l a s s i f i c a t i o n  i s  necessary i n  
o r d e r  t o  allow c e r t a i n  o t h e r  c i v i l  d i s a b i l i t y  t o  provis ions  t o  t ake  
e f f e c t ,  i f  those c i v i l  d i s a b i l i t y  provis ions  were t o  be r e t a i n e d .  M r .  
Wolf s t a t e d  t h a t  c l a s s i f i c a t i o n  i s  a l s o  necessary f o r  purposes of e x t r a -  
d i t i o n ,  s i n c e  e x t r a d i t i o n  i s  genera l ly  allowed f o r  f e l o n i e s ,  but  not  f o r  
misdemeznors . 

The Committee t h e n  d iscussed  the  i d e a  of  mandatory minimum s e n t e n c e s .  
Mr. H i l l  s t a t e d  t h a t  t h e  mandatory minimum sentence  theory was probably 
not a v a l i d  r e h a b i l i t a t i v e  t o o l .  X r .  Wolf agreed wi th  M r .  H i l l  s  oppo- 
s i t i o n  t o  the mandatory minimum sentence and noted  t h a t  t h e r e  a r e  t h r e e  
p o s t u l a t e s  which must be taken i n t o  account i n  t h e  sentencing procedure: 
F i r s t ,  t h e  cour t  should sentence  t h e  man, not  t h e  cr ime;  second, i t  should 
be noted t h a t  t h e  f e a r  of i n c a r c e r a t i o n  i s  a  g r e a t e r  d e t e r r e n t  than  

x a r c e r a t i o n  i t s e l f ;  and t h i r d ,  i t  should be noted t h a t  t h e  de fe r red  
impos i t ion  of sentence procedure i s  a va luable  correctional t o o l .  



Representa t ive  Henry i n q u i r e d  as  t o  t h e  C o r n i t t e e ' s  thoughts 
r e g a r d i n g  t h e  use of  r e s t i t u t i o n  a s  p a r t  of t h e  penal ty  s t r u c t u r e ,  
e s p e c i a l l y  i n  t h e  cases  of crimes such as  vandalism. Mr. Webb s t a t e d  
t h a t  t h e  theory of r e s t i t u t i o n  should be nade a  p a r t  of the  Committee's 
s tudy .  

S 

The ~ornrnit tes d iscussed  t h e  de fe r red  imposi t ion  of sentence pro- 
cedure ,  and Judge Lynch explained the  procedure.  He noted t h a t  87  percent  
o f  t h o s e  persons who had rece ived  de fe r red  imposi t ions  cf  sentencing 
dur ing  t h e  l a s t  10 years  d i d  not  cornlit f u r t h e r  o f fenses .  

Judge Lynch s t a t e d  t h e  c o b i t t e e  has a  tremendous job before  i t  
and t h a t  goals  should be set regarding where law enforcement ernphasis 
should  be put on t h e  types  of crimes; i . e . ,  should law enforcement 
emphasis be placed on t r a f f i c  v i o l a t i o n s  o r  on crimes of v io lence ,  e t c .  

The Committee r ecessed  f o r  lunch a t  12:05 p.m. and reconvened e t  
1:15 p.m. 

The Chairman c a l l e d  on t h e  s t a f f  f o r  an explanat ion  of t h e  p o s s i b l e  
methods of  a t t a c k i n g  t h e  code r e v i s i o n  p r o j e c t .  The Committee Counsel 
noted  t h e r e  a r e  two b a s i c  ways of going a t  t h e  r e v i s i o n :  E i the r  s t a r t i n g  
from t h e  beginning and working through t h e  present  c r imina l  code and 
o t h e r  code sec t ions  c r e a t i n g  crimes r e v i s i n g  them as  you go along,  o r  
e l s e  us ing  a  model c r i m i n a l  code which i s  a l r eady  developed as  a s t a r t i n g  
p o i n t .  M r .  Webb noted t h a t  t h e  North Dakota c r imina l  lm  has m r e  
precedent behind it than  any o t h e r  body of s t a t e  law i n  North Dakota. 
He s t a t e d  t h a t  he favored  housecleaning and conso l ida t ion  of t h e  p resen t  
c r i m i n a l  s t a t u t e s ,  i ~ c l u d i n g  a  long look a t  a l l  s e c t i o n s  of the  Century 
Code c r e a t i n g  and d e f i n i n g  cr imes.  

Representat ive Hi l leboe  s t a t e d  t h a t  t h e  C o m ~ i t t e e  should f i r s t  
c l a s s i f y  p e n a l t i e s  aild then  go through t h e  p r i n t o u t  of t h e  code s e c t i o n s  
c r e a t i n g  and de f in ing  crimes on a  sec t ion-by-sec t ion  b a s i s .  Represent-  
a t i v e  Murphy f e l t  t h a t  t h e  r e s u l t i n g  c r imina l  code should be a s  s h o r t  
and conc i se  as  poss ib le .  

M r .  Murry noted t h a t  t h e  Committee stiould probably s t a r t  w i t h  
T i t l e  12. the  Dresent North Dakota Crimes Code. work throunh i t ,  and 
accoinplish thrke.. t h ings :  F i r s t ,  determine i f  a par t i cu la r -o f fense  should 
remain a s  a s t a t u t o r y  o f f e n s e ;  second, i f  a  p a r t i c u l a r  of fense  i s  t o  
remain as such, t o  determine i t s  ser iousness-and where p e n a l t i e s  should  
be set; and t h i r d ,  whether a  conso l ida t ion  of t h a t  of fense  with o t h e r  
r e l a t e d  offenses  can t a k e  p lace .  

M r .  H i l l  noted t h a t  perhaps the  Committee should give s e r i o u s  
cons ide ra t ion  t o  t h e  handl ing o f  a  major i ty  of t r a f f i c  of fenses  o u t s i d e  
of t h e  cr iminal  code. 

4 
The Coninittee f u r t h e r  d iscussed  t h e  c l a s s i f i c a t i o n  of o f fenses  and 

p e n a l t i e s ,  and M r .  H i l l  suggested t h a t  perhaps t h e  Bismarck mernbers of 
t h e  Coinmittee should be des ignated  a s  a subcommittee t o  c l a s s i f y  a i f e n s e s  
and p e n a l t i e s .  



I T  WAS MOVED BY REPRESENTATIVE STONE, SECONDED BY REPRESENTATIVE 
HENRY, AND UNANMOUSLY CARRIED t h a t  a c l a s s i f i c z t i o n  of o f fenses  and 
p e n a l t i e s  i s  t o  be prepared by t h e  Committee s t a f f ,  with t h e  h e l p  of  
t h e  Bismarck membership of t h e  C o r n i t t e e ,  and t h a t  the  c l a s s i f i c a t i o n  
i s  t o  be mailed t o  t h e  membership of t h e  Committee p r i o r  t o  t h e  nex t  
meeting. 

M r .  Rodney Webb noted . t h a t  the  Committee i s  going t o  have t o  t a k e  
under cons ide ra t ion  t h e  problem of environmental  p o l l u t i o n  and cr iminal  
o f f e n s e s  involved the rewi th ;  t h e  problems of  whether o r  not i n s a n i t y  ar 
alcohol i sm should be considered defenses t o  c r imina l  prosecut ion;  t h e  
problem of making r e s t i t u t i o n  t o  v ic t ims  of cr ime;  and whether o r  n o t  z 
fund should be c r e a t e d  f o r  making r e p a r a t i o n  t o  v ic t ims  of crime. 

Representa t ive  Murphy inqu i red  a s  t o  whether t h e  work of t h e  
C o n s t i t u t i o n a l  Convention would a f f e c t  t h e  work of t h i s  Commit t e e .  The 
Chairman r e p l i e d  t h a t  s i n c e  i t  was r e l a t i v e l y  foreseeable  t h a t  t h e  
C o n s t i t u t i o n a l  Convention would not propose d e f i n i t i o n s  of crimes i n  
any new c o n s t i t u t i o n a l  r e v i s i o n ,  it was r e l a t i v e l y  un l ike ly  t h a t  t h e  
work of t h e  Convention would a f f e c t  t h e  Committee s work. 

M r .  Murry d iscussed  t h e  f a c t  t h a t  t h e  Council  s t a f f  had made 
a p p l i c a t i o n  f o r  a g r a n t  of f e d e r a l  funds from t h e  Law Enforcement 
Ass i s t ance  Administrat ion through t h e  North Dakota Combined Law Enforce 
ment Council .  

Representa t ive  Henry inqu i red  a s  t o  whether i t  wouldn't  be necess  
t o  d r a f t  numerous b i l l s  t o  c a r r y  out t h e  r e v i s i o n .  M r .  Murry s t a t e d  i t  
would probably not  r e q u i r e  numerous b i l l s .  He envisioned t h e  C o ~ m i t t e c  
e f f o r t s  r e s u l t i n g  i n  one major r e v i s i o n  b i l l  and s e v e r a l  b i l l s ,  deal ing 
w i t h  c o n t r o v e r s i a l  m a t t e r s ,  which would amend t h e  major r e v i s i o n  b i l l .  
The procedure would be somewhat s i m i l a r  t o  t h a t  followed by t h e  i n t s r i c  
Committee on Education during t h e  1969-1971 biennium when t h a t  C o m ~ i t t c  
c a r r i e d  out a r e v i s i o n  of  t h e  elementary and secondary educat ion 
s t a t u t e s .  

Representa t ive  Hi l l eboe  noted t h a t  t h e  dec i s ions  of t h e  Supreme 
Court of  t h e  United S t a t e s  may, i n  many c a s e s ,  i n v a l i d a t e  many of t h e  
s t a t u t e s  dea l ing  wi th  pub l i c  morals,  and t h a t  t h e  Committee would have 
t o  t a k e  note  of  t h e s e  dec i s ions  i n  i t s  cons ide ra t ions  of t h a t  type  o f  
c r i m i n a l  s t a t u t e .  

M r .  Murry noted ,  i n  regard  t o  t h e  committee 's  mode of procedure,  
t h a t  it would probably be b e s t  not  t o  t a k e  any o u t s i d e  testimony u n t i l  
t h e  Committee had reached t h e  second d r a f t  of  i t s  proposed r e v i s i o n .  

It was t h e  consensus of t h e  Committee t h z t  t h e  s t a f f  of t h e  
L e g i s l a t i v e  Council cause 15 copies  of T i t l e  12 of t h e  North Dakota 
Century Code t o  be p r i n t e d  o u t ,  using t h e  s t a t u t o r y  search  and r e t r i e v i  
system, f o r  use a s  working papers by t h e  Committee. 

The Chairman urned t h e  members of t h e  Committee t o  be wel l - inforn  
rega rd ing  the  p r e s e n t  s t a t u t o r y  crimes i n  North Dakota and o t h e r  a r e a s  
o f  c r imina l  code r e v i s i o n  procedure,  s o  t h a t  t h e  Committee would be re< 



t o  b e  f u l l y  engaged i n  t h e  process  by the  t ime of t h e  next meeting. The 
Committee d iscussed  t h e  t ime f o r  t h e  n e s t  meeting, and i t  was noted it 
should  probably be he ld  i n  t h e  e a r l y  f a l l  and t h a t  i t  would very l i k e l y  
be a two-day meeting. 

The Chairman appointed Representat ive Myron Atkinson as  t h e  Chairman 
of t h e  subcornxiittee appointed t o  prepare a  c l a s s i f i c a t i o n  of o f fenses  
and p e n a l t i e s .  2 

11 
~nc Withoct ob jec t ion ,  t h e  meeting was dec la red  adjourned a t  3 :40  p.m. 

on Monday, June 28,  1971.  
a 

D i r e c t o r  

John\A . Graham 
~ @ i s & n t  Di rec to r  



Appendix "A" 

Prepared by the  staCf of the  
L e g i s l a t i v e  Council f o r  r b  
Commi t cee  on Judicial-y "ij" 

June 1971 

In North Dakota, c l a s s i f i c a t i o n  of c r i n i n a l  offenses  cosnenccs 
wi th  the  StEte C o n s t i t u ~ i - o n .  Sect ion 23 of  the  ConsCituiica provides 
that- malicious i n t e r f e r e n c e  01: hindrance v;!lich p revsn t s  a?;- cici-zen 
f r o 3  obta in ing  *employmenC or enjoying emp!.oymmt- n k e a d y  cl- . i-zind i s  
a  misder.eanor. 

Sec t ion  45 of t h e  Cons t i tu t ion  provides  t h a t  each t:ou:51 of th-rc 
Leg i s l a tu re  s h a l l  hgve the  power to  punish f o r  contempt, b u t  t h a t  
no im?rj.sonnent by either House f o r  carltempt s h a l l  con t i ccc  beyond 
30 days. I 

Sect ion 196 of t he  C o c s t i t u t i o n  provides t h a t  the Governor ; : ~ d  
c e r t a i n  o ther  s t a t e  officials can be imi>eached f o r  h a b i t m l  drunkcn- I 
n e s s ,  crj-mes, c o r r u p t  conduct., or malfeasance o r  t n i s d c ~ e x ~ ~ r  i n  o f f i c e  -- - . - -  -- 
S e c t r F o Z Q T o f  the  C o n s t i t u t i o n  provldss  t b a t  a l l .  ~ i f i c e i : s  no t  lrablcl  I 
t o  inpeachinent s h a l l  be  subjcc t t o  removal f o r  ~ni.scc;nd~~cC, n:al.- 
feasancc ,  c r l n e ,  ox misdemeanor i-n of £ i c e ,  o r  f o r  h a b i t u z l  drunken- 
n e s s  o r  gross  incoqxt -ence  . I 

Sect ion 6 of t h e  Cons t i tu t ion ,  dea l ing  with b a t 1  f o r  crirci.nai 
ofFer:ses, r e f e r s  t o  "capi tc?l  offenses: '  which neeti not  b e  b ~ i l ~ l j i ~  

I r -  whcxe proof of comlisr.ic;n 1.s cvlcl t ; ' .~!  t UL. L I I C  ~rt:;-.~~!r;:~~i:i-un ;:I-'..-: -- t" . I 
Secticr? 8 of the Cons t i tu t ion  r e f e r s  t o  the  term "f=.lony" and 

provides  t h a t  no person st1:tll b c  procccdcd a g a i n s t  f o r  a j?clony 
except  by indic tment ,  crztil anqther  procedure i s  pro:~idzd hy l a v .  I 

Sect ion 17 of the  Cons t i tu t ion  provides  t h a t  "ne i thc r  s la . rcry 
nor  involuntary  s e r v i t u d e ,  unless  f o r  the  punishment of c r i n c  , s b a l  l 
ever be t o l e r a t e d  i n  t h i s  s t a t e " ,  I 

The s t a t u t o r y  c l a s s i f i c a t i . o n  of crimes i n  Korth Dakota i s  con- 
t a i n e d  i n  s e c t i o n  12-01-07 of the Century Code which reads  as f o l l o x s :  

"Crimes or p u b l i c  of fenses  a r e  e i t i ~ e r  f e l o n i e s  or m t s f 2 ~ m e z n o r s .  
A felony i s  a crime which i s  or may be punishable  with d e a t h  
o r  imprisonment i n  the  p e n i t e n t i a r y .  Every o ther  crime i s  a  
misdemeanor. When a  crime punishsble  by imprisonnent i n  the  
p e n i t e n t i a r y  a l s o  i s  punishable by f i n e  o r  imprison:nent i n  s 
county j a i l ,  i n  t h e  d i s c r e ~ i o n ' o f  thc  c o u r t  o r  ju ry ,  i t  i s ,  
except  when o therwise  e s p e c i a l l y  dec la red  by law t o  be  a Eelony, 
a misdemeanor f o r  a l l  purposes a f t e r  a judgment inposing a 
pun'lshnent o t h e r  than imprisonment i n  the  pen i t en t i a ry . "  

Sec t ion  12-01-12 of the  Century Code provides  t h a t  T i t l e  1 2 ,  
crimes end punishments, does n o t  a f f e c t  any power conferred by law 
upon any pub l i c  body, t r i b u n a l ,  or o f f i c e r  t o  impose or  i n f l i c t  
punishrn~nt  f o r  a contempt. 



I n  a d d i t i o n  t o  t h e  c l a s s i f i c a t i o n  of crimes provided by secz ion  
12-01-07, s e c t i o n s  12-06-10 and 12-06-14 provide genera l  punishments 
f o r  f e l o n i e s  and misdemeanors. Sect ion 12-06-10 provides t h a t  where 
an of fense  i s  dec la red  t o  be a  felony,  bu t  wi th  no s p e c i f i c  pena l ty  
a t t a c h e d ,  the  o f fense  i s  punishable by a  f i n e  of no t  more than $1,000, 
by imprisonment i n  t h e  p e n i t e n t i a r y  f o r  no t  l e s s  than one nor nore  
thtin f i v e  years ,  o r  by both  f i n e  and Lmprisonnent. 

Sec t ion  12-06-14 provides t h a t  unless  a  s p e c i f i c  penal ty  i s  
p resc r ibed ,  a  misdemeanor is' t o  be punished by imprisonment i n  the  
county j a i l  f o r  n o t  more than one year ,  o r  by a  f i n e  of no t  more than 
$500, o r  by both such f i n e  and im2risonment. 

The lack of a  comprehensive s t a t u t o r y  c l a s s i f i c a t i . o n  of crimes 
and p e n a l t i e s  i n  North Dakota has r e s u l t e d  i n  t h e  s c a t t e r i n g  thsough- 
o u t  the  Century Code of d e f i n i t i o n s  of crin?es and p r e s c r i p t i o n s  of 
p e n a l t i e s  i n c o n s i s t e n t  wi th  the genera l  d e f i n i t i o n s  contained in 
T i t l e  1 2 .  The g r a v i t y  of t h e  prescr ibed  p e n a l t i e s  a r e  a l s o  ineog- 
s i s  tent  in comparison t o  t h e  r e l a t i v e  g r a v i t y  of var ious  o f fenses .  

For ins t ance ,  s e c t i o n  65-05-31 (Workmen's Compensation T i t l e )  
provides  t h a t  any person knowingly making a  f a l s e  a f f i d a v i t  i n  con- 
nec t ion  ~ c i t h  a conpensation claim i s  g u i l t y  of p e r j u r y ,  and i s  
punishable  by a  f i n e  of n o t  more than $2,000, o r  by imprisonment i n  
t h e  p e n i t e n t i a r y  f o r  n o t  more than one yea r ,  o r  by both such f i n e  
and imprisonment. Thus, t h e  s t a t u t e  prescr ibed  i n c a r c e r a t i o n  ac- 
cording Lo the mexinun prescr ibed  f o r  a nlisdeitleanor, but  p r ~ v l d e s  
f o r  a f i n e  exceeding t h e  m a x i m u m  provided a s  genera l  p u n i s h ~ z n t  f o r  
a fe lony.  The p e r j u r y  p resc r ibed  by s e c t i o n  65-05-31 would p r o b a b l y  
be  def ined  a s  a  fe lony undei- s e c t i o n  12-01-07 because the  offendzr  
i s  s u b j e c t  t o  inprisonmcnt i n  t h e  p e n i t e n t i a r y .  But i t  seems incon- 
s i s t e n t  t h a t  the  imprisonsent  prescr ibed  i s  l e s s  than t h a t  conta ined  
i n  the  genera l  s t a t u t e ,  while  t h e  f i n e  p resc r ibed  i s  double t h a t  con- 
t a i n e d  i n  the g e n e r a l  s t a t u t e .  

Sec t ion  57-33.1-12 d e a l s  with w i l l f u l  f a i l u r e  t o  comply wi th  
t h e  Century  cod^ chap te r  dea l ing  with t axa t ion  of coopera t ive  e l e c -  
t r i c a l  genera t ing  p l a n t s .  It provides t h a t  t h e  offender  i s  g u i l t y  
of a  misdemeanor punishable  by a f i n e  .of n o t  more than $5,030, o r  
by imprisonment i n  a  county j a i l  f o r  not  more than one yea r ,  or  by 
b o t h  such f i n e  and i m ~ r i s o n m e n t .  Thus, we have any offense s p e c i -  
f i c a l l y  dzc lared  t o  be a  nisdemeanor. An of fender  i s  sub jec t  t o  t h e  
maximurn misdemeanor imprisonment under the  genera l  misdemeanor s t a t -  
u t e s  ( sec t ion  12-06-14). But he i s  a l s o  s u b j e c t  t o  a  f i n e  t h a t  i s  
f i v e  times t h e  maximux f i n e  provided i n  t h e  g e n e r a l  s t a t u t e  d e a l i n g  
wi th  puncshment f o r  f e lony  ( sec t ion  12-06-10). 

A person who d e p o s i t s  dead animals,  o f f a l ,  o r  o ther  r e f u s e  which 
i s  o f fens ive  t o  t h e  senses  o r  d e l e t e r i o u s  t o  h e a l t h  on or  near any 
l a k e  or  stream i n  t h i s  S t a t e  i s  g u i l t y  of a  misdemeanor and i s  
punishable  by a  f i n e  of no t  l e s s  than $20 nor more than $100 ( N D X  
s e c t i o n  61-01-13). A person who rece ives  payment of any c o s t s ,  f e e s ,  



bond, f i n e ,  o r  pena l ty  imposed by law or  ordinance and f a i l s  t o  
execute  a w r i t t e n  r e c e i p t  i n  t r i p l i c a t e  t h e r e f o r ,  and d e l i v e r s  t h e  
o r i g i n a l  t o  the  person paying the same, d e l i v e r s  a copy t o  the  
munic ipa l i ty  or  department,  and r e t a i n s  one copy i n  h i s  f i l e s ,  i s  
g u i l t y  of  a misdemeanor. Since no s p e c i f i c  penal ty  i s  a t t a c h e d  t o  
t h e  l a t t e r  o f fense ,  t h e  offender  i s  s u b j e c t ,  pursuant  t o  s e c t i o n  
12-06-14, t o  irnprisonaent i n  the county j a i l  up t o  one y e a r ,  t o  a 
f i n e  of up t o  $500, or  to both  such f i n e  and imprisonment. . . 

C l a s s i f i c a t i o n  of y u b l i c  of fenses  i n t o  f e l o n i e s  and nisderneano 
has o t h e r  e f f e c t s  i n  a d d i t i o n  t o  providing a basis f o r  a l o g i c a l  
de terminat ion  of the  ser iousness  of a p a r t i c u l a r  c r imina l  a c t .  For 
i n s t a n c e ,  s e c t i o n  29-26-04 provides t h a t  i f  a defendant i s  convic ted  
of a f e lony ,  he must be personal ly  p r e s e n t  when judgment i s  pro-  
nounced upon him, bu t  need not  be p r e s e n t  when judgment i s  pronounce 
upon him fol lowing convic t ion  f o r  a nisdeneanor . 

A f u r t h e r  example i s  l a i d  oxt  i n  the  case  of I n  Re S t r i c k e r ,  
62 ND 215, 242 NW 912 (1932). I n  t h a t  c a s e  t h e  defendant S t r i c k e r  
was charned i n  a county c o u r t  with inc reased  i u r i s d i c t i o n  w i t h  com- 
m i t t i n g  i h e  crime of aggravated a s s a u l t  acd b a t t e r y  which was 
punishable  by a f i n e  of n o t  more than $1,000, or  by imprisonaent i n  
t h e  county j a i l  o r  p e n i t e n t i a r y  f o r  no t  more than one year ,  or  by 
b o t h  such f i n e  and imprisonment. 

The defendant ,  S t r i c k e r ,  en tered  a p l e a  of g u i l t y  and was sen- 
tenced t o  s e n e  a term of 1 year i n  j a i l  and Fay s f i n e  oE $503. 

The defendant  v e t i t i o n e d  f o r  a w r i t  of habeas corpus on t h e  
b a s i s  t h a t  the  coun'ty c o u r t  with inc reased  j u r i s d i c t i o n  d i d  n o t  have 
i u r i s d i c t i o n  of the  of fense .  The Supreme Court of North Dakota 
agreed ,  using t h e  following r a t i o n a l e .  

Sec t ion  111 of t h e  Cons t i tu t ion  g ives  county cour t s  wi th  i n -  
c r e a s e d  j u r i s d i c t i o n  concurrent  j u r i s d i c t i o n  wi th  the d i s t r i c t  c o u r t  
over  all c r imina l  a c t i o n s  below the  grade of fe lony.  The s t a t u t o r y  
d e f i n i t i o n  of a f e lony  (which corresponded, i n  1932, t o  the  p r e s e n t  
s e c t i o n  12-01-07 of the  Century Code) provided t h a t  a fe lony i s  a 
crime which may be punishable  with dea th  o r  imprisonment i n  t h e  
p e n i t e n t i a r y ,  and t h a t  where an a l t e r n a t i v e  was provided f o r  im2riso 
ment i n  a county j a i l ,  t h e  crime may be considered a misdeneanor f o r  
all purposes a f t e r  a judgment imposing a punishment o ther  than i m -  
prisonment i n  t h e  p e n i t e n t i a r y .  

The c o u r t  reasoned t h a t  s ince  the  de terminat ion  a s  t o  whether 
t h e  p a r t i c u l a r  crime charged was a misdemeanor could only be made a £  
judgment, the  county c o u r t  wi th  increased  j u r i s d i c t i o n  d id  no t  have 
o r i g i n a l  j u r i s d i c t i o n  s i n c e  the  crime charged had the  p o s s i b i l i t y  of 
be ing  punished by imprisonment i n  the  p e n i t e n t i a r y ,  and t h e r e f o r e  wa 
a fe lony .  



CLASSIFICATION OF CRINES AND PENALTIES 
I N  OTHER SELECTED CRIMINAL CODES 

The r e c e n t l y  enacted Colorado Criminal Code (Senate E i l l  No. 
2 6 2 ,  1971 Session of the  Colorado Leg i s  l a t u r e )  c l a s s i f i e d  o f fenses  
i n t o  t en  c a t e g o r i e s .  Five c l a s s e s  of f e l o n i e s ,  th ree  c l a s s e s  of 
misderreanors, and two c l a s s e s  of p e t t y  o f fenses .  

The f i v e  c l a s s e s  of f e l o n i e s :  F i r s t  c l a s s ,  a  minimum sen teace  
of l i f e  imprisonment and a  maximum sentence of dea th ;  second c l a s s ,  
a  minimum sentence of t e n  yea r s  imprisonment i n  the  S t a t e  P e n i t e n t i a r y  
and a  maximum sentence of 50 years  inprisonment i n  the S t a t e  Peni- 
t e n t i a r y ;  t h i r d  c l a s s ,  a  minimum sentence of f i v e  years  imprisonment 
i n  t h e  S t a t e  P e n i t e n t i a r y  and a maximum sentence  of 40 years  imprison- 
ment i n  the S t a t e  P e n i t e n t i a r y ;  f o u r t h  c l a s s ,  a  minimum sentence of 
one year imprisonment, o r  a $2,000 f i n e ,  o r  bo th ,  and a  maximum 
sentence  of 10 yea r s  imprisonment, o r  a  $30,000 f i n e ,  or  both;  and 
f i f t h  c l a s s ,  a  minimum sentence of one year  imprisonineut, or  a $1,000 
f i n e ,  and a  maximum sentence of f i v e  years  imprisonment, o r  a  $15,000 
f i n e ,  o r  both.  

The c l a s s i f i c a t i o n  of misdemeanors: F i r s t  c l a s s ,  a  minimum 
sentence  of s i x  months imprisonment, o r  a  $500 f i n e ,  or both,  and a  
maximum sentence of 24 months imprisonment, o r  a  $5,000 f i n e ,  o r  both ;  
second c l a s s ,  a minimum sentence of t h r e e  months imprisonment, or a  
$250 f i n e ,  o r  both ,  and a maximum sentence of 12 rnon~hs imprisonnent,  
o r  a  $1,000 f i n e ,  o r  both ;  and t h i r d  c l a s s ,  a  minimum sentence of a 
$50 f i n e ,  and a maximum sentence  of s i x  months imprisonment, o r  a 
$750 f i n e ,  or  both.  

The new Colorado law provides t h a t  no term of imprisonment f o r  
conv ic t ion  of a  misdemeanor s h a l l  be served i n  t h e  S t a t e  P e n i t e n t i a r y  
u n l e s s  i t  i s  served concur ren t ly  with a  term f o r  convic t ion  of a 
f e l o n y .  

The Colorado p e t t y  of fense  c l a s s i f i c a t i o n  s t a t u t e  (40-1-107) 
r e a d s  a s  follows: "A v i o l a t i o n  of a  s t a t u t e  of t h i s  s t a t e  i s  a  ' p e t t y  
o f f e n s e '  i f  s p e c i f i c a l l y  c l a s s i f i e d  a s . a  c l a s s  one o r  c l a s s  two p e t t y  
o f f e n s e .  The p e n a l t y  f o r  commission of a  c l a s s  one p e t t y  of fense  i s  
a f i n e  of no t  more than $500 or  imprisonment f o r  not  more than s i x  
months o the r  than i n  t h e  S t a t e  P e n i t e n t i a r y ,  o r  both.  The p e n a l t y  f o r  
commission of a  c l a s s  two p e t t y  of fense  i s  a f i n e  s p e c i f i e d  i n  t h e  
s e c t i o n  de f in ing  t h e  o f f e n s e .  The pena l ty  assessment procedure of 
s e c t i o n  40-1-305 i s  a v a i l a b l e  f o r  t h e  payment of f i n e s  i n  c l a s s  two 
p e t t y  of fense  cases  .t '  

Sone examples of c l a s s i f i c a t i o n s  of s p e c i f i c  crimes under t h e  
Colorado c l a s s i f i c a t i o n  system: F i r s t  degree murder i s  a  c l a s s  one 
fe lony ;  manslaughter i s  a  c l a s s  four  fe lony,  a s  i s  vehicular  homicide; 
f i r s t  degree a s s a u l t  i s  a  c l a s s  th ree  fe lony;  second degree kidnapping 



(kidnapping without  i n t e n t  t o  hold f o r  ransom) i s  a  c l a s s  four  f s l o n -  
and f a l s e  imprisonment i s  a  c l a s s  two misdemeanor. Issuance of a  bi 
check i s  a  c l a s s  two misdemeanor i f  the check i s  l e s s  than $50, and a 
c l a s s  f i v e  fe lony i f  the  check was f o r  $50 o r  more,or i f  the offender  
i s  convicted of i s s u i n g  two or more bad checks wi th in  a  30-day period 
i n  the  S t a t e  of Colorado which t o t a l  more than $50 i n  the aggrega te .  
I t  i s  a  c l a s s  t h r e e  misdemeanor f o r  a  sheepherder to  abandon sheep 
without  giving .not ice  to '  t he  owner. 

The 1963 Minnesota Criminal Code c l a s s i f i e s  crimes as  f o l l o ; ~ s  
( see  Plinnesota S t a t u t e s  Annotated, s e c t i o n  609.02) : A felony i s  a  
c r i n e  f o r  which a  sentence of imprisonment f o r  more than one yea r  may 
b e  imposed. A misdemeanor i s  a  crime f o r  which a  sentence of n o t  
more than 90 days,  o r  a  f i n e  of not  more than $300, or  both ,  may be 
imposed. A gross  misdemeanor i s  any o t h e r  crime which i s  not  a  felon;  
o r  a  nisdemeanor. 

Sec t ion  609.03, MSA, provides t h a t  i f  a  crime i s  a  fe lony,  and 
t h e  punishment i s  n o t  otherwise provided by law, a person may be  
sentenced t o  imprisonment f o r  not  more than f i v e  years ,  or  f i n e d  n o t  
more than $5,000, o r  both .  I f  a crime i s  a  g ross  misdemeanor, and 
t h e  punishment i s  not  otherwise provided by s t a t u t e ,  the of fender  may 
be  sentenced t o  impr i soment  f o r  not  more than one year ,  or  f i n e d  no t  
more than $1,000, o r  both .  I f  the crime i s  a  misdemeanor, the  person 
may be sentenced t o  n o t  more than 90 days imprisoniiient, f ined  n o t  
more than $300, o r  both .  That s e c t i o n  a l s o  provides ic subd iv i s ion  
4 :  "I f  the c r i m  i s  o t h e r  than 3 misdeneanor 2nd 3 f i n e  i s  izposed 
b u t  the  amount i s  not  s p e c i f i e d ,  ( the  person may be sentenced) t o  
payment of a  f i n e  of n o t  more than $500, or  t o  imprisonment f o r  a  
s p e c i f i e d  term of not  more than s i x  months i f  t h e  f i n e  i s  n o t  pa id . "  

The Model Penal  Code of the American Law I n s t i t u t e  c l a s s i f i e s  
c r i m i n a l  of fenses  a s  fo l lows:  Felonies  a r e  c l a s s i f i e d  i n t o  t h r e e  
degrees ,  and a  fe lony i s  of the  f i r s t  or  s e c m d  degree when i t  i s  s o  
des ignated  by t h e  Code. I f  a  crime i s  dec lared  t o  be a  f e lony ,  wi th -  
ou t  a  s p e c i f i c a t i o n  of degree,  i t  i s  a  fe lony of the t h i r d  degree .  
The Code a l s o  provides t h a t  i f  any s t a t e  s t a t u t e ,  o ther  than t h e  Penal 
Code, de f ines  a  crime a s  a  fe lony,  i t  s h a l l  c o n s t i t u t e  "for the  pur- 
pose of sentence" a fe lony of the t h i r d  degree.  The o the r  two c l a s -  
s i f i c a t i o n s  of c r imina l  of fenses  contained i n  the  Model Penal Code 
are  "misdemeaxiors" and "pet ty  misdemeanors". 

i 
C l a s s i f i c a t i o n  of ~ u n i s h m e n t s  f o r  the  va r ious  c l a s s e s  of c r imina l :  

o f fenses  under the  codeL a r e  broken down i n t o  c l a s s i f i c a t i o n s  of f i n e s  ; 

and of sentences of imprisonment. I 
The f i n e  c l a s s i f i c a t i o n :  Maximum f i n e  of $10,000 hr c o n v i c t i o n  

of a f i r s t  o r  second degree fe lony;  a  maximum f i n e  of $5,000 f o r  
conv ic t ion  of a  t h i r d  degree fe lony;  a maximum f i n e  of $1,000 f o r  
conv ic t ion  of a  misdemeanor; a  maximum f i n e  of $500 f o r  conv ic t ion  
of a  p e t t y  misdemeanor; any higher amount equal  t o  double the  pecuniar: 
g a i n  der ived  from the  of fense  by the  of fender ;  or  any higher  m o u n t s  
s p e c i f i c a l l y  author ized  by s t a t u t e .  



C l a s s i f i c a t i o n  of sentences of imprisonment f o r  felony under the  
Code: F i r s t  degree fe lony ,  a  minimum term f i x e d  by the  c o u r t  a t  n o t  
l e s s  than one nor more than t en  years ,  and a  maximum term of l i f e  
imprisonment; second degree felony,  a  minimum term f ixed  by the c o u r t  
a t  n o t  l e s s  than one nor  more than t h r e e  y e a r s ,  and a  maximum term of 
t e n  yea r s ;  and t h i r d  degree fe lony,  a  minimum term f ixed  by the c o u r t  
of no t  l e s s  than one nor more than two yea r s ,  and a  maximum term of 
f i v e  years .  . . 

I n  the  case  of a  misdemeanor, the minimum t e n  t o  be f ixed  by 
t h e  c o u r t  i s  no t  more than one year ,  and the maximum i s  n o t  more than  
t h r e e  years .  For a  p e t t y  misdemeanor, the  minimum term t o  be f i x e d  
by the  cour t  i s  no t  more than s i x  months, and the  maximum term i s  no t  
more than two yea r s .  

The Model Penal Code a l s o  s e t s  out  extended terms which may be 
a s s e s s e d  a s  punishment where the  offender  i s  an h a b i t u a l  c r imina l ,  o r  
a  "dangerous, mental ly  abnormal person whose commitment f o r  an extended 
term i s  necessary f o r  p r o t e c t i o n  of the  publ ic" ,  o r  a  p r o f e s s i o n a l  
c r i m i n a l .  

The Code a l s o  provides t h a t  a  c o u r t  s h a l l  n o t  sentence a  defendant  
t o  pay a  f i n e  i n  a d d i t i o n  t o  a  sentence of imprisonment or  probat ion  
u n l e s s  the defendant has der ived  a  pecuniary g a i n  from the crime, o r  
the c o u r t  i s  of the opinion t h a t  a  f i n e  i s  e s p e c i a l l y  adapted t o  
d e t e r r e n c e  of the  crime involved or  t o  c o r r e c t i o n  of the of fender .  
The c o u r t  i s  d i r e c t e d  by t h e  Code n o t  t o  sentence a  defendant t o  p a y  
a f i n e  unless :  The defendant i s  o r  w i l l  be a b l e  t o  pay the f i n e ,  and 
the f i n e  w i l l  n o t  prevent  the  defendant from making r e s t i t u t i o n  o r  
r e p a r a t i o n  t o  t h e  v i c t i m  of the  crime. 

The following two quota t ions  seem t o  be an a p t  summary of the  
need f o r  a s tudy of t h e  d e s i r a b i l i t y  of adopt ing a .  c l a s s i f i c a t i o n  of 
c r i m i n a l  of fenses :  

"One of the  major f a i l u r e s  of the  p resen t  Federal  Criminal Code 
(and the  same i s  t r u e  of most of the S t a t e  Codes across  t h e  
c'ountry) i s  t h e - u t t e r  incons is tency and i r r a t i o n a l i t y  of i t s  
pena l ty  s t r u c t u r e .  The major cause i s  undoubtedly the f a c t  t h a t  
c r i m i n a l  l e g i s l a t i o n ,  l i k e  most, i s  the  product of Ad Hoc r e -  
sponses t o  p a r t i c u l a r  s i t u a t i o n s  extending over an e n o r n ~ u s  
time per iod .  S t a t u t e s  a r e  passed a t  one l e g i s l a t i v e  sess ion  
without a  c l e a r  p i c t u r e  of the manner i n  which offenses  of 
s i m i l a r  g r a v i t y  have been d e a l t  with i n  t h e  p a s t .  There i s  
l i t t l e  a t tempt  t o  produce an i n t e g r a t e d  whole." (Working papers  
of the  Nat ional  Commission on Reform of Federal  Criminal Laws, 
Volume 2 ,  page 1246 . )  

"The b a s i c  func t ion  of the  l e g i s l a t u r e  should be t o  provide a 
wide enough range of a l t e r n a t i v e s  t o  permit  a  sentence which 
i s  appropr ia t e  f o r  each i n d i v i d u a l  case .  A s  a  c o r o l l a r y ,  the 



page 4 of t h e  i n t r o d u c t i o n . )  

l e g i s l a t u r e  should n o t  a t  teinp t t o  determine the s p e c i f i c  sen te l  
which should be imposed on the of fender  i r r e s p e c t i v e  of  the  
circumstances.  It i s  a l s o  d e s t r u c t i v e  i f  the author ized  sen-  
tences a r e  n o t  c o n s i s t e n t  with each o t h e r ,  and i f  they r e p r e s e n  
too s o p h i s t i c a t e d  an attempt t o  r e f i n e  d i s t i n c t i o n s  i n  advance. 
It i s  p r e f e r a b l e  f o r  t h e r e  t o  be a  small  number of sentencing  
c a t e g o r i e s ,  each with i t s  own s e t  o f  a l t e r n a t i v e s ,  wi th  each  
offense ass igned t o  a p a r t i c u l a r  ca tegory .  . . ." (American Bar 
Associat ion P r o j e c t  on Yinimum Standards f o r  Criminal J u s t i c e  - 
Standards Re la t ing  t o  Sentencing A l t e r n a t i v e s  and Procedures ,  



FortySecond Legislative Assembly, State of North Dakota begun and held 
at the Capitol in the City of Bismarck, on Tuesday, the fifth day of 
January, one thousand nine hundred and seventy-one. 

HOUSE CONCURRENT RESOLUTION NO. 3050 
(Atkinson, Hilleboe) 

A concurrent resolution directing the Legislative Council to 
carry out a revision of the substantive criminal laws 
of North Dakota. 

WHEREAS, the criminal justice provisions and statutes 
of the State.of North Dakota, and of the other States of the 
Union, are not adequately serving the needs of society in 
the areas of protection, the rehabilitation of convicted 
persons, or the prevention of criminal activity; and 

WHEIEAS, the North Dakota Judicial Council is in the 
process of revising the criminal procedures of this State, 
and, upon completion of the study, will offer for promulgation 
by the North Dakota Supreme Court a comprehensive set of rules 
of criminal procedure; and 

WHEREAS, North Dakota's present substantive criminal 
statutes are the product of piecemeal legislation over a 
substantial period of time; and 

WHEREAS, disparities and inequities in sentences and 
sentencing procedures are among the chief causes of the growing 
disenchantment with both the national and state criminal 
justice systems ; and 

WHEREAS, the system of criminal justice must be viewed 
as a comprehensive whole embracing every phase from crime 
prevention through correction and rehabilitation; and 

WHEREAS, a revision of the substantive criminal laws 
of this State, with emphasis on classification of penalties, 
elimination of criminal provisions having little or no social 
utility, and consideration of substituting civil for criminal 
penalties when feasible, would, in conjunction with the pending 
revision of the rules of criminal procedure, be a large step 
toward development of a comprehensive criminal justice system 
for North Dakota; 

NOW, THEREFORE, BE IT RESOLVED BY THE HOUSE OF REPRESEN- 
TATIVES OF THE STATE OF NORTH DAKOTA, THE SENATE CONCURRING 
THEREIN : 

That the Legislative Council is hereby directed to 
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rev iew and r e v i s e  t h e  s u b s t a n t i v e  c r i m i n a l  s t a t u t e s  of  t h e  
S t a t e  of  North Dakota, o r  s o  much t h e r e o f  as may reasonably  
b e  r e v i s e d  d u r i n g  t h e  1971-1972 l e g i s l a t i v e  i n t e r i m ,  w i t h  
s p e c i a l  emphasis on s t u d y  and r e v i s i o n  o f  t h e  p e n a l t y  
s t r u c t u r e  e s t a b l i s h e d  by p r e s e n t  law, i n c l u d i n g ' t h e  c l a s s i -  
f i c a t i o n  of p e n a l t i e s  and t h e  e l i m i n a t i o n  of  d u p l i c a t e  
p e n a l t i e s .  The L e g i s l a t i v e  Counci l  s h a l l  a l s o  i d e n t i f y  and 
p r e p a r e  l e g i s l a t i o n  t o  remove unused and a r c h a i c  s t a t u t e s ,  
r e c o n c i l e  a m b i g u i t i e s  and c o n f l i c t i n g  laws ,  e l i m i n a t e  s u r p l u s  
l anguage ,  and t a k e  such o t h e r  s t e p s  a s  may be neces sa ry  t o  
p r e p a r e  a  s u b s t a n t i v e l y  and formal ly  complete  c o d i f i c a t i o n ,  
o r  s o  much t h e r e o f  a s  may be accomplished d u r i n g  t h e  1971- 
1972 l e g i s l a t i v e  i n t e r i m ;  and 

BE I T  FURTHER RESOLVED, t h a t  t h e  L e g i s l a t i v e  Counci l  
may, by i t s e l f  o r  i n  con junc t ion  wi th  t h e  Combined Law 
Enforcement Counc i l ,  make a p p l i c a t i o n  f o r  and r e c e i v e  g r a n t s  
from an a p p r o p r i a t e  f e d e r a l  agency o r  a g e n c i e s ,  and may 
expend any funds  r e c e i v e d  f o r  t h e  purposes  o u t l i n e d  i n  t h i s  
r e s o l u t i o n .  The L e g i s l a t i v e  Council  s h a l l  r e p o r t  i t s  
recommendations, accompanied by s u i t a b l e  l e g i s l a t i o n  t o  
accomplish t h e  o b j e c t i v e s  of  t h i s  s t u d y ,  t o  t h e  F o r t y - t h i r d  
L e g i s l a t i v e  Assembly. 



Tentative Agenda 

COMMITTEE ON JUDICIARY "B" 

September 20-21, 1971 
Room G-2, State Capitol 
Bismarck, North Dakota 

Monday, September 20 : 

9:30 a.m. Call to order 
Roll call 
Minutes of previous meeting 

9 :45  a.m. Consideration of Subcornittee Penalty Classification 
Plan and adoption of a penalty classification plan 

11:30 a.m. Section-by-section analysis of Title 12 of the North 
Dakota Century Code, commencing with Chapter 12-01 

12 :00 noon Luncheon recess 

1:15 p.m. Reconvene - continue section-by-section analysis 
4 : 3 0  p.m. Recess until Tuesday 

Tuesday, September 21; 

9:00 a.m. Continue section-by-section analysis 

r 12 :00 noon Luncheon recess 

* * . * * * * * * * * * * ; t * * * * * * * * * * 9 :  

1:00 p.m. Reconvene - continue section-by-section analysis 
3:30 p.m. Adjournment 



NORTH DAKOTA LEGISLATIVE COUNCIL 

Minutes 

of the 

COMMITTEE ON JUDICIARY "B" - - - - - - - - - - - - -  
Meeting of Monday and Tuesday, September 20-21, 1971 

Room G-2, State Capitol 
Bismarck, North Dakota 

The Chairman, Senator Howard Freed, called the meeting of the 
Committee on Judiciary "B" to order at 9:40 a.m. on Monday, September 
20, 1971, in Committee Room G-2 of the State Capitol in Bismarck, 
North Dakota, 

Members present: Senators Freed, Page 
Representatives Atkinson, Hilieboe, Kieffer, 
Murphy, Stone 

Advisory members 
present: Honorable Harry Pearce, Honorable Kirk Smith, 

Mr. Larry Kraft, Mr. Rodney Webb, M r .  
Albert Wolf 

Members absent : Senator Longmire 

Advisory members 
absent: Honorable W. C. Lynch, 

Erickstad 
Honorable Ralph 

Also present: Mr. C. Emerson Murry, Mr. Vance Hill, Mr. 
Charles Travis, and Representative Earl 
Rundle 

The Chairman called on the Committee Counsel to read the minutes 
of the meeting of June 28, 1971. Following the reading of the 
minutes, IT WAS MOVED BY REPRESENTATIVE MURPHY, SECONDED BY SENATOR 
PAGE, AND UNANIMOUSLY CARRIED that the minutes of the meeting of 
June 28, 1971, be approved as read. 

IT WAS MOVED BY SENATOR PAGE, SECONDED BY REPRESENTATIVE STONE, 
AND UNANIMOUSLY CARRIED that the Committee give recognition to the 
services of Representative Howard Henry, recently deceased. Repre- 
sentative Henry had attended the first meeting of the Committee, and 
had shown himself an intelligent contributor to the deliberations of 
the Committee, as well as a dedicated and sincere legislator. 

The Committee Counsel introduced Mr. Charles Travis, Criminal 
Rules Revisor for the special Judicial Council Committee on Rules of 

P Criminal Procedure. 



p The Chairman called on Representative Myron Atkinson, Chairman 
of the temporary Subcommittee on Penalty Classification, to explain 
the plan proposed b the Subcommittee. A copy of the plan is attached 
hereto as Appendix KAl I 

Representative Atkinson noted the need for a classification of 
penalties as the starting point for a complete revision of the Code, 
and as a reference point for future legislative action creating or 
redefining crimes. He stated the procedure used in arriving at the 
proposed plan was to consider the classifications used in the most 
recently adopted State Criminal Codes, in the Model Penal Code, and 
the proposed Federal Criminal Code. The idea of eliminating the 
categorization of crimes into felonies and misdemeanors arose from 
the Subcommittee and was not drawn from the Criminal Code of any 
other jurisdiction. 

Representative Atkinson stated it was the hope of the Subc~nrnittee 
that the removal of the distinction between felonies and misdemeanors 
would aid in the rehabilitation of criminal offenders, and would 
make the criminal law more readily comprehensible to the layman. He 
noted that where the distinction was necessary for reasons other than 
sentencing, such as in the determination of the jurisdiction of a 
court, etc., a separate section of the Code could be inserted de- 
lineating the necessary distinctions. 

The Committee discussed the classification plan further, and it 
was noted that the plan provides for a "mandatory parole component" 
which would come into play in every situation where an offender serves 
out his total sentence of incarceration. It was suggested that per- 
haps it would be more desirable to have a mandatory parole component 
regardless of whether the offender had served his total sentence of 
incarceration, The Chairman noted that the concept of a mandatory 
parole component would be discussed again at length by the Committee, 
but that the Committee should adopt a classification plan temporarily, 
in order that it might begin to consider the substantive criminal 
sections of Title 12, 

IT WAS MOVED BY REPRESENTATIVE ATKINSON AND SECONDED BY REPRE- 
SENTATIVE STONE that the Committee temporarily adopt the classifica- 
tion plan submitted by the temporary Subcommittee on Classification 
(see Appendix "A") , 

Mr. Rodney Webb stated that the felony-misdemeanor distinction 
is of importance in many instances within the field of criminal law; 
for instance, in the area of arrests without warrants, rehabilitation 
of juveniles, etc. 

Representative Murphy stated he felt that a law enforcement 
officer should not have to rely on his personal knowledge of the 
distinction between felonies and misdemeanors in order to arrest 

p without a warrant. He stated that generally he favored more flexi- 
bility of action for judges, parole boards, and law enforcement 
officers, 



c 
Senator Page poin ted  out  t h a t  i t  was now probably very d i f f i c u l t  

f o r  law enforcement o f f i c e r s  t o  make a d i s t i n c t i o n  between what i s  
a fe lony and what i s  a misdemeanor, and t h e r e f o r e  they a r e  c o n t i n u a l l y  
running the  r i s k  of making an a r r e s t  which i s  beyond t h e i r  s t a t u t o r y  
power. 

M r .  Vance H i l l  i nd ica ted  t o  t h e  Committee t h a t  t h e  proposed 
c l a s s i f i c a t i o n  p lan  had been mailed t o  Messrs. Paul Kalin and S o l  
Rubin of the  Nat ional  Conference on Crime and Delinquency f o r  t h e i r  
comments. Mr. H i l l  noted t h a t  M r .  Rubin would be a v a i l a b l e  t o  d i s -  
cuss  the  Committee's work a t  some f u t u r e  meeting, and would do s o  a t  
no charge i f  h i s  t r a n s p o r t a t i o n  t o  and from Bismarck were pa id .  

Following t h i s  d i scuss ion ,  THE MOTION MADE BY REPRESENTATIVE 
ATKINSON TO TEFPORARILY ADOPT THE CLASSIFICATION PLAN PUT FOXTH BY 
THE SUBCOMMITTEE ON CLASSIFICATION WAS UNANIMOUSLY CARRIED. 

The Committee then  discussed the  method of procedure t o  be used 
i n  commencing i t s  r e v i s o r y  work. The Committee Counsel noted t h a t  
t h e  Committee could go through T i t l e  12 on a sect ion-by-sect ion 
b a s i s  making t h e  determinat ion whether each s e c t i o n  should c o n s t i t u t e  
a cr iminal  o f fense ,  and i f  so ,  what pena l ty  c l a s s i f i c a t i o n  i t  should 
be placed i n .  M r .  Kra f t  commented t h a t  while  he was i n  agreement 
wi th  the  procedure whereby the  Corn i t t ee  determines whether a p a r t i -  
c u l a r  type of a c t i o n  should be a c r imina l  o f fense ,  he thought i t  
would be d i f f i c u l t  f o r  t h e  Committee t o  p l a c e  p a r t i c u l a r  c r i m i n a l  
of fenses  i n  the sentencing c l a s s i f i c a t i o n  p lan  without determining 
t h e  goal  t o  be reached by the  poss ib le  sentencing a l t e r n a t i v e s .  

Representa t ive  Kie f fe r  s t a t e d  perhaps t h e  Committee should 
f i r s t  go through the  s e c t i o n s  of T i t l e  12 t o  determine whether a 
p a r t i c u l a r  a c t i o n  t h e r e i n  s t a t e d  should remain a c r iminal  o f fense ,  
then  go through t h e  s e c t i o n s  again,  and a t  t h a t  time ass ign  t h e  r e -  

p maining offenses  w i t h i n  t h e  penal ty c l a s s i f i c a t i o n  plan.  

Representa t ive  Hi l leboe  noted t h a t  during i t s  d e l i b e r a t i o n s  t h e  
Committee i s  going t o  come across  the  minor-adult  d i s t i n c t i o n  many 
t imes,  and t h a t  i t  i s  going t o  have t o  determine a t  what age a person 
should be re spons ib le  f o r  c r iminal  a c t s  s o l e l y  a s  an a d u l t ;  s o l e l y  
as a juveni le ;  o r  a l t e r n a t i v e l y  a s  an a d u l t  o r  a juveni le .  

The Committee commenced a sect ion-by-sect ion cons idera t ion  of 
t h e  sec t ions  i n  T i t l e  12 which de f ine  and p r e s c r i b e  p e n a l t i e s  f o r  
c r imina l  ac t ion .  

The f i r s t  s e c t i o n  discussed was Sect ion  12-01-14, dea l ing  w i t h  
t h e  requirement f o r  g iv ing  of r e c e i p t s  upon payment of a c r i m i n a l  
f i n e .  It was t h e  consensus of the  Committee t h a t  Sect ion 12-01-14 
be  el iminated and t h a t  t h e  a c t i o n  def ined  t h e r e i n  no longer be 
c r imina l .  

P- 



Mr. H i l l  noted t h e  p o s s i b i l i t y  of conso l ida t ing  numerous p r e s e n t  
of fenses  dea l ing  wi th  e s s e n t i a l l y  t h e  same t o p i c  i n t o  one g e n e r a l  
s t a t u t e  covering t h a t  t o p i c .  He gave as an example the  14 s e c t i o n s  
i n  T i t l e  1 2  dea l ing  wi th  what i s  e s s e n t i a l l y  t h e  crime of b r i b e r y .  
He d i s t r i b u t e d  a  d r a f t  of a  s i n g l e  s e c t i o n  which would encompass t h e  
p r e s e n t  14 s e c t i o n s  dea l ing  with b r i b e r y .  Note: M r .   ill's sample 
d r a f t  on t h i s  s u b j e c t  i s  a t tached t o  these  minutes a s  Appendix "B", 

The Cornnittee then  discussed Sect ion  12-03-01 which de f ines  t h e  
crime of conspiracy and dec la res  i t  a misdemeanor. The L e g i s l a t i v e  
Council s t a f f  recommendation was t h a t  t h e  s e c t i o n  be e n t i r e l y  r e v i s e d ,  
and t h a t  conspiracy be c l a s s i f i e d  a s  a  Class  D offense.  Judge Harry 
Pearce noted t h a t  t h e  pena l ty  f o r  conspi r ing  t o  commit a  p a r t i c u l a r  
crime should be a r r i v e d  a t  by reference  t o  t h e  penal ty  f o r  t h e  sub- 
s t a n t i v e  crime concerning which t h e  defendants  were conspi r ing .  

Af ter  f u r t h e r  d i scuss ion  concerning t h e  crime of conspiracy,  
t h e  Cormittee recessed  f o r  lunch a t  12:10 p.m. 
1:30 p.m. 

Upon reconvening, t h e  Chairman s t a t e d  t h e  
ceed by considering those  sec t ions  i n  T i t l e  12 
12-11) which the  L e g i s l a t i v e  Council s t a f f  had 
e l imina t ion ,  or  e l imina t ion  and consol ida t ion .  

and reconvened a t  

Committee would pro-  
(Chapter 12-01 through 
recommended f o r  

The Committee then  discussed Sec t ion  12-03-02 which makes i t  
a fe lony t o  conspi re  t o  t r eason  a g a i n s t  t h e  S t a t e  while the  con- 
s p i r a t o r s  a r e  without  t h e  S t a t e ,  The s t a f f  recommendation was t h a t  
t h i s  s e c t i o n  be e l iminated ,  and t h a t  the g e n e r a l  conspiracy s t a t u t e  
b e  r e l i e d  on t o  prosecute  a  person f o r  t h e  a c t  formerly encompassed 
by t h i s  sec t ion .  The Committee consensus was t h a t  the  s e c t i o n  be 

r el iminated .  

The Committee nex t  discussed Sect ion  12-07-07 which makes i t  a 
misdemeanor t o  c a r r y ,  e x h i b i t ,  o r  d i s p l a y  a  f l a g  which i s  no t  a f l a g  
of  t h e  United S t a t e s ,  North Dakota, o r  a  f r i e n d l y  fo re ign  n a t i o n .  
The s t a f f  recommendation was t h a t  t h i s  crime be el iminated,  and t h e  
Committee consensus was i n  concurrence. 

Sect ion 12-07-08 p r o h i b i t s  t h e  ca r ry ing  or  exh ib i t ing  of a r e d  
o r  b lack  f l a g ,  o r  o t h e r  banner having an  i n s c r i p t i o n  opposed o r  
a n t a g o n i s t i c  t o  t h e  e x i s t i n g  government of t h e  United S t a t e s ,  o r  of 
t h e  S t a t e  of North Dakota. The s t a f f  recommendation was t h a t  t h e  
s e c t i o n  be e l iminated  and t h a t  the a c t i o n  def ined  the re in  no longer  
be  criminal: The Committee Counsel noted t h a t  s o  f a r  a s  t h e  s e c t i o n  
could be cons t rued  t o  allow s t a t e  prosecut ion  f o r  "sedi t ion"  a g a i n s t  
t h e  Federal  Government, i t  would probably be unlawful,  a s  invading 
an a r e a  preempted by a c t  of Congress. See People v. Lynch, 11 Johns.  r (N.Y .) 553 (1814) ; and Pennsylvania v ,  Nelson, 3b0 US 4 9 7 ( 1 9 5 5 ) .  



p The Chairman noted t h a t  s ince  Sect ions  12-07-07 and 12-07-08 
were t o  be e l iminated ,  Sec t ion  12-07-09, which provides the  pena l ty  
f o r  v i o l a t i o n  f o r  e i t h e r  of the  two preceding sec t ions ,  would a l s o  
have t o  be e l iminated .  

The Committee then  discussed Sect ion  12-08-16 which p r o h i b i t s  
t h e  g iv ing  or  o f f e r i n g  of b r ibes  t o  "public o f f i c e r s " ,  It was t h e  
s t a f f  recomnendation t h a t  t h i s  s e c t i o n  be e l iminated ,  and the  o f f e n s e  
descr ibed t h e r e i n  be consol ida ted  i n t o  a  genera l  s t a t u t e  p r o h i b i t i n g  
b r i b e r y  of any pub l i c  o f f i c i a l .  The Committee consensus was t h a t  
Sec t ion  12-08-16 should be e l iminated  a t  t h i s  p o i n t ,  and t h e  o f fense  
t h e r e i n  s t a t e d  be consol ida ted  with o the r  s t a t u t e s  deal ing wi th  t h e  
crime of b r ibe ry .  

The Committee d iscussed  Sect ion 12-08-18 which p r o h i b i t s  c e r t a i n  
a c t i o n  by t h e  Governor, including the  r e c e i p t  of b r ibes .  It was 
noted  t h a t  much of Sec t ion  12-08-18 was a  res ta tement  of Sec t ion  8 1  
of the  North Dakota Cons t i tu t ion .  The consensus of t h e  Committee was 
t h a t ,  t o  the  e x t e n t  t h a t  t h e  sec t ion  i s  a  res ta tement ,  i t  be d e l e t e d  
a t  t h i s  po in t  and p rov i s ion  be made i n  the  new Code f o r  a  p e n a l t y  f o r  
v i o l a t i o n s  of Sec t ion  81. 

Sect ion 12-08-20 makes i t  a misdemeanor f o r  anyone t o  prevent  
an "executive o f f i c e r "  from performing h i s  duty.  It was the  C o m i t t e e  
consensus t h a t  t h i s  s e c t i o n  be e l iminated ,  and t h a t  i t s  p rov i s ions  
b e  consol idated i n t o  a  r e v i s e d  genera l  s t a t u t e  dea l ing  wi th  obs t ruc-  
t i o n  of o f f i c i a l s  i n  t h e  pe r fo rmnce  of t h e i r  duty ,  

Sect ion 12-08-21 makes i t  a  misdemeanor t o  knowingly r e s i s t  an 
"executive o f f i c e r "  i n  t h e  performance of h i s  duty.  The s t a f f  recon-  
mendation was t h a t  t h i s  s e c t i o n  be e l imina ted ,  and t h a t  i t s  p r o v i s i o n s  
be included wi th in  a  genera 1 s t a t u t e  dea l ing  wi th  obs t ruc t ion  of 
o f f i c i a l  duty. The Committee consensus was t o  t h a t  e f f e c t .  

The Committee nex t  discussed Sec t ion  12-09-02 which makes i t  a 
misdemeanor t o  d i s t u r b  t h e  Leg i s l a t ive  Assembly, or  e i t h e r  House 
t h e r e o f ,  while i n  s e s s i o n ,  It was t h e  consensus of the Committee 
t h a t  t h i s  s e c t i o n  be e l iminated ,  and t h a t  i t s  provis ions  be conso l i -  
da ted  wi th  o the r  g e n e r a l  sec t ions  dea l ing  wi th  obs t ruc t ion  of p u b l i c  
o f f i c i a l s .  

The Committee d iscussed  Sect ion 12-09-04 which makes i t  a  m i s -  
demeanor t o  i n t i m i d a t e  members of t h e  L e g i s l a t i v e  Assembly, The 
s t a f f  recommendation was t h a t  t h i s  s e c t i o n  be el iminated a t  t h i s  
p o i n t ,  and t h a t  i t s  p rov i s ions  be included i n  t h e  genera l  s t a t u t e  
dea l ing  with i n t i m i d a t i o n  of pub l i c  o f f i c i a l s .  The Committee con- 
sensus was t o  t h a t  e f f e c t .  

Sect ion 12-09-08 p r o h i b i t s  the  g iv ing  o r  o f f e r i n g  of b r i b e s  t o  
members of the  L e g i s l a t i v e  Assembly. The consensus of the  C o m i t t e e  
was t h a t  t h i s  s e c t i o n  should be e l iminated  a t  t h i s  p o i n t ,  and t h a t  



P t h e  offense def ined  t h e r e i n  should be included i n  a genera l  s t a t u t e  
dea l ing  with the  crime of b r ibe ry .  It was noted t h a t  perhaps t h e  
crime of b r ibe ry  should extend beyond t h e  b r i b i n g  of publ ic  o f f i c i a l s  
and should inc lude  t h e  b r i b i n g  of o f f i c i a l s  of a t h l e t i c  even t s ,  e t c .  

Sect ion 12-09-10 p r o h i b i t s  the  s o l i c i t a t i o n  of b r ibe ry  by members 
of the  L e g i s l a t i v e  Assembly. It was noted t h a t  t h i s  s e c t i o n  r e s t a t e d  
much of the  language of Sec t ion  40 of t h e  North Dakota C o n s t i t u t i o n ,  
The s t a f f  recommendation was t h a t  t h i s  s e c t i o n  be el iminated and 
t h a t  punishment of commission of the  a c t s  p roh ib i t ed  by Sect ion  40 
of t h e  Cons t i tu t ion  be included wi th in  a consol ida ted  s e c t i o n  d e a l i n g  
genera l ly  wi th  b r ibe ry .  

The Committee considered Sect ion 12-09-11 which provides t h a t  
a vo te  i n  cons ide ra t ion  of a vote  i s  b r i b e r y .  It was noted t h a t  t h i s  
s e c t i o n  a l s o  was e s s e n t i a l l y  a res ta tement  of Sec t ion  40 of t h e  
North Dakota Cons t i tu t ion .  It was t h e  consensus of t h e  Committee 
t h a t  t h i s  s e c t i o n  be  handled the same a s  Sect ion  12-09-10. 

The Committee considered Sect ion 12-09-14 which makes i t  a m i s -  
demeanor f o r  a wi tness  t o  r e f u s e  t o  a t t e n d  a l e g i s l a t i v e  hear ing .  It 
was t h e  Committee consensus t h a t  t h i s  s e c t i o n  be el iminated a t  t h i s  
p o i n t ,  and t h a t  p rov i s ion  be made f o r  a genera l  s t a t u t e  dea l ing  w i t h  
contempt of the  subpoena power of the  L e g i s l a t i v e  Assembly and 
c r imina l  l i a b i l i t y  a r i s i n g  therefrom. 

Sect ion 12-09-15 makes i t  a misdemeanor t o  r e f u s e  t o  t e s t i f y  
a f t e r  being summoned be fo re  t h e  Leg i s l a tu re ,  e i t h e r  House t h e r e o f ,  o r  
a committee the reof .  It was again t h e  consensus of the  Committee 
t h a t  t h i s  s e c t i o n  be e l iminated  a t  t h i s  p o i n t ,  and t h a t  perhaps 
c r imina l  l i a b i l i t y  f o r  r e f u s a l  t o  appear o r  t o  t e s t i f y  be provided 
f o r  i n  Chapter 54-03, which conta ins  o the r  s t a t u t e s  deal ing wi th  t h e  
Leg i s l a t ive  Assembly. 

The Committee d iscussed  Sect ion 12-09-17 which p r o h i b i t s  pe r sona l  
lobbying. It was t h e  consensus of the  Committee t h a t  t h i s  s e c t i o n  be  
e l iminated ,  a s  lobbying i s  regu la ted  under Chapter 54-05, 

Sect ion 12-09-18 makes i t  a misdemeanor f o r  lobby i s t s  t o  go upon 
t h e  f l o o r  of e i t h e r  House "reserved f o r  t h e  members thereof"  except  
upon t h e  i n v i t a t i o n  of t h e  House. It was t h e  consensus of the  Com- 
m i t t e e  t h a t  t h i s  o f fense  could be adequately d e a l t  with under l e g i s -  
l a t i v e  r u l e s  of procedure.  

Sect ion 12-09-19 provides the  pena l ty  f o r  v i o l a t i o n  of e i t h e r  
Sec t ion  12-09-17 o r  Sec t ion  12-09-18. Since those two s e c t i o n s  a r e  
t o  be el iminated,  t h e  Chairman pointed ou t  t h a t  Sect ion 12-09-19 must 
a l s o  be el iminated.  

P 
The Committee considered Sect ion 12-10-01 dea l ing  wi th  t h e  

embezzlement of s t a t e  funds by publ ic  o f f i c e r s ,  knowingly keeping 



r f a l s e  accounts,  o r  t h e  f raudulent  a l t e r a t i o n  or  o b l i t e r a t i o n  of an 
account .  The s t a f f  recommendation was t h a t ,  t o  t h e  ex ten t  t h e  s t a t u t e  
d e a l s  wi th  embezzlement, i t s  provis ions  be incorporated i n t o  a 
genera l  " the f t "  s t a t u t e .  To the e x t e n t  t h e  s t a t u t e  dea l s  w i t h  
f r audu len t  or  f a l s e  accounting by publ ic  o f f i c i a l s ,  i t  should be 
covered wi th in  t h e  r e v i s i o n  of sec t ions  dea l ing  with misfeasance of 
duty by publ ic  o f f i c i a l s  i n  Chapter 12-08. The Committee consensus 
was t h a t  the  s e c t i o n  should be consol ida ted  wi th  o the r  r e l e v a n t  
s e c t i o n s ,  taking i n t o  account Sect ions 12-08-02 and 12-36-05. 

Sect ion 12-10-02 makes i t  a fe lony f o r  a  pub l i c  o f f i c e r  o r  
employee t o  misappropriate  publ ic  funds. The s t a f f  reconmendation was 
t h a t  t h i s  s e c t i o n  be e l iminated  a t  t h i s  p o i n t ,  and t h a t  i t s  p rov i s ions  
be  incorporated i n  the  r e v i s i o n  of Chapter 12-08 deal ing wi th  t h e  
e x e r c i s e  of o f f i c e  by pub l i c  o f f i c i a l s .  The Committee consensus w a s  
t h a t  the  s e c t i o n  should be consol idated wi th  o the r  s imi la r  o f f e n s e s .  

The Committee considered Sect ion 12-10-04 which makes i t  a m i s -  
demeanor f o r  a  s t a t e  o r  county o f f i c e r  t o  appropr ia t e  allowances made 
f o r  deput ies  or  c l e r k h i r e  t o  h i s  own use.  The Committee consensus 
was t h a t  t h i s  s e c t i o n  should be e l iminated  a t  t h i s  po in t  and i t s  
provis ions  consol ida ted  i n t o  a  r e v i s i o n  of Chapter 12-08, dea l ing  
g e n e r a l l y  wi th  t h e  d u t i e s  of publ ic  o f f i c e .  

Sect ion 12-10-05 makes i t  a fe lony f o r  a  s h e r i f f ,  coroner ,  
c l e r k  of c o u r t ,  cons tab le ,  o r  o ther  m i n i s t e r i a l  o f f i c e r ,  or  t h e  deputy 
of any of them, t o  appropr ia t e  funds t o  t h e i r  own use.  It was t h e  
consensus of the  Committee t h a t  t h i s  s e c t i o n  be el iminated and i t s  
provis ions  be consol ida ted  wi th in  a  genera l  t h e f t  s t a t u t e ,  which 
would include t h e  former crime of embezzlement. 

Sect ion 12-10-07 p r o h i b i t s  the  making of a c o n t r a c t  o r  agreement 
t o  move personal  p roper ty  from one j u r i s d i c t i o n  t o  another ,  t h e  

f .  cons idera t ion  of which i s  t h a t  t h e  proper ty  w i l l  be assessed a t  a 
lower value than otherwise would be t h e  case .  It was t h e  consensus 
of t h e  Committee t h a t  t h i s  provis ion  be e l iminated .  

The Committee considered Sect ion  12-10-09 which makes i t  a m i s -  
demeanor f o r  anyone t o  make a  f a l s e  s ta tement  regarding the  b a s i s  of 
imposing any t a x  o r  assessment,  o r  the  b a s i s  f o r  t h e  reduct ion  of 
any t ax  or  assessment. It was the  consensus of t h e  Committee t h a t  
t h i s  sec t ion  be e l iminated  a t  t h i s  p o i n t  and consol idated i n t o  a 
g e n e r a l  s e c t i o n  p r o h i b i t i n g  f a l s e  dea l ings  wi th  governmental agencies .  

The Committee considered Sect ion 12-10-10 which p r o h i b i t s  t h e  
w i l l f u l  i n j u r y  or  d e s t r u c t i o n  of pub l i c  bu i ld ings .  The s t a f f  recom- 
mendation was t h a t  t h i s  s e c t i o n  be e l iminated ,  and t h a t  any i n c l u s i o n  
of t h i s  p a r t i c u l a r  crime be considered when looking a t  Sec t ion  
12-18-04. The Committee consensus was t o  e l imina te  t h i s  s e c t i o n  and 
conso l ida te  i t s  p rov i s ions  elsewhere. 

P 



r Sect ion 12-10-11 p r o h i b i t s  the  s e i z u r e  of m i l i t a r y  s t o r e s  o r  
supp l i e s  belonging t o  t h e  S t a t e .  The s t a f f  recommendation was t h a t  
t h i s  s e c t i o n  be e l iminated  a t  t h i s  p o i n t ,  and t h a t  the crime de f ined  
be l e f t  f o r  coverage under t h e  s t a t u t e s  dea l ing  with burglary  o r  
t reason.  

The Committee considered Sect ion 12-11-05 which makes i t  a 
misdemeanor t o  wager upon t h e  r e s u l t s  of any e l e c t i o n .  The s t a f f  
recommendation was t h a t  t h i s  s e c t i o n  be e l iminated ,  and t h a t  any 
p r o h i b i t i o n  upon wagering on e l e c t i o n s  be covered under the  g e n e r a l  
s t a t u t e s  p roh ib i t ing  gambling. The consensus of t h e  Committee was 
t h a t  language p r o h i b i t i n g  b e t t i n g  upon e l e c t i o n s  should remain 
s p e c i f i c a l l y  i n  the  Code t o  ensure coverage of t h a t  type of i l l e g a l  
wagering, However, t h e  Committee f e l t  t h a t  such language could be  
incorporated i n t o  t h e  genera l  antigambling s t a t u t e ,  o r ,  i n  t h e  
a l t e r n a t i v e ,  could be incorporated i n t o  T i t l e  16, the  E lec t ions  Code, 

Sect ion 12-11-06 p r o h i b i t s  the  b r i b i n g  of e l e c t o r s  and a l s o  
p r o h i b i t s  e l e c t o r s  from rece iv ing  b r i b e s .  The s e c t i o n  f u r t h e r  pro-  
h i b i t s  e l e c t i o n  o f f i c i a l s  from menacing o r  b r i b i n g  e l e c t o r s ,  The 
Committee consensus was t h a t  t h i s  s e c t i o n  should be el iminated a t  
t h i s  po in t ,  and i t s  provis ions  should be covered i n  genera l  s t a t u t e s  
dea l ing  with b r i b e r y  and i l l e g a l  in f luenc ing  of e l e c t o r s  by means 
o t h e r  than b r ibe ry .  

The Committee discussed Sect ion  12-11-09 which makes i t  a m i s -  
demeanor f o r  anyone t o  b r i b s  o r  o f f e r  t o  b r i b e  an e l e c t i o n  o f f i c i a l .  
It was t h e  consensus of t h e  Committee t h a t  t h i s  s e c t i o n  be e l imina ted  
a t  t h i s  po in t ,  and t h a t  i t s  provis ions  be consol ida ted  i n t o  a  g e n e r a l  
s t a t u t e  dea l ing  wi th  b r i b e r y ,  

Sect ion 12-11-11 p r o h i b i t s  t h e  w i l l f u l  obs t ruc t ion  of an e l e c t o r  
who i s  on h i s  way t o  t h e  p o l l s .  It was t h e  consensus of the  Committee 

p t h a t  t h i s  s e c t i o n  be  e l iminated  and i t s  provis ions  consol ida ted  w i t h  
a rev i sed  genera l  s t a t u t e  dea l ing  wi th  i l l e g a l l y  inf luencing  o r  
obs t ruc t ing  e l e c t o r s .  

Sect ion 12-11-12 p r o h i b i t s  unauthorized v o t e r  r e g i s t r a t i o n  by 
a person who i s  n o t  q u a l i f i e d  t o  r e g i s t e r .  The s t a f f  recommendation 
was t h a t  t h i s  s e c t i o n  be e l iminated ,  and t h a t  i t s  provis ions ,  i n s o f a r  
as they a r e  app l i cab le ,  be included i n  a  genera l  r e v i s i o n  covering 
f a l s i f i c a t i o n  of f a c t s  leading t o  the  r i g h t  t o  vo te .  

Sec t ion  12-11-13 makes i t  a fe lony t o  f a l s e l y  "personate" a  
r e g i s t e r e d  voter .  It was t h e  Committee consensus t h a t  t h i s  s e c t i o n  
b e  e l iminated ,  and t h a t  i t s  provis ions  be r e v i s e d  and consol ida ted  
i n  a  genera l  s e c t i o n  dea l ing  with vot ing  under f a l s e  p re tenses .  

The Committee considered Sect ion 12-11-14 which makes i t  a m i s -  

r demeanor f o r  a  person t o  make a  f a l s e  s ta tement  i n  order t o  s e c u r e  
r e g i s t r a t i o n  or  vot ing  p r i v i l e g e s .  It was t h e  consensus of t h e  



lr Committee t h a t  t h i s  s e c t i o n  be e l iminated ,  and t h a t  i t s  p rov i s ions  
be  included i n  the  consol ida ted  rev i sed  s e c t i o n  dea l ing  with i l l e g a l  
vo t ing  . 

Representa t ive  Hi l leboe  noted t h a t  t h e  Committee should i n c l u d e  
wi th in  any r e v i s i o n  of e l e c t i o n  of fenses  t h e  ac t ion  on the  p a r t  of 
an unqual i f ied  person who s igns  a  r e c a l l ,  i n i t i a t i v e ,  o r  r e f e r r a l  
p e t i t i o n ,  

The Committee d iscussed  Sect ion 12-11-18 which p r o h i b i t s  know- 
i n g l y  c a s t i n g  a  vo te  i n  t h e  wrong p o l l i n g  p l a c e .  The consensus of 
t h e  Committee was t h a t  t h i s  s e c t i o n  should be el iminated and i t s  
provis ions  included wi th in  a  genera l  s e c t i o n  dea l ing  with i l l e g a l  
vo t ing  . 

Sect ion 12-11-19 p r o h i b i t s  unlawful vo t ing  a t  a  township meet ing,  
It was the  consensus of t h e  Committee t h a t  t h i s  sec t ion  be e l imina ted ,  
and t h a t  the  d e f i n i t i o n  of an "e lec t ion"  wi th in  a  genera l  s t a t u t e  
p r o h i b i t i n g  unlawful vot ing  include township e l e c t i o n s  wi th in  i t s  
scope. 

The Committee considered Sect ion 12-11-21 which p r o h i b i t s  t h e  
use  of t h r e a t s ,  f o r c e ,  o r  any o ther  means t o  in f luence  a  v o t e r .  It 
was t h e  consensus of t h e  Committee t h a t  t h i s  s e c t i o n  be e l iminated  
and i t s  provis ions  included i n  a genera l  r e v i s i o n  dea l ing  with 
i l l e g a l  inf luencing  of a  v o t e r ,  

The Committee considered Sect ion 12-11-22 whi-ch makes i t  a m i s -  
demeanor t o  d i s t u r b  e l e c t i o n  proceedings.  It was t h e  consensus of  
t h e  Committee t h a t  t h i s  s e c t i o n  be e l iminated .  and t h a t  i t s  p rov i s ions .  
s o  f a r  a s  necessary,  be incorporated i n t o  s t a t u t e s  deal ing wi th  
unlawful obs t ruc t ion  of pub l i c  procedures,  o r  obs t ruc t ion  of p u b l i c  
o f f i c i a l s  ca r ry ing  out  t h e i r  duty.  

The Committee considered Sect ion  12-11-23 which p r o h i b i t s  t h e  
w i l l f u l  d i s tu rb ing  of a pub l i c  meeting of e l e c t o r s ,  It was t h e  con- 
sensus of the  Committee t h a t  t h i s  s e c t i o n  be el iminated,  as  i t s  pro- 
v i s i o n s  a r e  adequately covered under s t a t u t e s  dea l ing  with r i o t ,  
breach of the  peace,  e t c .  

Sect ion 12-11-24 makes i t  a misdemeanor t o  unlawfully prevent  
a pub l i c  meeting of e l e c t o r s .  The Committee consensus was t h a t  t h i s  
s e c t i o n  be e l iminated ,  and, t o  the  e x t e n t  necessary ,  i t s  p rov i s ions  
included i n  a  s e c t i o n  s i m i l a r  t o  Sect ion  12-19-02. 

The Committee d iscussed  Sect ion  12-11-25 p roh ib i t ing  w i l l f u l  
disobedience of a  lawful  command of an i n s p e c t o r  o r  judge of e l e c t i o n ,  
board of e l e c t i o n ,  o r  e l e c t i o n  o f f i c e r ;  o r  t h e  d i s rup t ion  or  i n t e r -  
r u p t i o n  of those o f f i c e r s  by d i s o r d e r l y  conduct. The sec t ion  a l s o  
provides f o r  summary a r r e s t  upon order  of those o f f i c i a l s .  Committee 

p consensus was t h a t  t h i s  s e c t i o n  be r e v i s e d  and consol ida ted ,  



r The Committee discussed Section 12-11-28 which makes i t  a m i s -  
demeanor t o  w i l l f u l l y  destroy e l ec t ion  suppl ies  or remove e l e c t i o n  
mater ia ls  posted i n  the  po l l ing  place ,  It was the  consensus of t he  
Committee t ha t  t h i s  sec t ion  should be eliminated and i t s  provisions 
consolidated with some other  relevant  sect ion.  

The Committee considered Section 12-11-29 which makes i t  a m i s -  
demeanor fo r  a p o l l  c l e rk  t o  keep a f a l s e  p o l l  l i s t .  It was the  
s t a f f  recommendation t h a t  t h i s  sect ion be eliminated and the  s p e c i f i c  
offense covered under the general s t a t u t e  dealing with f a l s i f i c a t i o n  
of o f f i c i a l  documents by public  o f f i c i a l s .  The consensus of the  
Committee was t o  t h i s  e f f e c t ,  

Section 12-11-30 p roh ib i t s  e l ec t ion  o f f i c i a l s  from w i l l f u l l y  
excluding a qua l i f i ed  vote ,  or  from w i l l f u l l y  receiving a vote  from 
a person who has been challenged but  who has no t  s a t i s f i e d  the  chal -  
lenge, or from w i l l f u l l y  f a i l i n g  t o  challenge a person whom they 
suspect  i s  not e n t i t l e d  t o  vote .  The s t a f f  recommendation was t h a t  
t h i s  sect ion be eliminated. The Committee consensus was t ha t  t he  
sec t ion  be eliminated and i t s  provisions consolidated with o ther  
s t a t u t e s  covering the  same general types of offenses.  

Section 12-11-32 provides pena l t i es  f o r  a county auditor  who 
w i l l f u l l y  refuses  or  neglects  t o  canvass e l ec t ion  re tu rns  or  t o  make 
proper abs t rac t s  thereof ,  or  who f a i l s  t o  i s sue  proper c e r t i f i c a t e s  
of e lec t ion .  The s t a f f  recommendation and Committee consensus were 
t h a t  the sect ion be eliminated as the offenses l i s t e d  there in  car, be 
adequately covered under a general s t a t u t e  dealing with w i l l f u l  
r e f u s a l  or neglect  t o  perform public du t i e s .  Further ,  the du t i e s  
imposed upon a county audi tor  a re  s e t  f o r t h  i n  Chapter 16-1-3, and 
a general  penalty f o r  f a i l u r e  t o  perform those du t ies  i s  es tab l i shed  
by Section 16-13-06. 

c The Committee discussed Section 12-11-33 which proh ib i t s  anyone 
from w i l l f u l l y  mut i la t ing e l ec t ion  r e tu rns ,  or  otherwise preventing 
t h e i r  del ivery t o  the  proper au tho r i t i e s .  It was the  Committee 
consensus t ha t  t h i s  sec t ion  be eliminated and t h a t  i t s  provisions be 
incorporated i n t o  sect ions  dealing with misfeasance of duty by publ ic  
o f f i c i a l s  and obst ruct ion of public o f f i c i a l s  i n  the performance of 
t h e i r  dut ies .  

The Committee considered Section 12-11-34 which deals wi th  t h e  
use of a proxy a t  a p o l i t i c a l  convention. The use of proxies a t  
p o l i t i c a l  conventions i s  spec i f i ca l l y  covered by Section 12-17-13. 
The Committee f e l t  t h a t  the  act ion covered by Section 12-11-34 should 
n o t  be a cr iminal  offense,  and therefore the  sec t ion  should be 
eliminated. 

M r .  Charles Travis  and M r .  A 1  Wolf pointed out t ha t  i t  i s  o f t en  

r necessary fo r  the  Legis la ture  t o  def ine  a crime spec i f i ca l l y ,  i n  
order t o  inform p o t e n t i a l  defendants of the  elements of the crime. 



p It was noted t h a t  t h i s  was e s p e c i a l l y  t r u e  when the  crime was n o t  
one which the populace a t  l a r g e  considered an a c t i o n  which i n  i t s e l f  
was morally wrong; i . e . ,  where the of fense  i s  merely malum prohibi tum 
a s  opposed t o  malum i n  s e .  

The Committee recessed  a t  5:10 p.m. u n t i l  9:00 a.m. on Tuesday, 
September 21, 1971. 

The Committee reconvened a t  9:00 a.m. and considered a sample 
r e v i s o r y  d r a f t  b i l l  covering Chapter 12-08, and discussed t h e  format 
t o  be used i n  t h e  r e v i s i o n .  Nr, H i l l  s t a t e d  t h a t  perhaps the  way t o  
proceed i s  t o  r e p e a l  T i t l e  12 and enact  a new T i t l e  12. Discussion 
followed concerning t h e  f a c t  t h a t  i t  would be necessary f o r  t h e  
C o m i t t e e  t o  document t h e  d i s p o s i t i o n  of a l l  of t h e  sec t ions  of t h e  
p resen t  T i t l e  12. The C o m i t t e e  Counsel noted t h a t ,  while t h e  d r a f t  
provis ions  placed b e f o r e  t h e  Committee would d e a l  with p resen t  Code 
s e c t i o n  numbers f o r  t h e  most p a r t ,  t he  f i n a l  Committee product could  
c e r t a i n l y  be d r a f t e d  i n  terms of a complete r e p e a l  of T i t l e  12 and 
s u b s t i t u t i o n  of a new T i t l e  12. 

The Committee continued d iscuss ing  t h e  need f o r  providing a 
l e g i s l a t i v e  h i s t o r y  of the  proposed r e v i s i o n  of t h e  Criminal Code, 
concerning which p o r t i o n  of i t  was der ived  from former s t a t u t e s ,  
It was noted, s i n c e  t h e  Committee could n o t  hope t o  d r a f t  a p e r f e c t  
document, t h a t  i t  would be necessary t o  provide the  cour t s  and o t h e r  
persons involved i n  i n t e r p r e t i n g  t h e  Code wi th  a re ference  p o i n t  
i n  terms of the  l e g i s l a t i v e  cons idera t ions  involved i n  incorpora t ing  
p r e s e n t  s t a t u t e s  i n t o  new rev i sed  s e c t i o n s  of the  Code. 

The Committee then discussed t h e  e x t e n t  the  s t a f f  should go t o  
i n  consol ida t ing  c u r r e n t  sec t ions  of the  Code which dea l  wi th  s i m i l a r  
of fenses .  Mr. Wolf s t a t e d  t h a t  a t  one p o i n t  he had thought a l l  
d e f i n i t i o n s  of c r imina l  of fenses  should be contained i n  T i t l e  12. 
However, he now f e l t  t h e r e  were c e r t a i n  a reas  of law, such a s  e l e c t i o n  
l a w  and highway law, which should be complete i n  themselves and should 
con ta in  t h e i r  own d e f i n i t i o n s  of of fenses  a r i s i n g  wi th in  t h a t  a r e a  
of law. 

Representa t ive  Murphy s t a t e d  t h a t  t h e  Code should be as  s h o r t  
and concise a s  p o s s i b l e ,  and t h a t  whatever i s  f e a s i b l e  by way of 
conso l ida t ion  should be done, M r .  Webb s t a t e d  t h a t  c a r e  must be taken  
t o  d r a f t  p r e c i s e l y  when dea l ing  wi th  those  of fenses  which do n o t  
involve  moral wrong, a s  moral wrong i s  understood by the  genera l  
p u b l i c ,  

Judge Kirk Smith noted t h a t  p resen t  requirements of p a r t i c u l a r i t y  
i n  c r iminal  complaints allow f o r  l e s s  s p e c i f i c i t y  i n  the  s t a t u t e  
which def ines  t h e  crime. 

P 



p Mr. Kraft  noted, as  an example of consolidat ion of severa l  
offenses,  the  t h e f t  provisions of the  Model Penal Code. He ind ica ted  
t h a t  the  new t h e f t  provision could be s impl i f ied  and consolidated 
because the cour ts  would have the former h i s t o r i c a l  bas is  necessary 
f o r  i n t e rp re t ing  the  new provision. 

Representative Kieffer  s t a t ed  i t  seemed t o  him t h a t  any con- 
so l ida t ion  and r ecod i f i ca t ion  should make use of comprehensive 
de f in i t i ons  of often-used terminology, so a s  t o  l i m i t  the  p r o l i f e r a t i o n  
of s t a t u t e s  defining new crimes with p a r t i c u l a r i t y .  

The Committee then discussed Section 12-03-01 defining the  crime 
of conspiracy, It was noted t h a t  conspiracy was j o i n t  c r i n i n a l  a c t i o n  
which could be prosecuted, but which was more remote from the  p a r t i c u l a r  
substant ive  offense concerning which the conspiracy arose than was 
an attempt a t  committing tha t  offense,  

The Committee discussed the di f ferences  between the  crime of 
conspiracy and an attempt t o  commit a crime, It was noted t h a t  a 
conspiracy required the  involvement of two or  more persons, whereas 
an attempt could be made by one person. 

The s t a f f  recommendation was t h a t  the  de f in i t i on  of conspiracy 
should be revised,  and t h a t  conspiracy should be punished as  a Class 
C offense.  Mr. Wolf s t a t e d  he f e l t  t h a t  conspiracy should be punished 
t o  the  same extent  as  i s  the substantive crime concerning which the  
offenders were conspir ing,  

Judge Smith noted t h a t  one argument i n  favor of having the  
same pena l t i es  fo r  conspiracy as  f o r  the  substant ive  crime conspired 
about i s  t ha t  prosecutors  w i l l  then be more wi l l ing  t o  attempt t o  
prosecute conspira tors ,  r a t h e r  than wait u n t i l  the substantive crime 
has been attempted or  committed. 

M r .  Kraft  s t a t e d  the  other  s ide  of t h a t  coin i s  t ha t  cr iminals  
w i l l  have a tendency t o  complete t h e i r  cr iminal  ac t ion  i f  they a r e  
going t o  receive t he  same sentence f o r  conspiracy as  they w i l l  re- 
ce ive  fo r  completing the  crime. Representat ive Nurphy noted t h a t  
although the  maximum sentence might be the  same, i t  seemed t o  him 
t h a t  i n  most cases the  judge would take i n t o  account the f a c t  t h e  
prosecution was f o r  conspiracy, r a t h e r  than f o r  a completed sub- 
s t a n t i v e  crime, 

M r .  Webb s t a t e d  t h a t  ac t ion  t o  change the  pena l t i es  fo r  conspiracy 
t o  make them equal t o  the  pena l t i es  which may be imposed f o r  the  
substant ive  crime would be one of the  most important changes t h a t  
t he  Cornit tee could recommend. He indicated t h a t  i t  would be "a 
prosecutor ' s  dream", 

r Judge Smith noted t h a t  t he  danger i n  having the substant ive  
pena l t i e s  apply t o  cr iminal  conspiracy was t h a t  prosecutors would 

I 



commence c r i d n a l  prosecut ions  f o r  conspiracy even i n  those c a s e s  I where the  crime had a c t u a l l y  been conmitted,  because i t  i s  g e n e r a l l y  
e a s i e r  t o  prove conspiracy than i t  i s  t o  prove the  commission of t h e  
subs tan t ive  of fense ,  

The Chairman asked f o r  t h e  sense  of t h e  C o m i t t e e  i n  r ega rd  t o  
t h e  handling of t h e  crime of conspiracy.  It was t h e  sense of t h e  
Committee t h a t  t h e  pena l ty  f o r  conspirecy t o  commit a crime should 
be placed i n  the  same c l a s s i f i c a t i o n  a s  t h e  penal ty  f o r  the  s u b s t a n t i v e  
crime i t s e l f ,  and t h a t  s t a t u t o r y  p rov i s ions  f o r  prosecut ion of 
s o l i c i t a t i o n ,  f a c i l i t a t i o n ,  conspiracy,  and at tempt  should be r e v i s e d  
and contained i n  t h e  same genera l  a r e a  of t h e  new Criminal Code. 

The C o m i t t e e  then considered Sect ions  12-04-01 and 12-04-02 
which def ine  and qct t h e  punishment f o r  an at tempt  t o  commit a cr ime.  
The Chairman noted t h a t ,  i n  l i g h t  of t h e  previous d i scuss ion  concerning 
conspiracy,  t h e  pynishment f o r  a t tempts  should be s e t  wi th in  t h e  same 
range as  the  punishment f o r  t h e  s u b s t a n t i v e  of fense  concerning which 
t h e  attempt was made, with d i s c r e t i o n  i n  t h e  t r i a l  judge t o  cons ide r  
t h e  ser iousness  of t h e  a t t empt ,  The consensus of the  Committee w a s  
i n  agreement wi th  t h e  Chairman; however, M r ,  Wolf noted t h a t  i n  r e -  
v i s i n g  the  p resen t  s f a t u t e s  dea l ing  wi th  a t tempts ,  the  s t a f f  should 
keep Sect ion  12-04-03 i n  mind, which negates  any p ro tec t ion  f o r  a 
person who i n  u n s ~ c c e s s f u l l y  at tempting t o  c o m i t  one crime does i n  
f a c t  commit another  crime, 

1 
The Coniinittec then  discussed Sectiori 12-07-01 def in ing  t h e  crime 

of t reason and s e t t i n g  the penal ty  a t  dea th ,  o r  n o t  l e s s  than f i v e  
y e a r s f  imprisonment. It was the  consensus of the  Committee t h a t  t h i s  
s e c t i o n  should be r e v i s e d  simply t o  provide a penal ty  f o r  c o m i s s i o n  
of t reason as  def ined  i n  Sect ion 19 of t h e  Cons t i tu t ion .  The ques t ion  
of r e t a i n i n g  t h e  dea th  pena l ty  f o r  t r e s s o n  was l e f t  undecided. 

The Committee n e x t  discussed Sect ion  12-07-03 which d e f i n e s  t h e  
crime of mispr is ion  of t r eason ,  which genera l ly  i s  a concealment of 
t h e  knowledge, e i t h e r  be fo re  o r  a f t e r  t h e  f a c t ,  of t reason.  It was 
t h e  consensus of t h e  Committee t h a t  t h i s  s t a t u t e  should be e l imina ted  
a t  t h i s  p o i n t ,  and t h a t  t h e r e  should be a genera.1 revised  s t a t u t e  
covering t h e  of fense  of wi l l fu l .  conceal ing of knowledge regarding  
c r imina l  ac t ions  . l 

After  furthet!  d i scuss ion ,  I T  WAS MOVED BY REPRESENTATIVE MURPHY, 
SECONDED BY S E N A T ~ R  PAGE, AND UNANIMOUSLY CARRIED t h a t  Sec t ion  
12-07-03 be e l iminated  a t  t h i s  p o i n t ,  and t h a t  t h e  cr iminal  o f f e n s e  
def ined  the re in  be included i n  genera l  s t a t u t e s  dea l ing  wi th  conspiracy,  
a t tempt ,  and conceal ing knowledge of c r i m i n a l  a c t i o n s .  

The Committee then discussed Sec t ion  12-07-04 which p r o h i b i t s  
desec ra t ion  of t h e  f l a g .  Representa t ive  Atkinson suggested t h a t  t h e  

r s e c t i o n  be r e v i s e !  andutha t  desec ra t ion  of t h e  f l a g  be c l a s s i f i e d  as 



r a Class  D of fense ,  He noted t h a t  t h e r e  seem t o  be e s s e n t i a l l y  two 
crimes involved i n  Sect ion  12-07-04: F i r s t ,  what i s  known a s  
"desecrat ion" of a f l a g ,  and second, misuse of symbols purpor t ing  
t o  be f l a g s .  I 

Judge Smith noted t h a t  t h e  language contained i n  Sect ion  12-07-05 
a s  follows: "by which t h e  person seeing t h e  same, without d e l i b e r a -  
t i o n ,  may b e l i e v e  t h e  same t o  r ep resen t  a f l a g "  should be r e t a i n e d  
i n  any r e v i s i o n ,  as t h a t  language provided a useful. s tandard i n  
prosecut ions  f o r  desec ra t ion  o f ,  o r  c a s t i n g  contempt upon, a  f l a g .  

Representa t iye  Atkinson s t a t e d  t h a t  contempt t o  the  f l a g  i s  
t h e  essence of t h e  of fense .  After  f u r t h e r  C o m i t t c e  d i scuss ion  of 
Sec t ion  12-07-04, i t  was t h e  consensus of t h e  Committee t h a t  t h e  
s t a f f  r e v i s e  i t ,  t ak ing  i n t o  cons idera t ion  t h e  var ious  Coinmittee 
c  ornrnen t s . 

The Committee d iscussed  the proper pena l ty  c l a s s i f i c a t i o n  t o  be 
a t t ached  t o  t h e  o f fenses  p r e s e n t l y  covered under r e v i s i o n  of Chapter 
12-08. Representa t ive  Atkinson and Plr , H i l l  s t a t e d  t h a t  t h e s e  
o f fenses  should by c l a s s i f i e d  Class C o f fenses .  The s t a f i  r e c ~ ~ i n e n d a -  
t i o n  was t h a t  they  g e n e r a l l y  be  c l a s s i f i e d  as Class  D o f fenses ,  

. Webb notdd t h a t  he would l i k e  t o  s e e  a c l a s s i f i c a t i o n  based 
on t h e  misdemeanoi and fe lony system, with i n t e r i m  c l a s s i f i c a t i ~ n s  
inc lud ing  "niaj o r  ~ i s d e m e a n o r s "  and ''minor f e l o n i e s " ,  r a t h e r  than  using 
t h e  c l a s s i f i c a t i o q  simply based on o f fenses .  Judge Smith noted t h a t  
t h e  c l a s s i f i c a t i o q  of crimes simply a s  o f fenses  would makc North 
Dakota unique i n  $he f e d e r a l  system, s i n c e  no o the r  S t a t e  c l a s s i f i e s  
crimes i n  t h a t  mariner, 

IT WAS MOVED :BY REPRESENTATIVE IlURPIiY, SECONDED BY REPRESENTATIVE 
ATKINSON. AND UNA~~IMOUSLY CARRIED t h a t  t h e  genera l  misfeasance znd 

r obs t ruc t ion  s t a t u t e s  dea l ing  with pub l i c  o f ' f i c i a l s  a s  exemplified by 
those  crimes l i s t e d  i n  Chapter 12-08 should be c l a s s i f i e d  a s  C lass  C 
of fenses .  I 

The Committee nex t  discussed t h e  p rov i s ions  i n  Chapter 12-08 
which p resen t ly  provide f o r  f o r f e i t u r e  of o f f i c e  f o r  convic t ion  of a 
crime defined t h e i e i n .  The quest ion was broadened t o  d i scuss  f o r -  
f e i t u r e  of o f f i c e g e n e r a l l y .  It was noted t h a t  perhaps an automatic  
f o r f e i t u r e  p rov i s ion  i n  a  c r iminal  s t a t u t e  might n o t  be c o n s t i t u t i o n a l ,  
because i t  would deny t h e  o f f i ceho lde r  a "due process" hearing.  

M r .  Wolf r a i s e d  t h e  quest ion concerning deferment of imposi t ion  
of sentence,  and f h e  e f f e c t  of deferment i n  terms of d i s q u a l i f y i n g  an 
o f f i ceho lde r  f o r  b f f i c e .  There was disagreement amongst t h e  members 
of the  Committee concerning t h e  s p e c i f i c  e f f e c t  of deferment of 
imposi t ion of sentence,  i ,  e . ,  whether i t  c o n s t i t u t e d  a  "conviction",  
o r  a  "judgment", f o r  purposes of d i s q u a l i f i c a t i o n  from publ ic  o f f  i c e ,  



The committee recessed  f o r  
I 

lunch 

The Conmitteq reconvened a t  1:30 p . m , ,  a t  which time i t  d i s -  
cussed Sect ion 12709-01 which makes i t  a fe lony t o  w i l l f u l l y  p reven t  
a meeting of t h e  L e g i s l a t i v e  Assembly, or  e i t h e r  House thereof,  
Judge Smith inqui red  a s  t o  whether i t  would be d e s i r a b l e  t o  l eave  
a l l  of fenses  a g a i n s t  t h e  Leg i s l a tu re  t o  prosecut ion  by t h e  Legis la -  
t u r e  under i t s  coqtempt power. 

It was the  consensus of the C o m i t t e e  t h a t  t h i s  sec t ion  (12-09-01) 
should be included wi th in  a genera l  r e v i s e d  s t a t u t e  deal ing wi th  
obs t ruc t ion  of pub l i c  f u n c t i o n s .  Fur the r ,  where such o b s t r u c t i o n  i s  
committed or  attempted by v i o l e n t  means, i t  should be c l a s s i f i e d  a s  
a Class B offense! and where i t  i s  at tempted o r  committed by nonvio lent  
means, i t  should be c l a s s i f i e d  as a Class C o f fcnsc .  

I 

The committee d iscussed  Sect ion 12-09-03 which p r o h i b i t s  any 
person from w i l l f u l l y  compelling t h e  L e g i s l a t u r e ,  or  e i t h e r  Mouse 
the reof ,  t o  a d j o 4 n .  MR. WOLF MOVED t o  t r e a t  Sect ion 12-09-03 i n  t h e  
same manner a s  Sec t ion  12-09-01 was t r e a t e d .  HIS NOTION D I D  NOT 
RECEIVE A SECOND, UT T t E  COMMImE CONSENSUS WAS TO THE SLIME EFFECT. 

The committed d iscussed  Sect ions 12-t09-06 and 12-09-07 which 
d e a l  wi th  the  a l t 6 r a t i o n  o r  t h e f t  of a b i l l  d r a f t ,  o r  an e n r o l l e d  o r  
engrossed copy of la b i l l ,  

d 
It was t h e  consensus of  the  Committee t h a t ,  

t o  t h e  extent  t h e  two s e c t i o n s  d e a l t  wi th  t h e f t ,  they could be 
covered under a  c ,mprehensive t h e f t  s t a t u t e ;  t o  t h e  ex ten t  t h a t  t hey  
d e a l t  with f o r g e r  , they could be covered under a  comprehensive 
fo rge ry  s t a t u t e ;  i nd t o  t h e  ex ten t  t h a t  they d e a l t  with o b s t r u c t i o n  
of publ ic  func t iods ,  they could be inc luded wi th in  a r e v i s i o n  d e a l i n g  
wi th  t h a t  t o p i c ,  1 

r 1 
Representa t i3e  Hi l leboe  noted t h a t  while  forgery  i n  o the r  a r e a s  

could be co r rec ted  i f  discovered,  t h e  a l t e r a t i o n  of an e n r o l l e d  o r  
engrossed b i l l  was probably i r r e v e r s i b l e ,  once the  b i l l  had passed 
o u t  of the  hands of t h e  House of i n t r o d u c t i o n  of the  Leg i s l a tu re .  

The Committee next  discussed Sect ion  12-09-13 which p r o h i b i t s  
s t a t e  l e g i s l a t o r s  from s o l i c i t i n g  appointments by t h e  Governor i n  
r e t u r n  f o r  t h e i r  l e g i s l a t i v e  vote  i n  favor  of o r  i n  opposi t ion t o  a 
p a r t i c u l a r  b i l l  o r  p ropos i t ion ,  I T  WAS MOVED BY REPRESENTATIVE 
MURPHY, SECOANDED BY RE PRESENTATIVE HILLEBOE AND UNANIMOUSLY CARRIED 
t h a t  t h e  of fense  def ined  i n  Sect ion 12-09-14 be  el iminated.  It was 
noted  t h a t  Sec t ion  8 1  of the  Cons t i tu t ion  p r o h i b i t s  the  Governor from 
promising t o  appoin t  a p a r t i c u l a r  person t o  o f f i c e  i n  cons ide ra t ion  
t h a t  any "member" s h a l l  g i v e  h i s  vo te  o r  a t tempt  t o  inf luence  any 
mat t e r  pending before  t h e  Leg i s l a t ive  Assembly, To the  e x t e n t  t h a t  
t h e  crime d e f i n e d l i n  Sec t ion  12-09-13 i s  covered by Sect ion S l ,  i t  

r would, of course, l remain a  crime, and the  Committee consensus was 
I 



p t h a t  provis ion  should be made f o r  p e n a l t i e s  t o  be a t tached t o  t h e  
conmission of t h e  a c t s  prohib i ted  by Sect ion  81. 

The Cornnittee then discussed Chapter 12-09 i n  general., and i t  
was t h e  Committee. consensus t h a t  the Chapter could be omitted,  and 
t h e  subs tan t ive  o f fenses  def ined t h e r e i n  could be consol ida ted  w i t h  
genera l  of fenses  yhich  would encompass those  s p e c i f i c  of fenses .  

The Committee d iscussed  Sect ion 12-10-03 which makes it a m i s -  
demeanor f o r  a pub l i c  o f f i c e r  or employee t o  w i l l f u l l y  disobey any 
provis ion  of law r e g u l a t i n g  h i s  o f f i c i a l  conduct. It was t he  consensus 
of t h e  C o m i t t e e  t h a t  t h i s  s e c t i o n  be e l iminated  a t  t h i s  p o i n t  and 
t h a t  i t s  provis ions  be consol ida ted  with o t h e r  genera l  s t a t u t e s  
dea l ing  with misfeasance o r  malfeasance on the p a r t  of publ ic  o f f i c e r s ,  

The Cormnittee next  discussed Sect ion 12-10-06 p r o h i b i t i n g  a  
personal  i n t e r e s t . i n  a  c o n t r a c t  wi th  the  governmental agency by an 
o f f i c e r  of t h a t  agency, Judge Smith noted t h a t  t h e  s t a t u t e  o r i g i n a l l y  
seemed t o  have been designed a s  an "anti-kickback" s t a t u t e ,  bu t  t h a t  
by arrlmdment tshe ant i -kickback aspect  of t h e  s t a t u t e  no longer was 
c l e a r ,  Representa t ive  Atlcinson noted thac  t h e  genera l  theory behind 
a s t a t u t e  of t h i s  type seems t o  be t h a t  p u b l i c  o f f i c i a l s  should n o t  
be allowed t o  p r o f i t  a s  a r e s u l t  of t h e i r  o f f i c i a l  a c t i o n ,  

Mr, Wolf s t a t e d  t h e  of fense  covered by Sect ion 12-10-06 should 
be r e t a i n e d  as a n . o f f c n s e ;  however, t h e  s e c t i o n  should be r e v i s e d .  
The Chairman asked t h e  Committee s t a f f  t o  r e v i s e  Sect ion 12-10-06, 
and t o  r e f l e c t  i n  t h e i r  r e v i s i o n ,  t o  the e x t e n t  poss ib le ,  the  Com- 
m i t t e e  cominents, 

Sect ion 12-10-08 makes i t  a misdemeanor f o r  myone t o  o b s t r u c t  
a pub l i c  o f f i c e r  from c o l l e c t i n g  revenue, I t  was the  consensus of 
t h e  Committee t h a t  t h i s  s e c t i o n  be e l iminated  a t  this p o i n t  and t h a t  

r i t s  provis ions  be included wi th in  the  g e n e r a l  s t a t u t e  dea l ing  w i t h  
obs t ruc t ion  of governmental func t ions ,  

The Cormittee d iscussed  Sect ion 12-11-04 which makes i t  a 
misdemeanor f o r  one having been convicted of a felony t o  vote  o r  
o f f e r  t o  vo te  ~t any e l e c t i o n  without previous ly  having h i s  c i v i l  
r i g h t s  r e s t o r e d ,  M r  , Travis  inqui red  whether a  defer red  imposi t ion  
of sentence f o r  a fe lony would cause t h e  defendant whose sentence  was 
de fe r red  t o  l o s e  h i s  r i g h t  t o  vo te ,  Mr, Wolf s t a t e d  t h a t  i f  t h e r e  
has  been a  de fe r red  i n p o s i t i o n  of sentence ,  the  defendant should n o t  
l o s e  any of h i s  c i v i l  r i g h t s ,  s i n c e  he had n o t  beer! convicted by t h e  
judgment of a c o u r t ,  M r ,  H i l l  s t a t e d  t h a t  i f  t h e  crime charged 
provides p e n a l t i e ?  which pu t  i t  i n  e i t h e r  a misdemeanor o r  a  f e lony  
c l a s s ,  then a  de fe r red  imposi t ion of sentence should no t  depr ive  t h e  
defendant of h i s  c i v i l  r i g h t s ;  however, i f  t h e  crime charged provides  
p e n a l t i e s  which make i t  only a  fe lony,  then a de fe r red  imposi t ion 
does cause the person convicted t o  l o s e  whatever c i v i l  r i g h t s  w i l l  
be  l o s t  i n  the  evknt of convic t ion  of a  felony.  



p The Committee then dtscussed t h e  l eng th  of time during which a 
convicted f e l o n  should l o s e  h i s  r i g h t  t o  vo te .  M r ,  Webb pointed o u t  
t h a t ,  h i s t o r i c a l l y ,  f e l o n s  have been denied t h e  r i g h t  t o  vote  f o r  t h e  
remainder of the ik  l i v e s  f  o l l o ~ h i g  convic t  i o n ,  Judge Smith s t a t e d  
he f e l t  t h a t  a person should lose  h i s  right t o  v o t e  only dur ing  the  
per iod  of  h i s  imprisonment, Senator Page agreed with b I r ,  Webb t o  
t h e  eEfect  that n convicted f e l o n  should l o s e  h i s  r i g h t  t o  vo te  f o r -  
e v e r ,  unless  he i s  r e s t o r e d  t o  h i s  c i v i l  r i g h t s  by the Board of 
Pardonsn The Committee consensus, wi th  ob jec t ion  by Senator Page and 
Nr, Vebb, was t h a t  c o n v ~ c t i o n  of a f e lony  should r e s u l t  i n  t h e  l o s s  
of t h e  r i g h t  t o  vo te  during t h e  per iod  of imprisonment imposed, 

The Committee then discussed t h e  whole of Chapter 1 2 - 1 1  d e a l i n g  
with offenses  a g a i n s t  the  e l e c t i v e  f r m c h i s e ,  and i t  was agreed t 3 a r  
t h e  s t a f f  should d r a f t  a r e v i s i o n  of t h i s  chapter  t o  be placed within 
T i t l e  lG, the  E l e c t i o n s  Code, and t h a t  Chapter 1 2 - 1 1  should be eli!j5- 
na ted  a s  a chapter  i n  t h e  Criminal Code, 

Mr, Wolf noted t h a t  Minnesotn had  r e c e n t l y  passed a F a i r  Campaign 
P r a c t i c e s  Act, and tha t  t h a t  A c t  could be used  as the  b a s i s  f o r  t h e  
s t a f f  d r a f t  dea l ing  wi th  e l e c t i o n  o f fenses ,  

The Chairman inqu i red  a s  t o  whether t h e r e  were any ocher m a t t e r s  
which should be brought bkfore the Corninittee, M r .  H i l l  s t a t e d  t h a t  
t h e  Cormittee had lnurnei-our. pol icy  decisions t o  make, f o r  i n s t a n c e ,  he 
intecdecl t o  propoge t h a t  the. defense cf " insan i ty"  be  c?hoIished, and 
t h a t  the quest ion /o f  t h e  defender ' s  rncntrl s t a t u s  be taken i n t c  con- 
s i d e r a t i o n  a t  t h e  t ime of d i s p o s i t i ~ n ,  r a t h e r  than p r i o r  t o  t r i a l ,  

The Chairman,thanked the  Committee members f o r  t h e i r  a t tendance ,  
and witIlout ob jec t ion  t h e  Conmittce s tood adjourned a t  3: 20 p . m .  on 
Tuesday, September 21 ,  1971, 

C ,  Emerson Nurry 
Direc tor  

John A ,  Graham 
A s s i s t a n t  Di rec to r  



APPENDIX "A" 

r C l a s s i f i c a t i o n  p lan  adopted by Subcomi t t ee  on C l a s s i f i c a t i o n  at i t s  
meeting of Fr iday ,  August 6 ,  1971, a s  modified on August 30, 191 1: 

I 
Class i f  ica t iq i i  : 

Class A o f f e j s e  

Class R o f fense  
I 

Class C of fense  

Class D of fense  

Viola t i o n  (noncriminal)  

Maximum p ena 1- t y : 

25 years imprisonment ; 
$5,000 f ine ;  r e s t i r u t i o n  

5 years  imprisonment; 
$5,000 f i n e ;  r e s t i ~ u t i o n  

1 year imprisonmen;;; 
$2,500 f i n e ;  r e s t i ~ u t i o n  

30 days imprisonme>t; 
$500 f i n e ;  r c s t i t u c i o n  

(no pena1 . t~  -monetary- 
set by Subcon:!~it t ce  j 

Note: This c l a s s j f i c a t i o i z  scheme does away with the  d i s t i ~ z t i o n  
between fe1on.I c s  dm1 misdemeanors . It i s  envisioned by the Subcorn- 
m i t t e e  tlltic the p1ac.e of ;ncarcerii t ion oL a n  ofFe~itler committing any 
c l a s s  of of fensc  c'm be ej t h e r  the p e n i f e n i i a r y  o r  n 1 o c a l  j a i l .  
Where t h e  d i s  t i a c  t i o n  Le t w e n  f e l  on-y and ri;isde~nc:mor i s  necessar!; f o r  
o t h e r  reasons,  s u c h  a s  For  t h e  cietcri.iinativn of p a y ~ w n t :  of cusL,-, i n  
extr-adi t i o n  procee$ings, a  separa t e  sec Lj on w i l l  s e t  f o r t h  which 
c l a s s  of of fense  i s  t o  be considered a  f e lony ,  and which a misdamanor 
f o r  s p e c i a l  purposes.  

FIhTS: The Su1>co&ittee be l i eves  t h a t  a  s p e c i a l  s e c t i o n  should b e  
w r i t t e n  i n t o  t h c  c r imina l  code s e t t i n g  f o r t h  gu ide l ines  f o r  t h e  

P imposi t ion of f i n e s ,  The Subcomj t t ee  considered,  but  took no z c t i o n  
on t h e  question cf a s p e c i a l  schedule of f i n e s  f o r  corpora te  of-  
fenders .  

RESTITUTION: The Subcommittee agreed t h a t  provis ion  should be mads 
f o r  a  sentencing judge t o  order  t h e  of fender  t o  make r e s t i t u t i o n  t o  
t h e  v ic t im.  R e s t i t u t i o n  i s  t o  be made d i r e c t l y  t o  the v ic t im,  o r  
i n  the  a l t e r n a t i v e  i s  t o  be pa id  Fnto c o u r t .  An o f f e n d e r ' s  ea rn ings  
while  incarcerated!  would be sub jec t ,  i n  appropr ia t e  cases ,  t o  de- 
duct ion  f o r  use i n  making r e s t i t u t i o n .  The Subcommittee d iscussed  
t h e  d e s i r a b i l i t y  of c r e a t i n g  a  fund from which r e s t i t u t i o n  could be 
made t o  vict ims 06 c r imina l  a c t i v i t i e s .  There was some d i scuss ion  
concerning the  p o s . s i b i l i t y  of depos i t ing  f i n e s  imposed i n t o  such a 
fund; however, thei S u b c o m i t t e e  makes no recommendations i n  r ega rd  
t o  c r e a t i o n  of a r e s t i t u t i o n  fund. 

EXTENDED SENTENCE$: The Subcommittee would make the  following pro- 
p v i s i o n s  f o r  extended sentences ,  t o  be imposed upon a  f inding  t h a t  t h e  

defendant i s  : h 



Subcommittee on C l a s s i f i c a t i o n  -2- 

1. A dangerous, mentally abnormal person; 

a .  The c o u r t  s h a l l  not  make such a f ind ing  unless  t h e  pre-  
sentdnce r e p o r t ,  including a p s y c h i a t r i c  examination, 
concludes t h a t  t h e  de fendan t ' s  conduct has been charac-  
t n r i d e d  by p e r s i s t e n t  aggress ive  behavior ,  and t h a t  such 
cond i t ion  makes him a s e r i o u s  danger t o  o the r  persons .  

I 

2. A profess iona l  c r imina l ;  

a .  The c o u r t  s h a l l  no t  make such a f ind ing  unless  t h e  
defendant i s  over 21 yea r s  of age,  and the presentence  
r e p o r t  shows he coirmitted the  p resen t  offense as p a r t  
of a p a t t e r n  of c r iminal  conduct which c o n s t i t u t e d  a 
substantial source of income t o  him. 

! 
3 .  convicted of a crime which s e r i o u s l y  endangered the  l i f e  of 

another ,  and has  previous ly  been convicted of a similar 
of fense ;  'or 

4 .  Especia l ly  dangerous because he used a f i rearm o r  des t ruc tFve  
device ic the  commission of t h e  o f fense  o r  f l i g h t  therefrom. 

The extended 'sentence could be imposed a s  follows: 

A .  For a Claiss A of fense ,  the  defendant ,  upon a proper f i n d i n g ,  
w o ~ l d  be sentenced t o  l i f e  Inpx-j-sonment. 

B. For a Cla:ss 3, or  Class C o f fense ,  upon a proper f i n d i n g ,  
t h e  defendant could be sentenced up t o  a m a x i m  of twice 
t h e  s t a t e d  number of y e a r s '  imprisonment; i . e . , 1 0  yea r s  f o r  
a Class  B o f fense ,  and 2 years  f o r  a Class  C offense.  

C .  There would be no s p e c i f i c a l l y  author ized  extended sentence  
f o r  a class D o f fense ;  however, the  c o u r t  would have 
avai lab le ,  i n  i t s  range of sentencing  a l t e r n a t i v e s  t h e  pos- 
s i b i l i t y  ,of a commitment f o r  t reatment  of alcoholism and 
drug a d d i c t i o n ,  which commitment might be fox a per iod  i n  
excess of 30 days. I 

SENTENCING ALTERNATIVES: The cour t  may impose a sentence inc lud ing  
i n c a r c e r a t i o n ,  probat ion ,  r e s t i t u t i o n ,  f i n e ,  de fe r red  imposi t ion of 
sentence,  suspende? sentence,  r e f e r r a l  f o r  t rea tment ,  r e s t o r a t i o n  of 
damaged property or  o the r  appropr ia t e  work d e t a i l ,  uncondit ional  d i s -  
charge,  o r  any a p p ~ o p r i a t e  combination of these  choices .  A l l  sen tences  
imposed s h a l l  be apcompanied by a s ta tement  by the  cour t ,  of r e c o r d ,  
as t o  t h e  reasons %or imposing t h a t  p a r t i c u l a r  sentence.  

MANDATOXY PAROLE c'OFPO~TNTS: Class A,  B y  and C offenses  s h a l l  have 
mandatory pa ro le  conlponents a s  follows: 

'I 

1. Class A of fense  - 5 years  
2 .  Class B oFfense - 3 years 
3 .  Class C o f fense  - 1 year 
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The mandatory pa ro le  component (m.p.c.) would not i n t e r f e r e  w i t h  t h e  r paro le  j u r i s d i c t i G n  of t h e  Parole  Board during t h e  term of a  de fendan t ' s  
i n c a r c e r a t i o n .  The mandatory parole  component would only come i n t o  
play where an of fender  had served t h e  t o t a l  term t o  which he had been 
sentenced. The m:p.c. would be used t o  ensure t h a t  an o f fender ,  
whose conduct durihg i n c a r c e r a t i o n  prevented pa ro le ,  would not  be 
denied supervis ion  following s e r v i c e  of h i s  t o t a l  tern1 of i n c a r c e r a -  
t i o n .  Viola t ion  of pa ro le  while being supervised  under m.p.c. would 
s u b j e c t  t h e  of fender  t o  r e i n c a r c e r a t i o n  f o r  t h e  remainder of t h e  m.p.c. 
o r  one year ,  whichever per iod  i s  g r e a t e r .  The Class D of fense  ca tegory  
would not have a mandatory paro le  component; however, t h e  cour t  would 
be  s p e c i f i c a l l y  au thor ized  t o  sentence a Class  D offender  t o  probat ion ,  
o r  paro le  fol lowing i n c a r c e r a t i o n ,  Eer a per iod  not t o  exceed one y e a r .  
The Subcomrnittce wrshes t o  emphasize t h a t  t h e  Parole  Board would have 
f u l l  j u r i s d i c t i o n  over t h e  time and cond i t ions  of r e l e a s e  on p a r o l e  
once a convicted person had conzenced a sentence  of i n c a r c e r a t i o n .  

GOOD TIME STATUTES:: The Subcommittee i s  of t h e  opinion t h a t  Chapter 
12-54 of the  Century Code should be repealed .  This chapter  r e l a t e s  
t o  diminution of gentonce, and, i n  e f f e c t ,  makes a sentence t o  1 year 
i n  t h e  p e n i t e n t i a j l  equal  t o  8 months and 1 7  days. 

OTHER STATUTORY GULDELIKES: The Subcomuittee be l i eves  t h a t  t h e  new 
cr iminal  code should con ta in  s t a t u t o r y  gu ide l ines  f o r  use of i n c a r -  
c e r a t i o n ,  probat iqn,  pa ro le ,  o r  f i n e  as components of a  given sen tence .  

CONFINEMENT FOR D~%GNOSTIC TESTING: The Subcommittee be l i eves  t h a t  anv 
adopted scntencinpj scheme should prov idc  for a period of presentence 
d iagnos t i c  t e s t i n g  a t  t h e  reques t  of t h z  t r i a l  judge. The s t a t u t e s  
shoul d ~ r o v i d e  f o z  Dresentence conf inernent f o r  d i a r n o s t i c  t e s t  inr f o r  
a per iod  not exceeding 30 days.* 

1 
APPELLATE REVIEW OF SENTENCES: The Subcommittee be l i eves  t h a t  speciL"ic 
p rov i s ion  should bye made f o r  a p p e l l a t e  review, but has not  worked c u t  

r any d e t a i l s .  The iSubcommittee f e e l s  t h a t  t h e  Bar Associat ion c o x n i t t e e  
which i s  working on r u l e s  of  a p p e l l a t e  procedure may dea l  wich t h e  
s u b j e c t  of a p p e l l a t e  review of sentences.  

MINDfLJM SEhTENCES:; The Subcornnittee recommends t h a t  minimum sentences  
n o t  be author ized  by t h e  cr iminal  code. 

EXAMPLES OF CLASS~/~?ICATION OF PARTICULAR OFFENSES : The fol lowing a r e  
sorne.poss+ble c l a s j s i f i c a t i o n s  of p a r t i c u l a r  o f fenses  under t h e  Sub- 
committee s recommended c l a s s i f i c a t i o n  plan: 

c l a s s i f i c a t i o n :  Type of of fense :  - 
i Class A o f fense  
I 

I 

1 
I 

I 

Murder, robbery while  armed wi th  
deadly weapon, arson o r  bombing 
of  a s t r u c t u r e  o r  v e h i c l e  ho ldmg 
human beings ,  f o r c i b l e  r a p e ,  
mayhem, kidnapping 

* Modification of : f i r s t  d r a f t .  



C l a s s i f i c a t i o n :  (Cont .) 

Class B o f fense  
I 

Class C of fense  

Class D of fense  

Typ2 of offense: 

Manslaughter, s e r ious  assault 
and t h e f t  of fenses  

Less s e r i o u s  a s s a u l t  and 
theft offenses  

Disorder ly  conduct, trespass 



-- 
As$in+ o r  r e c e i v i n y  b r i b e s  .- 

Z S c l i c l t a ~ i o n  oi' bribery by membel-s. 
Vote i n  c o n s i d e r s t i c n  oP v c t e  i s  bribery. 
ISlenlberbs s o l i c i t i n g  a c t i o l ~  by governor  f o r  v o t e  

i s  b r i b w y .  
Ser intors  s o l i c i t . i r g  aq>oin'i::znt,s b j' governor 

i n  r e t u r n  f o r  vot ,e .  
Coqv ic t ion  f o r f e i t s  o f f i c e .  

I 
I 

I 1 2 - 1 2  - J u d C c i ~ l  
G iv ing  b r i b e s  t o  j ' i d i c i a l -o i f i ce r s ,  j u r o r s ,  

~ ~ e f e r c c s  and other-s . 
hc<cpt i ; lg  b r i b e s  by j ud j  c i a 1  o f f j  ce;-s , jurol-s  , 

re ferees  a n d  o t k e r s  . 
i Accept ing  g i r t s .  
1 

I 
Bribe  for pel-mit t in& escape ,  

I 

1. A person  i ~ . ~ u i l t ~  o f  bribery i f  h e  Icnov~jngl:; o f f e r s ,  g i v c s .  

P o r  agrees  t o  g7vc t o  eno;her, o r  s o l i c i t s ,  accepcs o r  t g r a e s  
t o  acccrtt fr-ox !anot !*er ,  a t h i n g  o f  v ' i l i :~  a s  co::stderati.cn ~ ' L ? o & - :  
( a )  t h e  r e c i p t e r i t ' s  o f f i c i a l  a c t l ~ n  sh a p u b l i c  s ~ r v z r ~ t ;  cr 
( b )  t h e  r e c i p i e n t ' s  v i o l a t i o n  of  a kno:.::l l c g a l  d u t y  a s  a 
pub l i c  servent ! 
2 .  Br ibe ry  i s  [a Class B c r i n c  ~ r , d  one c o r ~ v i c t c d  of s a w  s h s l l  
f o r f e i t  any p u b l i c  o T f i c e  h e l d  2nd s h a l l  be b z n c d  f r o n  h o l d i n g  
any p u b l i c  o f f i c e  i n  t h e  f u t u r e .  

I 

I There  a r e  inany s t a t u t e s  s e t t i n g  f o ~ t h  s p e c i f i c  crirnes 
which car] be  cormitxed by p u b l i c  o f f i c e r s .  I believe it  i s  
p o s s i b l e  t o  r e p l a c e  then-with a s i ~ g l e  s t a t u t e  s u b s t a n t j - a l l y  
a s  f 0ll0?.:3 : i 

. i 



Monda 

Monday : 

9:30 a.m. 

12:OO noon 

Tuesday : 

9:00 a.m. 

12:OO noon 

Tentative Agenda 

COLYMITTEE ON JUDICIARY "B" 

and Tuesday, November 22-23, 1971 
Room G-2, State Capitol 
Bismarck, North Dakota 

Call to order 
Roll call 
Minutes of previous meeting 

Consideration of draft revision of NDCC Chapters 12-18 
through 12-24 

i 
II 

Luncheon .recess 

f 
~o&inue consideration of morning item 

t 
Recess 

I 
f 
i 
e 

Consider revision of NDCC Chapters 12-24 through 12-33 

Luncheon recess 
f 

Continue consideration of morning item 

Ad: 



NORTH DAKOTA LEGISLATIVE COUNCIL 

Minutes 

of the 

COMMITTEE ON JUDICIARY "B" - - - - - - - - - - - - -  
Meeting of Monday and Tuesday, November 22-23, 1971 

Room G-2, State Capitol 
Bismarck, North Dakota 

The Chairman, Senator Howard Freed, called the meeting of the 
Committee on Judiciary "B" to order at 9:40 a.m. in Committee Room 
G-2 of the State Capitol in Bismarck, North Dakota, on Monday, 
November 22, 1971. 

Members present: Senators Freed, Page 
Representatives Atkinson, Hilleboe, Stone 

Advisory members 
present: Judge W. C. Lynch, Judge Harry Pearce, Mr. 

Rodney Webb, Mr. A1 Wolf 

Members absent: Senator Longrnire 
Representatives Kieffer, Murphy 

Advisory members 
absent: Judge Ralph Erickstad, Judge Kirk Smith, 

Mr. Larry Kraft 

Also present: Representative Bryce Streibel, Mr. Charles 
Travis, Mr. Vance Hill 

IT WAS MOVED BY REPRESENTATIVE ATKINSON, SECONDED BY REPRESENTA? r- TIVE STONE, AND UNANIMOUSLY CARRIED that the reading of the minutes 
of the meeting of September 20-21, 1971, be dispensed with, and the 
minutes be approved as mailed. 

Mr. Charles Travis advised the Committee that Judge Ralph 
Erickstad was necessarily absent, but that he had requested Mr. Travis 
to attend the meeting in his place. The Chairman welcomed Mr. Travis 
to the meeting. 

The Committee commenced consideration of a first draft of a 
revision designed to encompass most of the crimes covered by Chapters 
12-18 through 12-24 of the North Dakota Century Code. (A copy of 
this draft as revised by Committee action is appended to these 
minutes as Appendix "A".) 

The Committee Counsel read Sections 1 and 2 of the first draft 
dealing generally with the crime of riot. 

P 



p Those sec t ions  read as  follows: 

1. SECTION 1. RIOT - DESTRUCTIVE DEVICE - DEFINITIONS.) As used 

2. i n  t h i s  T i t l e :  

3.  1. "Riot" means a publ ic  dis turbance involving a group of f i v e  

4. o r  more persons which by tumultuous and v i o l e n t  conduct 

5. c rea tes  grave danger of damage or  i n j u r y  t o  persons o r  

6.  property,  or  s u b s t a n t i a l l y  o b s t r u c t s  the performance of any 

7 .  governmental funct ion ,  including the  adminis trat ion of any 

8 .  penal o r  c o r r e c t i o n a l  f a c i l i t y .  

9. 2 .  "Destructive device" means any phys ica l  ob jec t ,  l i q u i d ,  o r  

10. gas capable of being used, e i t h e r  by i t s e l f  or i n  combination 

11. with any o ther  phys ica l  o b j e c t ,  l i q u i d ,  or  gas ,  t o  cause 

12 .  death,  o r  sudden and v i o l e n t  i n j u r y  o r  damage t o  persons o r  

13. property.  The term "des t ruc t ive  device" includes the  

14. generic  terms "weapons" and "explosives" . 
15. SECTION 2 .  RIOTING - INCITING RIOT - ARMING RIOTERS - CLASSIFI- 

16. CATION OF OFFENSES. ) 

p.  1. It s h a l l  be an of fense  fo r  a person to:  

18. a .  Engage i n  a r i o t .  

19. b .  I n c i t e  or  urge a group of f i v e  or  more persons t o  engage 

20. i n  a c u r r e n t  or  impending r i o t ,  or t o  give commands, 

21. i n s t r u c t i o n s ,  or s igna l s  t o  a person or persons i n  

22. fur therance  of a r i o t .  

23. c .  Knowingly supply a des t ruc t ive  device f o r  use i n  a 

24. r i o t ,  o r  t o  teach another t o  prepare o r  use a d e s t r u c t i v e  

35. device,  with i n t e n t  t h a t  such d e s t r u c t i v e  device be used 

26. i n  a r i o t ,  



2. A person who violates subdivision a of subsection 1 of this 

section is guilty of a class D offense, unless he was 

apprehended in possession of a destructive device, in which 

case he shall be guilty of a class B offense. A person who 

violates subdivision b of subsection 1 of this section shall 

be guilty of a class C offense. A person who violates sub- 

division c of subsection 1 of this section is guilty of a 

class B offense. 

3. Any person who, while engaged in a riot, commits any other 

offense punishable under the laws of this state may be 

prosecuted for such offense in lieu of prosecution under 

this section. 

The Committee discussed the number of persons which should be 
considered a riotous group. It was noted that present North Dakota law, 
see Section 12-19-03, defines a riotous group as six or more persons. 
It was also noted that other criminal codes set the minimum number at 
from two to eleven. 

IT WAS MOVED BY SENATOR PAGE, SECONDED BY REPRESENTATIVE 
ATKINSON, AND UNANIMOUSLY CARRIED that the word "five" appearing on 
lines 3 and 19 be deleted, and the word "six" be substituted there- 
for, so that the minimum number of persons which could be considered' 
a riotous group would be six. 

The Committee discussed the fact that the penalty for engaging 
in a riot, without possessing a destructive device, was in the Class 
D range. Some question arose as to whether such a classification 
would, as a practical matter, allow extradition of a person who had 
engaged in a riot in North Dakota. The Committee discussed the 
desirability of increasing the penalty classification for violation 
of either Subdivision a or Subdivision b. 

IT WAS MOVED BY MR. WOLF, SECONDED BY JUDGE PEARCE, AND UNANI- 
MOUSLY CARRIED that the penalty classifications assigned to Sub- 
divisions a and b of Subsection 1 of Section 2 be increased one 
grade, so that engaging in a riot shall be a Class C offense, and 
inciting or urging a group of six or more persons to riot shall be 
a Class B offense. 



Mr. Wolf noted t h a t ,  a s  a general  r u l e ,  the  so-cal led r i o t  
offenses  should be t r i a b l e  i n  a d i s t r i c t  c o u r t ,  r a t h e r  than any of the  
I'lower" cour t s ,  and he f e l t  t h a t  the  r a i s i n g  of the  offense pena l ty  
c l a s s i f i c a t i o n s  would accomplish t h i s .  

The Committee discussed the  f a c t  t h a t  a person who engages i n  a 
r i o t  would be sub jec t  t o  g r e a t e r  p e n a l t i e s  i f  he were apprehended i n  
possession of a d e s t r u c t i v e  device. It was noted t h a t  the d e f i n i t i o n  
of "des t ruc t ive  device" probably included such things as  b r i c k s ,  
baseba l l  b a t s ,  c lubs ,  e t c .  The Committee a l s o  discussed the use of 
the  word "tumultuous" a s  contained i n  the  d e f i n i t i o n  of a r i o t .  The 
Chairman d i rec ted  t h e  s t a f f  of the Leg i s l a t ive  Council t o  do f u r t h e r  
r e sea rch  on the  d e f i n i t i o n  of the word tumultuous with r e spec t  t o  
i t s  use i n  def in ing  t h e  term "r io t" .  

The Committee discussed Subsection 3 of Sect ion 2 which would 
have the e f f e c t  of causing a prosecuting a t to rney  t o  have t o  e l e c t  
t o  e i t h e r  prosecute f o r  r i o t ,  o r  f o r  such o ther  offense a s  may be 
committed i n  the  course of a r i o t .  

I T  WAS MOVED BY JUDGE PEARCE, SECONDED BY MR. WJZBB, AND UNANI- 
MOUSLY CARRIED t h a t  Subsection 3 of Sect ion 2 be de le ted .  

The quest ion of the proper handling of " l e s s e r  included o f fenses f '  
was discussed by the  Committee. M r .  Travis  was asked whether the  
J o i n t  Committee of the  J u d i c i a l  Council and the  S t a t e  Bar Associa t ion  
f o r  the  Adoption of Rules of Criminal Procedure was encompassing the  
s u b j e c t  of " l e s se r  included offenses" i n  i t s  proposed cr iminal  r u l e s .  
M r .  Travis r e p l i e d  t h a t  he d id  not think so ,  and, upon l a t e r  checking, 
r e p l i e d  t h a t  " l e s se r  included offenses" would not  be covered under 
t h e  present  d r a f t s  of the proposed Rules of Criminal Procedure. 

The Committee Counsel read Section 3 of the  f i r s t  d r a f t  a s  

r follows : 

1. SECTION 3 .  UNLAWFUL ASSEMBLY - DISTURBING PUBLIC ASSEMBLY - 
2 .  OBSTRUCTION OF PUBLIC ACCESS - FAILURE TO DISPERSE UPON ORDER - 
3 .  CLASSIFICATION OF OFFENSES.) I t  s h a l l  be an offense:  

4 .  1. For th ree  or  more persons t o  assemble without a u t h o r i t y  of 

5. law i n  a manner l i k e l y  t o  d i s t u r b  the  publ ic  peace o r  

6 .  e x c i t e  publ ic  alarm, or  f o r  th ree  o r  more persons t o  

assemble t o  do a lawful a c t  i n  a v i o l e n t ,  bois te rous ,  o r  

r"* tumultuous manner. 



2. For any person t o  w i l l f u l l y  d i s t u r b  o r  d i s rup t  a lawful  

publ ic  meeting through conduct which i s  v i o l e n t  or  p a t e n t l y  

of fens ive ,  or  through u t te rances  or  ges tures  which a r e  

pa ten t ly  o f fens ive ,  o r  which tends t o  i n c i t e  panic on t h e  

p a r t  of those i n  attendance a t  the  meeting. 

3. For any person t o  unlawfully obs t ruc t  i n  any manner any 

public s t r e e t  o r  highway, o r  access t o  any r e a l  property 

or  s t r u c t u r e  or improvement thereon. 

4 .  For any person t o  w i l l f u l l y  remain present  a t  the scene of 

a r i o t ,  o r  of an unlawful assembly i n  v i o l a t i o n  of subsec t ion  

1, a f t e r  r ece iv ing  a lawful command t o  d isperse .  

A person who v i o l a t e s  subsections 1, 2 ,  o r  3 i s  g u i l t y  of a c l a s s  C 

offense .  A person who v i o l a t e s  subsect ion 4 i s  g u i l t y  of a c l a s s  II 

offense .  

I f  persons assembled i n  v i o l a t i o n  of subsect ion 1 of s e c t i o n  1 

of t h i s  b i l l ,  o r  subsect ion 1 of t h i s  s e c t i o n ,  do not  d isperse  a f t e r  

rece iv ing  a lawful command t o  do so,  the  law enforcement o f f i c e r  

s h a l l  take such a c t i o n  a s  i s  reasonably necessary t o  d i spe r se  t h e  

assemblage, including the  c a l l i n g  of p r i v a t e  persons t o  h i s  a i d .  

It  was noted t h a t  t h i s  sec t ion  encompasses, i n  p a r t ,  the a c t i o n  
prohib i ted  by Sect ions 24-12-01 and 24-12-02. M r .  Wolf indica ted  
t h a t  he had experience with those two sec t ions  and f e l t  t h a t  they 
should be re t a ined ,  sub jec t  t o  poss ib le  r e v i s i o n  t o  the ex ten t  t h a t  
Subsection 3 of Sec t ion  3 of the d r a f t  being considered covered t h e  
same offense.  

Representat ive Atkinson noted t h a t  Subsection 2 of the  d r a f t  
covered w i l l f u l  conduct which tends t o  i n c i t e  panic on the p a r t  of 
those at tending a lawful publ ic  meeting. He indica ted  t h a t  t h a t  
language, standing alone,  was not  s u f f i c i e n t  t o  cover the of fenses  
p resen t ly  covered by Sect ion 12-19-31, which a l s o  covered the con- 
veying of f a l s e  information regarding an attempt t o  endanger any 



p r i v a t e  or  publ ic  bu i ld ing  or  s t r u c t u r e ,  meeting o r  gathering o r  
any publ ic  c a r r i e r .  It was noted t h a t  Sec t ion  12 of M r .    ill's d r a f t  
was intended t o  cover the  remainder of Sect ion 12-19-31 by making i t  
a  crime t o  f a l s e l y  inform another t h a t  a  s i t u a t i o n  dangerous t o  human 
l i f e  i s  imminent, or  t h a t  the  commission of a  crime of violence i s  
imminent. 

The Committee then considered Sect ion 4 of the d r a f t  r e v i s i o n  
which reads a s  fol lows:  

SECTION 4. UNLAWFUL POSSESSION OF DESTRUCTIVE DEVICE - UNLAWFUL 
FURNISHING OF DESTRUCTIVE DEVICE - CLASSIFICATION OF OFFENSES.) 

1. It s h a l l  be a c l a s s  D offense f o r  any person t o  knowingly c a r r y  

o r  have concealed on himself or under h i s  immediate con t ro l  any 

d e s t r u c t i v e  device.  If the  offense prohib i ted  by t h i s  subsec t ion  

i s  committed aboard a  commercial common c a r r i e r ,  i t  s h a l l  be a  c l a s s  

C offense.  

2. Subsection 1 does no t  apply: 

a .  To law enforcement o f f i c e r s  o r  members of the m i l i t a r y  

fo rces  of t h i s  s t a t e ,  another s t a t e ,  or  of the  United 

S t a t e s ,  who a r e  authorized t o  c a r r y  des t ruc t ive  devices  

and who a r e  a c t i n g  within the  scope of t h e i r  d u t i e s ;  or  

b .  When the  d e s t r u c t i v e  device was c a r r i e d ,  or was under 

the con t ro l  of the  a c t o r ,  pursuant t o  a  permit t o  c a r r y  

or  c o n t r o l  i t ;  or  

c .  When the  des t ruc t ive  device,  o the r  than an explosive,  

was c a r r i e d  or  under the  c o n t r o l  of the  ac to r  i n  h i s  

own p lace  of residence;  or 

d. To the  ca r ry ing  of a shotgun o r  r i f l e  f o r  use i n  hunt ing ,  

t a r g e t  p r a c t i c e ,  or spor t ing  events  involving the f i r i n g  

of a  r i f l e  or shotgun. 



3. It i s  an a f f i rma t ive  defense t o  a charge under subsec t ion  1: 

a .  That the  a c t o r  was engaged i n  a lawful a c t  which requi red  

t h e  ca r ry icg  of the d e s t r u c t i v e  device; or 

b. That the  des t ruc t ive  device,  o the r  than an explosive,  

was c a r r i e d  under circumstances which would j u s t i f y  a 

prudent man i n  going armed i n  defense of h i s  person, 

property,  o r  family. 

4 .  It s h a l l  be a c l a s s  C offense f o r  a person t o  knowingly 

supply a d e s t r u c t i v e  device,  o r  a component e s s e n t i a l  t o  the use 

thereof ,  t o  another person who intends t o  commit a crime with t h e  a i d  

o f ,  or  while armed with,  such device,  or with such device and t h e  

component suppl ied.  

The Committee discussed the p o s s i b i l i t y  t h a t  the use of the  
phrase "des t ruc t ive  device" a s  defined i n  Sect ion 1 was too broad 
a term f o r  use i n  the  s t a t u t e  prohib i t ing  possession. It was noted 
t h a t ,  i n  theory, a c h i l d  could be prosecuted f o r  carrying a b a s e b a l l  
b a t .  Judge Pearce s t a t e d  he f e l t  t h a t  the offenses  l i s t e d  i n  Sec t ion  
4 should be c l a s s i f i e d  a t  a higher l e v e l  than i s  suggested i n  the  
d r a f t ,  and the  Committee consensus seemed t o  t h a t  e f f e c t .  It was 
noted t h a t  t h i s  s e c t i o n  was pr imari ly  designed t o  cover Sect ions 
62-03-01 and 62-03-02, a s  well  as the  sec t ions  i n  T i t l e  1 2  which 
d e a l  with the use and manufacture of explosives.  

The Committee discussed the  f a c t  t h a t  extreme care  must be taken 
i n  deal ing with the  p roh ib i t ion  of the  possession of f i rearms,  and 
t h a t  perhaps i t  would be b e t t e r  t o  r e d r a f t  the  e n t i r e  sec t ion .  

I T  WAS MOVED BY MR. WOLF AND SECONDED BY SENATOR PAGE t h a t  the  
s t a f f  of the  Leg i s l a t ive  Council r e d r a f t  the  whole of Section 4. The 
Chairman, i n  l i e u  of the  motion d i rec ted  the  Committee Counsel t o  
r e d r a f t  Section 4 ,  and MR. WOLF'S MOTION WAS WITHDRAWN. 

M r .  Wolf pointed out  t h a t  i n  r e d r a f t i n g  the  s t a t u t e ,  the  p r e s e n t  
f e d e r a l  law regarding the carrying of weapons aboard "common c a r r i e r s "  
should be kept i n  mind, a s  should a d e f i n i t i o n  of "des t ruc t ive  device" 
o r  s i m i l a r  phraseology which would n o t  include the  carrying of i tems 
n o t  normally thought of a s  weapons. 

Section 5 of the  f i r s t  d r a f t  r e v i s i o n  was read a s  follows: 



SECTION 5.  INTENTIONAL ENDANGERMENT - CLASSIFICATION OF 

OFFENSES.) It s h a l l  be an offense f o r  a  person t o  knowingly p lace  

an objec t  or substance o r  permit an ob jec t  or  substance t o  remain 

upon h i s  property,  or  t o  knowingly p lace  an ob jec t  or substance upon 

t h e  property of another ,  which objec ts  or  substances a re  no t  o the r -  

wise authorized t o  be placed by a  law of t h i s  s t a t e  or  of the  United 

S t a t e s ,  and c r e a t e  grave r i s k  of i n j u r y  o r  death t o  persons who may 

e n t e r  them, use them, o r  otherwise come i n  contac t  with them. 

V i o k i o n  of t h i s  s e c t i o n  i s  a  c l a s s  D of fense .  

It was noted t h a t  t h i s  sec t ion  was designed t o  replace Sect ion  
12-18-07, deal ing with the  laying out  of poison, and Section 
12-18-11, deal ing with the  abandoning or  d iscard ing  of r e f r i g e r a t o r s  
with t h e i r  doors a t t ached .  The sec t ion  was a l s o  designed t o  comple- 
ment Section 1 2  of M r .   ill's d r a f t  which p r o h i b i t s  "negligent 
endangerment" by providng f o r  " in ten t iona l  endangerment". 

Judge Pearce noted t h a t  Section 5 would seem t o  encompass t h e  
c r e a t i o n  or maintenance of any " a t t r a c t i v e  nuisance", and wondered 
whether i t  would be proper t o  provide cr iminal  l i a b i l i t y ,  i n  a d d i t i o n  
t o  t o r t  l i a b i l i t y ,  i n  a l l  a reas  of a t t r a c t i v e  nuisance. 

Mr. Wolf suggested t h a t  Section 5 of the  f i r s t  d r a f t  r e v i s i o n ,  
and Section 1 2  of M r .   ill's d r a f t  should be rewr i t t en  t o  encompass 
the  i n t e n t i o n a l  c r e a t i o n  of a  grave r i s k  of harm. 

The Committee discussed the use of the  term "negligence" i n  t h e  
cr iminal  laws, and the problem of how such "negligence" should be 
def ined.  Mr. H i l l  noted t h a t  the problem would a r i s e  again when 
t h e  offense of "negl igent  homicide1' was d iscussed .  

I T  WAS MOVED BY MR. WOLF, SECONDED BY JUDGE PEARCE, AND UNANI- 
MOUSLY CARRIED t h a t  Sect ion 5 of the  f i r s t  d r a f t  r ev i s ion  of Chapters 
12-18 through 12-24 and Section 1 2  of M r .  H i l l ' s  d r a f t  be combined 
and redra f t ed  t o  provide f o r  an offense dea l ing  with the i n t e n t i o n a l  
c r e a t i o n  of a  grave r i s k  of danger, and f o r  l e s s  ser ious  gradat ions  
of t h a t  offense,  inc luding  possibly a  c rea t ion  of grave 
r i s k s  of danger t o  human l i f e .  

The Committee recessed f o r  lunch a t  12:05 p.m. 



The Committee reconvened a t  1:15 p.m., a t  which time Sect ion  6 
of the  f i r s t  d r a f t  r e v i s i o n  was read a s  follows: 

SECTION 6.  DUELING - DEFINITION - CLASSIFICATION OF OFFENSES.) 

1. As used i n  t h i s  s e c t i o n ,  "duel" means any combat with d e s t r u c t i v e  

devices  fought between two persons by agreement, whether such combat 

takes  place i n  a publ ic  or p r iva te  place.  

2. Any person who engages i n ,  or  a i d s  those engaging in, a due l  

s h a l l  be g u i l t y  of a c l a s s  C offense.  Any person who s h a l l ,  by 

agreement, engage i n  a f i g h t  with another i n  a publ ic  or  p r i v a t e  

p lace ,  except when engaged i n  a leg i t imate  a t h l e t i c  event or e x e r c i s e  

o r  a s  authorized by chapter  53-01, s h a l l  be g u i l t y  of a c l a s s  D 

offense.  

It was noted t h a t  t h i s  sec t ion  was intended t o  replace Chapter 
12-20 of the Century Code which present ly  p r o h i b i t s  dueling and 
r e l a t e d  offenses .  

The Committee discussed the necess i ty  f o r  a s t a t u t e  p r o h i b i t i n g  
"dueling", and i t  was noted by M r .  Travis  t h a t  "dueling" j u s t  does 
n o t  occur any more. Therefore,  there  seems t o  be no need f o r  t h i s  
type of s t a t u t e .  M r .  H i l l  suggested t h a t  perhaps the word "duel" 
should be dropped, and the  sec t ion  should be revised  t o  encompass 
t h e  crime of engaging i n  combat by agreement. 

It was noted t h a t  should a k i l l i n g  o r  wounding occur during t h e  
course of a "duel", the  pe rpe t ra to r  could be prosecuted under the  
homicide or a s s a u l t  s t a t u t e s .  M r .  H i l l  f e l t ,  however, t h a t  i t  was 
necessary,  a s  a mat ter  of publ ic  po l i cy ,  t o  a l s o  allow prosecut ion 
where the "duel" occurs by agreement between the p a r t i e s ,  thus making 
l ike l ihood of prosecut ion by e i t h e r  of the  p a r t i e s  remote. 

The Committee heard a reading of Sect ion 7 of the f i r s t  d r a f t  
r e v i s i o n  as  follows: 

SECTION 7 .  OBSCENITY - DEFINITIONS - DISSEMINATION - CLASSIFI- 

CATION OF OFFENSES.) 1. A person i s  g u i l t y  of a c l a s s  C of fense  if, 

knowing of i t s  cha rac te r ,  he disseminates obscene mater ia l ,  or i f  

he  produces, t r anspor t s ,  or sends obscene mate r i a l  with i n t e n t  t h a t  

i t  be disseminated. 



2 .  A person is guilty of a class C offense if he presents or 

directs an obscene performance, or participates in any portion of a 

performance which contributes to the obscenity of the performance 

as a whole. 

3. As used in this section, the terms "obscene material" and 

"obscene performance" mean material or a performance which, considered 

as a whole: 

a. Predominantly appeals to a prurient or morbid interest 

in nudity, sex, excretion, sadism, or masochism; and 

b. Goes subs tantially beyond customary limits of candor 

in describing or representing such matters; and 

c. Is utterly without redeeming social value. 

That material or a performance predominantly appeals to a 

prurient or morbid interest shall be judged with reference 

to ordinary adults, unless it appears from the character 

of the material or the circumstances of its dissemination 

to be designed for minors or other specially susceptible 

audience, in which case, the material or performance shall 

be judged with reference to that type of audience. 

4. As used in this section, the term "disseminate" means to sell, 

lease, advertise, broadcast, exhibit, or distribute. 

5. As used in this section, the term "material" means any 

physical object used as a means of presenting or communicating 

information, knowledge, sensation, image, or emotion to or through 

a human being's receptive senses. 

6. As used in this section, the term "performance" means any 



play, motion picture, dance, or other exhibition presented before an 

audience. 

7. Subsections 1 and 2 do not apply to a motion picture 

projectionist acting within the scope of his employment as an employee 

any person, firm, or corporation exhibiting motion pictures pursuant 

to a license issued under the provisions of chapter 53-06, provided 

that such operator is not a manager and has no financial interest in 

his place of employment, other than wages. 

In the general discussion following the reading of the section, 
it was noted that Section 7 is an attempt to insert standards for 
determining whether material or a performance is obscene which are 
in line with the standards set out in numerous opinions of the United 
States Supreme Court. Present North Dakota law, see Section 12-21-09, 
dealing with dissemination of obscene materials to adults does not 
set forth adequate constitutional standards. 

Representative Hilleboe questioned the desirability of main- 
taining laws regulating the dissemination of certain types of material 
to adults. He stated that he was in favor of such laws if they were 
limited to the dissemination of material to minors, but thought that 
legislation attempting to enforce moral standards on adults was 
questionable. 

Judge Pearce pointed out that, as he read the section, it would 
prohibit the screening of a motion picture, which might later be 
determined to be obscene, to a group of consenting adults in a private 
home. Judge Pearce questioned whether that type of conduct should 
give rise to criminal liability. 

The Chairman noted that the question of making substantial 
changes in statutes regulating morals is an extremely difficult one, 
and that perhaps the Committee should not tackle the policy question 
in regard to regulation of the dissemination of pornographic materials 
to adults. 

Representative Hilleboe pointed out that during the 1971 session, 
he had introduced House Concurrent Resolution No. 3039 which called 
specifically for study and revision of Chapters 12-30 (dealing with 
rape and carnal abuse) and 12-32 (dealing with seduction and abduction) 
and all other statutes which are no longer valid because they do not 
conform with current social mores. He stated he withdrew that reso- 
lution, before the Legislative Council Resolutions Committee, in 
deference to a resolution sponsored by Representative Atkinson and 



himself which would call for a complete revision of all of Title 12, 
with an understanding that legislation regulating morals would be 
studied by the Committee. 

Representative Atkinson stated that Representative Hilleboe's 
explanation of the rationale behind the study resolution was correct. 
However, he noted that, aside from the policy question of whether 
dissemination of obscenity to adults should be controlled, there was 
a need for a technical revision of North Dakota's obscenity statutes, 
as they did not presently establish any standards sufficient to meet 
the requirements set forth by the United States Supreme Court. 

The Committee discussion led to a consensus that, regardless of 
the stand taken on dissemination to adults, the dissemination of 
pornography to minors should be controlled. It was suggested that 
perhaps dissemination to adults could be controlled by city ordinance 
rather than state law. Mr. Webb stated he did not believe that the 
people of the State of North Dakota were ready to allow legal dis- 
semination of pornography to adults, except as restricted by various 
city ordinances. 

Representative Atkinson stated that he agreed with Mr. Webb 
concerning the degree of acceptance of free dissemination by the 
general populace of the State. He stated that he also thought the 
offense should apply to dissemination to both adults and minors. 

M r .  Wolf said he thought that commercial purveyance of porno- 
graphy should be prohibited, otherwise the moral fiber of the citizenry 
will be jeopardized. However, he felt that the statute shouldn't go 
so far as to prohibit private acts between consenting adults. 

The Chairman requested a motion on the policy question regarding 
the legality of dissemination of pornography to adults. 

f .  Representative Stone stated she agreed that the majority of 
North Dakotans want a statute outlawing dissemination of pornography 
to both adults and minors. She stated that she would like to see 
more prosecutions begun under statutes outlawing this type of action. 
Representative Atkinson noted that, should purveyance to adults be 
legalized, it would be almost impossible to enforce statutes out- 
lawing purveyance to minors. 

IT WAS MOVED BY MR. WOLF AND SECONDED BY MR. ATKINSON that the 
Committee recommend retention of statutes prohibiting dissemination 
of obscenity, with the text of those statutes to read essentially as 
does Section 7 of the first draft revision. THIS MOTION CARRIED 
WITH TWO DISSENTING VOTES. 

The Committee discussed the need for the exemption for motion 
picture projectionists. IT WAS MOVED BY REPRESENTATIVE ATKINSON, 
SECONDED BY MR. WEBB, AND CARRIED (by a vote of five to four) that 
Subsection 7 of Section 7, relating to exemptions for motion picture 
projectionists, be deleted. 



The Chairman called on the Committee Counsel, who read Sections 
8 and 9 of the first draft revision, as follows: 

SECTION 8. PROMOTING OBSCENITY TO MINORS - DEFINITIONS. ) As 

used in section 9: 

1. "Minortt means a person under eighteen years of age. 

2. "Promote" means to produce, direct, manufacture, issue, 

sell, lend, mail, publish, distribute, exhibit, or advertise 

for pecuniary gain. 

3. "Harmful to minorstt means that quality of any description 

or representation, in whatever form, of nudity, sexual 

conduct, sexual excitement, or sado-masochistic abuse, 

when such description or representation: 

a. Predominantly appeals to the prurient, shameful, or 

morbid interest of minors; and 

b. Is patently offensive to prevailing standards in the 

adult community as a whole with respect to what is 

suitable material for minors; and 

c. Is utterly without redeeming social importance for 

minors. 

4. "Materialtt and ttperformance" shall be defined as in section 

7, subsections 5 and 6, respectively. 

SECTION 9. PROMOTING OBSCENITY TO MINORS - MINOR PERFORMING 
IN OBSCENE PERFORMANCE - CLASSIFICATION OF OFFENSES.) 1. It shall 

be a class C offense for a person to knowingly promote to a minor 

any material or performance which, taken as a whole, is harmful to 

minors; or to admit a minor for monetary consideration to premises 

where a performance harmful to minors is exhibited or takes place. 



p 6 .  This subsection s h a l l  n o t  apply t o  a  motion p i c t u r e  p r o j e c t i o n i s t  

27. a c t i n g  within the  acope of h i s  employment a s  an employee of any 

28. person, f irm, or  corpora t ion  exhib i t ing  motion p ic tu res  pursuant 

29. t o  a  l i cense  issued under the provis ions of chapter  53-06, provided 

30, t h a t  such operator  i s  n o t  a  manager and has no f i n a n c i a l  i n t e r e s t  

31. i n  h i s  place of employment, other  than wages. 

32 .  2 .  It s h a l l  be a  c l a s s  C offense t o  permit a minor t o  p a r t i c i -  

33 .  p a t e  i n  a  performance which, taken as  a  whole, i s  harmful t o  minors. 

M r .  Travis pointed out t h a t  the Committee should keep i n  mind 
the  f a c t  t h a t  there  a r e  s t u d i e s  which i n d i c a t e  t h a t  exposure t o  
pornography may a c t  a s  an o u t l e t  f o r  a n t i s o c i a l  behavior. 

The Committee then discussed the f a c t  t h a t  Sections 8 and 9 ,  
dea l ing  with the  promotion of obscenity t o  minors, r e l a t e d  p r imar i ly  
t o  such promotion when done f o r  pecuniary ga in .  M r .  Travis noted 
t h a t  the  provis ion i n  Line 24 of Sect ion 9 deal ing  with the admission 
of a  minor t o  an obscene performance f o r  "monetary considerat ion" 
could probably be construed a s  outlawing o the r  types of "considera- 
t ion".  MR. TRAVIS MOVED t h a t  the word "monetary" i n  Line 24 of 
Sec t ion  9 be de le ted .  HE THEN WITHDREW HIS MOTION. 

I T  WAS MOVED BY MR. WOLF AND SECONDED BY MR. TRAVIS t h a t  Line 
6 ( f o r  pecuniary ga in)  of Section 8 be de le ted  and t h a t  the words 
" for  monetary considerat ion" i n  Line 24 of Sect ion 9 be de le ted ,  
and t h a t  a  new subsect ion c rea t ing  an of fense  deal ing with the d i s t r i -  
but ion  of obscene mate r i a l s  f o r  cons idera t ion  be d ra f t ed ,  with t h e  
penal ty  s e t  a t  one c l a s s i f i c a t i o n  higher  than f o r  d i s t r i b u t i o n  with- 
out  compensation. 

Representat ive Hilleboe noted t h a t  i f  he understood M r .  w o l f ' s  
motion c o r r e c t l y ,  a  person could go t o  j a i l  f o r  f i v e  years f o r  s e l l i n g  
a  book deemed obscene. The Chairman s t a t e d  t h a t  he f e l t  Mr. w o l f ' s  
motion was only suggest ing a  sentencing range, r a t h e r  than a  p a r t i c u l a r  
sentence,  and M r .  Wolf agreed. 

MR. WOLF'S MOTION regarding c r e a t i o n  of a  separa te  penal ty 
c l a s s i f i c a t i o n  f o r  the dissemination of obsceni ty f o r  compensation 
CARRIED. 

I T  WAS MOVED BY MR. WOLF, SECONDED BY MR. WEBB, AND UNANIMOUSLY 
CARRIED t h a t  Lines 26 through 31 of Sect ion 9, deal ing with an 
exemption f o r  motion p i c t u r e  p r o j e c t i o n i s t s ,  be de le ted .  

P 



The Committee continued discussion of classification of "obscenity" 
offenses according to whether the material was disseminated for profit 
or not-. IT WAS MOVED BY MR. WEBB, SECONDED BY MR. TRAVIS, AND CARRIED 
that nonprofit distribution under Sections 8 and 9 be a Class D 
offense, and that dissemination for profit under Section 7 be a Class 
D offense, with the staff of the Legislative Council to redraft the 
sections accordingly. 

The Committee then discussed the need for provision of a defense 
to governmental and private institutions possessing obscene material 
in the course of scientific research. IT WAS MOVED BY MR. TRAVIS 
AND SECONDED BY MR. WOLF that the staff of the Legislative Council 
be directed to draft an additional subsection to the appropriate 
obscenity dissemination sections to read essentially as follows: "It 
is an affirmative defense to prosecution under (appropriate sections) 
that dissemination was restricted to institutions or persons having 
scientific, educational, governmental, or other similar justification 
for possessing obscene material." THIS MOTION LOST by a vote of 
three ayes and five nays. Mr. Wolf noted that he had seconded the 
motion in deference to what he felt would be the wishes of librarians 
around the State who might feel more secure in their handling of 
library material with such a proviso. 

The Chairman called on the Committee Counsel to read Sections 
10 and 11 as follows: 

SECTION 10. PROSTITUTION - DEFINITIONS. ) 1. "Pros ti tution" 

means the performance or offer of performance of any act of sexual 

intercourse, including deviate sexual intercourse, with any person 

not the actor's spouse, in exchange for money or other thing of value, 

2. "House of prostitution" is any place where prostitution 

is regularly carried on by one or more persons under the control, 

management, or supervision of another. 

3. "Inmate" is a person who regularly carries on prostitution 

in or through the agency of a house of prostitution. 

4. "Prostitution business" is any business which derives funds 

from prostitution carried on by a person under the control, manage- 

ment, or supervision of another. 

5. "Deviate sexual intercourse" includes sodomy, oral-genital 

contact, and sado-masochistic abuse. 



SECTION 11. PROSTITUTION - MAINTAINING HOUSE OF PROSTITUTION - 
RELATED 0E;FENSES - CLASSIFICATION OF OFFENSES.) 1. It s h a l l  be a 

c l a s s  C offense f o r  any person t o  engage i n  p r o s t i t u t i o n ,  or  t o  

s o l i c i t  another person with the  i n t e n t i o n  of being h i red  t o  engage 

i n  p r o s t i t u t i o n .  

2. It s h a l l  be a c l a s s  C offense f o r  anyone t o  maintain or  

have cont ro l  of a house of p r o s t i t u t i o n ,  o r  t o  maintain or p a r t i c i -  

p a t e  i n  a p r o s t i t u t i o n  business .  

3 .  It s h a l l  be a c l a s s  D offense f o r  a person t o  h i r e  a 

p r o s t i t u t e  t o  engage i n  sexual in tercourse  with him, or f o r  a person 

t o  e n t e r  or remain i n  a house of p r o s t i t u t i o n  f o r  the purpose of 

engaging i n  sexual in te rcourse .  

4. I t  s h a l l  be an of fense  f o r  a person to :  (a) procure an 

inmate f o r  a house of p r o s t i t u t i o n ;  or (b) t o  procure a place i n  a 

house of p r o s t i t u t i o n  f o r  one who would be an inmate. Violat ion of 

t h i s  subsection s h a l l  be a c l a s s  C offense ,  unless ,  under c l ause  ( a ) ,  

t he  person so procured i s  under s ix teen  years of age, or the pro- 

curement i s  c a r r i e d  out by fo rce ,  or  t h r e a t  of use of fo rce ,  i n  which 

cases  v i o l a t i o n  of t h i s  subsection s h a l l  be a c l a s s  B offense.  

5 .  It s h a l l  be a c l a s s  B offense f o r  any person, other  than 

a p r o s t i t u t e ,  or  a l e g a l  dependent of such p r o s t i t u t e ,  t o  l i v e  on 

o r  t o  be supported or maintained, i n  whole o r  i n  p a r t ,  by money o r  

o t h e r  thing of va lue ,  earned by any person through p r o s t i t u t i o n .  

6 .  It s h a l l  be a c l a s s  B offense f o r  any person t o  compel 

another  t o  engage i n  p r o s t i t u t i o n ,  by any means which negates the  

exe rc i se  of the o the r  person's f r e e  choice.  



Representative Atkinson noted that, since the draft provided 
that it was a Class C offense to maintain or control a house of 
prostitution or maintain or participate in a prostitution business, 
it seemed that it should only be a Class C, instead of Class B, 
offense for a person to live off the earnings of a prostitute. 

Mr. Wolf suggested that all of Section 11 could be simplified 
by making it an offense to engage in, procure, or solicit prostitu- 
tion; or to maintain or operate a house of prostitution or prostitu- 
tion business; or to compel anyone to engage in prostitution. 

Representative Hilleboe suggested that legal penalties for the 
carrying on of prostitution were another example of attempts to 
legislate morals, and that prostitution itself is essentially a 
victimless crime. He suggested that prostitutes needed treatment 
rather than incarceration. Mr. Wolf pointed out that the proceeds 
from organized prostitution were a large portion of the total revenues 
of organized crime syndicates, and it certainly was necessary for 
North Dakota to continue to prohibit the operation of prostitution 
businesses. 

Judge Pearce agreed with Representative Hilleboe in regard to 
the fact that engaging in prostitution is essentially a "victimless 
crime". The Chairman stated that he agreed with Judge Pearce; how- 
ever, he believed that the public would demand criminal sanctions 
against prostitutes and prostitution. 

IT WAS MOVED BY MR. WOLF AND SECONDED BY REPRESENTATIVE HILLEBOE 
that the Committee take a position that soliciting, procuring, 
obtaining for, or engaging in prostitution on the part of any person 
shall be a Class D offense for the first conviction, and a Class C 
offense for second and subsequent convictions. And that compelling 
prostitution, maintaining a house of prostitution, or procuring a 

r minor as an inmate of a house of prostitution shall be a Class C 
offense for the first conviction, and a Class B offense for subsequent 
offenses. THIS MOTION CARRIED by a vote of five to three. 

Representative Hilleboe questioned the use of the words "deviate 
sexual intercourse" in Line 3 and Line 13 of Section 10. 

IT WAS MOVED BY PRESENTATIVE HILLEBOE, SECONDED BY MR. TRAVIS, 
AND UNANIMOUSLY CARRIED that the words "act of" be deleted from Line 
2 of Section 10; the words "intercourse, including deviate sexual 
intercourse" be deleted from Line 3 of Section 10, and that the words 
"activity for hire" be substituted therefor; and that Lines 13 and 
14 of Section 10 be deleted. 

The Chairman called on the Committee Counsel to read Section 12 
of the first draft revision, as follows: 

SECTION 12. INCEST - CLASSIFICATION OF OFFENSE.) It shall be 



a c l a s s  B offense f o r  a person t o  marry or  have sexual in te rcourse  

wi th  another person when the  other  person i s  known by the offender  

t o  be within the  degree of consanguinity s e t  f o r t h  i n  sec t ion  

It was noted t h a t  incestuous marriages were prohibi ted by Chapter 
14-03, and t h a t  en te r ing  i n t o  such marriage was made a misdemeanor 
by Sect ion 14-03-28. The Committee f e l t  t h a t  the  g i s t  of the  crime 
was the  sexual in te rcourse  between c lose  r e l a t i v e s ,  whereas the  
marriage of c lose  r e l a t i v e s  could be t r e a t e d  i n  the law of marriage.  

I T  WAS MOVED BY JUDGE PEARCE, SECONDED BY MR. WEBB, AND UNANI- 
MOUSLY CARRIED t h a t  the  c a p i t a l  l e t t e r  B i n  Line 2 be deleted and 
t h e  c a p i t a l  l e t t e r  C be subs t i tu ted  t h e r e f o r ,  and t h a t  the  words 
11 marry or1' i n  the  same l i n e  be de le ted .  

The Chairman c a l l e d  on the  Committee Counsel t o  read Sect ion  13, 
a s  follows: 

SECTION 13. BIGAMY - EXCEPTIONS - CLASSIFICATION OF OFFENSE.) 

It s h a l l  be a c l a s s  C of fense  f o r  a married person t o  marry or  

cohabi t  with another ,  unless  a t  the time of  the  subsequent marriage 

o r  cohabi ta t ion:  

The a c t o r  reasonably be l ieves  t h a t  the  p r i o r  spouse i s  

dead; o r  

The p r i o r  spouse has been con t inua l ly  absent f o r  a per iod  of 

seven years  preceding the subsequent marriage o r  cohab i t a t ion ,  

during which time the ac tor  d id  n o t  know the p r i o r  spouse 

t o  be a l i v e ;  or  

The p r i o r  spouse had been sentenced t o  imprisonment f o r  

l i f e ;  or  

The p r i o r  spouse had cont inual ly  remained without the  United 

S t a t e s  f o r  a per iod of f i v e  successive years preceding t h e  

subsequent marriage or  cohabi ta t ion .  



The Committee discussed exception nos. 3 and 4 ,  i . e . ,  where t h e  
p r i o r  spouse had been sentenced t o  l i f e  imprisonment, or  where t h e  
p r i o r  spouse had con t inua l ly  remained without the  United S t a t e s  f o r  
a period of f i v e  successive years .  It was noted t h a t  these except ions 
a l s o ,  i n  a l l  p r o b a b i l i t y ,  provided grounds f o r  divorce.  

It was then suggested t h a t  perhaps no exceptions t o  bigamy were 
necessary,  a s  the  g i s t  of the  offense was t h a t  the person married 
again knowing t h a t  h i s  previous spouse was s t i l l  a l i v e  and t h a t  they  
were s t i l l  married. 

I T  WAS MOVED BY MR. WEBB, SECONDED BY JUDGE PEARCE, AND UNANIMOUS- 
LY CARRIED t h a t  the  suggested language of Sect ion 13 be s t r i c k e n ,  and 
t h a t  Section 13 be amended t o  read a s  follows: 

"It s h a l l  be a c l a s s  C offense f o r  a married person w i l l f u l l y  
and knowingly t o  con t rac t  a second marriage while the  f i r s t  
marriage, t o  the  knowledge of the  offender ,  i s  s t i l l  s u b s i s t i n g  
and undissolved. ' I  

The Committee discussed Section 14, dea l ing  with polygamy, and 
i t  was suggested t h a t  Sect ion 14 and Sect ion 13 could be combined 
with the  following language being i n s e r t e d  as  a second subsect ion 
of Section 13: 

"2. It s h a l l  be a c l a s s  C of fense  f o r  an unmarried person t o  
knowingly marry or cohabit  with another i n  t h i s  s t a t e  under 
circumstances which would render the  other  person g u i l t y  
of an offense under subsection 1 of t h i s  sec t ion ."  

I T  WAS MOVED BY SENATOR PAGE, SECONDED BY REPRESENTATIVE STONE, 
AND UNANIMOUSLY CARRIED t h a t  the  above-quoted language dea l ing  wi th  

r "polygamy" be consol idated with the  previously amended language of 
Sect ion 13 a s  a second subsect ion the re to .  

MR. TRAVIS MOVED t h a t  f u r t h e r  cons idera t ion  of bigamy and polyg- 
amy be tabled u n t i l  Tuesday morning, due t o  the l a t eness  of the  hour. 
THE CHAIRMAN ACCEPTED MR. TRAVIS' MOTION and agreed t h a t  the meeting 
should s tand recessed ,  and the  meeting stood recessed a t  4:55 p.m., 
and reconvened a t  9 : 0 0  a.m. on Tuesday, November 23, 1971. 

The Chairman read a proposed d r a f t  of combined Sections 13 and 
14 as follows: 

1. SECTION 13.) 1. It s h a l l  be a c l a s s  C of fense  f o r  a married 

2. person t o  w i l l f u l l y  and knowingly con t rac t  a second marriage i n  t h i s  

r 3 .  s t a t e  while the f i r s t  marriage, t o  the  knowledge of the offender ,  i s  



s t i l l  subs i s t ing  and undissolved; or  f o r  a married person t o  c o n t r a c t  

a second marriage ou t s ide  t h i s  s t a t e  and hold himself out a s  married 

t o  the  second spouse i n  t h i s  s t a t e .  

2. It s h a l l  be a c l a s s  C offense f o r  an unmarried person t o  

knowingly marry another i n  t h i s  s t a t e  under circumstances which would 

render  the  other  person g u i l t y  of an of fense  under subsection 1. 

Representative Atkinson noted t h a t  the proposed d r a f t  of combined 
Sect ions 13 and 14 omitted the  former language of Subsection 3 of 
Sect ion 14 providing an exception t o  p a r t i e s  t o  a polygamous marriage 
lawful  where entered  i n t o  who a re  temporarily v i s i t i n g  i n  North 
Dakota, o r  t r ave l ing  through North Dakota. 

The following language was added t o  the  d r a f t :  

"This s e c t i o n  does no t  apply t o  p a r t i e s  t o  a marriage, lawful 
i n  the  country of which they a r e  n a t i o n a l s  or  r e s iden t s ,  while  
they a r e  i n  t r a n s i t  through or temporarily v i s i t i n g  t h i s  s t a t e . "  

It was a l s o  suggested t h a t  the d r a f t  be changed so  t h a t  t h e  word 
"second" where i t  appears preceding the word "marriage" be de le ted  
and the  word "subsequent" be s u b s t i t u t e d  t h e r e f o r .  Also t h a t  t h e  
words "the f i r s t "  which precede the word "marriage" be de le ted  and 
t h e  words "a p r i o r "  be s u b s t i t u t e d  the re fo r .  

I T  WAS MOVED BY MR. TRAVIS, SECONDED BY REPRESENTATIVE ATKINSON, 
AND UNANIMOUSLY CARRIED t h a t  Section 13 be adopted t o  read a s  fol lows:  

"SECTION 13.) 1. It s h a l l  be a c l a s s  C offense f o r  a 
married person t o  w i l l f u l l y  and knowingly con t rac t  a subsequent 
marriage i n  t h i s  s t a t e  while a p r i o r  marriage,  t o  the knowledge 
of the  offender ,  i s  s t i l i  subs i s t ing  and undissolved; or  f o r  a 
married person t o  con t rac t  a subsequent marriage outs ide  t h i s  
s t a t e  and hold himself out  as  married t o  the  subsequent spouse 
i n  t h i s  s t a t e .  

2.  It s h a l l  be a c l a s s  C of fense  f o r  an unmarried person t o  
knowingly marry another i n  t h i s  s t a t e  under circumstances which 
would render the  o ther  person g u i l t y  of an offense under sub- 
sec t ion  1. 

3. This s e c t i o n  does not  apply t o  p a r t i e s  t o  a marriage,  
lawful i n  the  country of which they a r e  na t iona l s  or r e s i d e n t s ,  
while they a r e  i n  t r a n s i t  through o r  temporarily v i s i t i n g  t h i s  
s t a t e  . 



The Chairman c a l l e d  on the  s t a f f  t o  read Sect ion 15 of the  f i r s t  
d r a f t  r ev i s ion ,  a s  follows: 

SECTION 15. EQUAL ENJOYMENT OF PUBLIC FACILITIES - DEFINITION - 
CLASSIFICATION OF OFFENSE.) 1. A s  used i n  t h i s  sec t ion ,  "public 

f a c i l i t y "  means any t h e a t e r ,  place of amusement, h o t e l ,  barber shop, 

saloon, r e s t a u r a n t ,  r e t a i l  or wholesale o u t l e t ,  publ ic  conveyance, 

o r  o ther  place of refreshment,  enter tainment ,  or  accommodation which 

i s  commonly open t o  t h e  publ ic .  

2. It s h a l l  be a  c l a s s  D offense f o r  any person t o  exclude 

another  person from f u l l  and equal enjoyment of any public f a c i l i t y  

on account of the  sex,  r a c e ,  co lo r ,  r e l i g i o n ,  o r  na t iona l  o r i g i n  of 

t h e  person excluded. 

It was noted t h a t  t h i s  was e s s e n t i a l l y  a  restatement  of Sec t ion  
12-22-30, with the  add i t ion  of "sex" a s  one of the  grounds on which 
d iscr iminat ion  was n o t  t o  be based, and with the addi t ion  of " r e t a i l  
o r  wholesale o u t l e t s "  t o  the  l i s t  def in ing  "public f a c i l i t y f 1 .  

The Committee discussed the  necess i ty  f o r  def ining the  term 
"public f a c i l i t y " ,  and i t  was suggested t h a t  i t  could poss ib ly  be 
simply s t a t e d  a s  a  " f a c i l i t y  open t o  the publicll .  

I T  WAS MOVED BY REPRESENTATIVE ATKINSON, SECONDED BY JUDGE PEARGE, 
AND UNANIMOUSLY CARRIED t h a t  Subsection 1 of the  f i r s t  d r a f t  r e v i s i o n  
of Section 15 be de le ted ;  t h a t  the word "public" i n  the second l i n e  
of Subsection 2 be de le ted ,  and t h a t  the  words "open t o  the public1'  
be added a f t e r  the  word " f a c i l i t y 1 ' .  

The Chairman c a l l e d  on the  Committee Counsel t o  read Sect ions 
16 and 1 7  of the f i r s t  d r a f t  r ev i s ion  dea l ing  with gambling and 
r e l a t e d  offenses ,  a s  follows: 

SECTION 16. GAMBLING - DEFINITIONS.) A s  used i n  sec t ion  17: 

1. ll~ambling" means r i s k i n g  any money, c r e d i t ,  depos i t ,  o r  

other  th ing  of value f o r  ga in ,  cont ingent ,  wholly or 

p a r t i a l l y ,  upon l o t ,  chance, the  opera t ion  of gambling 

apparatus,  o r  the  happening or  outcome of an event,  inc luding  



an e l e c t i o n  or  sport ing event ,  over which the person t ak ing  

the  r i s k  has no con t ro l .  Gambling does not  include: ( a )  

lawful c o n t e s t s  of s k i l l ,  speed, s t r e n g t h ,  or endurance 

i n  which awards a r e  made only t o  e n t r a n t s  or  t o  the owners 

of e n t r i e s  ; or  (b j lawful business  t ransac t ions ,  or  o t h e r  

a c t s  o r  t r ansac t ions  now or  h e r e a f t e r  expressly authorized 

by law. 

"Lottery" means any plan f o r  the d i s t r i b u t i o n  of a  th ing  

of va lue ,  whether tangib le  or  in tang ib le ,  or  a  person o r  

persons s e l e c t e d  by chance from among p a r t i c i p a n t s ,  some 

or  a l l  of whom have given a  cons idera t ion  f o r  the chance 

of being s e l e c t e d .  

"Bucket shop" means any loca t ion  wherein the pretended 

buying or  s e l l i n g  of s e c u r i t i e s  o r  commodities f o r  f u t u r e  

de l ive ry  i s  c a r r i e d  on without any i n t e n t i o n  of f u t u r e  

de l ivery ,  whether such pretended con t rac t  i s  t o  be performed 

within o r  without t h i s  s t a t e .  

"Gambling apparatus1'  means any device,  machine, paraphernal ia ,  

or  equipment t h a t  i s  used o r  usable  i n  the playing phases 
? 

of any g,ambling a c t i v i t y ,  whether t h a t  a c t i v i t y  c o n s i s t s  

of gambling between persons, o r  gambling by a person i n -  

volving the  playing of a  machine. Gambling apparatus does 

not  inc lude  an amusement game o r  device a s  defined i n  

sec t ion  53-04-01. 

"Gambling house" means any l o c a t i o n  or s t r u c t u r e ,  s t a t i o n a r y  

or movable, wherein gambling i s  permit ted o r  promoted, o r  



where a lottery is conducted or managed. In the application 

of this definition, any place where gambling apparatus is 

found is presumed to be a gambling house, provided that 

this presumption shall not apply where cards, dice, or 

other games are found in a private residence. 

SECTION 17. GAMBLING - RELATED OFFENSES - CLASSIFICATION OF 
OFFENSES. ) 

1. It shall be a class D offense to engage in gambling. 

2. It shall be a class C offense to knowingly maintain, or 

to knowingly aid or permit the maintenance of, a gambling 

house or bucket shop. 

3. It shall be a class C offense to: 

a. Conduct a lottery; or 

b. Sell, purchase, receive, or transfer a chance to 

participate in a lottery; or 

c. Disseminate information about a lottery with intent 

to encourage participation in it. 

4. Subsection 3 shall apply to a lottery drawn or to be drawn 

outside of this state, whether or not such lottery is 

lawful in such other state or country. 

The Committee discussed the desirability of the continued out- 
lawing of gambling between private individuals. It was noted that 
the present antigambling statutes are honored mainly in their non- 
enforcement, as applied to private individuals and private clubs. 

Representative Atkinson stated that, while it was true that 
prohibitions against private gambling were not generally enforced, 
the majority of North Dakotans had seemed to indicate that they did 
not want legalized gambling, with the most recent indication being 
the resounding defeat of the parimutuel betting measure. 



M r .  Wolf suggested t h a t  the  Committee should s e t  f o r t h  a l t e r n a -  
t i v e  pos i t ions  which would put  the  quest ion of enforcing or l e g a l i z i n g  
p r i v a t e  gambling squarely up t o  the  Leg i s l a tu re .  He s t a t e d  t h a t  t h e  
a l t e r n a t i v e s  should be framed s o  t h a t  one would allow p r i v a t e  gambling, 
and one would a f f i r m a t i v e l y  p roh ib i t  a l l  gambling i n  every p lace  i n  
t h e  s t ronges t  poss ib le  language. 

The Chairman agreed with Representat ive Atkinson concerning the  
d e s i r e  of North Dakota c i t i z e n s  f o r  an antigambling law, but  noted 
t h a t  i t  would be proper t o  submit a  minori ty  r e p o r t  of the Committee 
i n  regard t o  a b o l i t i o n  of the p roh ib i t ion  a g a i n s t  p r iva te  gambling. 

I T  WAS MOVED BY MR. WOLF AND SECONDED BY MR. WEBB t h a t  the Com- 
m i t t e e  adopt Sect ions 16 and 1 7  a s  d r a f t e d  a s  one pos i t ion ;  and 
provide an a l t e r n a t i v e  allowing an exception f o r  p r iva te  gambling, 
and p r i v a t e  gambling i n  nonprof i t  organiza t ions ;  and d r a f t  a  t h i r d  
a l t e r n a t i v e  s t rengthening the  antigambling provis ions t o  ensure 
coverage of a l l  gambling, including p r i v a t e  gambling i n  nonprof i t  
c lubs  and elsewhere. 

The Chairman noted t h a t  South Dakota had passed laws au thor iz ing  
l o t t e r i e s ,  and the  playing of bingo when devoted t o  the r a i s i n g  of 
funds f o r  the b e n e f i t  of r e l i g i o u s ,  c h a r i t a b l e ,  f r a t e r n a l ,  o r  o the r  
organizat ions n o t  organized f o r  p r o f i t .  He read Section 22-25-23 
of the  South Dakota Compiled Laws a s  fol lows:  

"For the purposes of t h i s  sec t ion  and sec t ions  22-25-25 and 
22-25-26 "bingo" i s  t h a t  game i n  which each player i s  suppl ied  
a  card or board containing f i v e  adjo in ing  hor izonta l  and 
v e r t i c a l  rows with f i v e  spaces i n  each row, each containing a  
number o r  f i g u r e  the re in ,  except f o r  the  c e n t r a l  row with four  
spaces, each conta in ing  a  number o r  f i g u r e  the re in  and t h e  word 
"free" marked i n  the  cen te r  space the reof .  Upon announcement 
by the person or  persons conducting the game of any number o r  
f i g u r e  appearing on the p laye r ' s  card or  board, the space con- 
t a in ing  sa id  f i g u r e s  or  number i s  covered by the p layer .  When 
the  player  s h a l l  have covered a l l  f i v e  spaces i n  any h o r i z o n t a l  
o r  v e r t i c a l  row, o r  s h a l l  have covered four  spaces and the  f r e e  
space i n  a  f ive-space diagonal row, o r  s h a l l  have covered t h e  
required combination of spaces i n  some other  pre-announced 
p a t t e r n  o r  arrangement, such combination of spaces covered s h a l l  
c o n s t i t u t e  "bingo". The player or  p layers  t o  f i r s t  announce 
"bingo" a re  awarded money, merchandise, o r  some other  considera-  
t i o n  by the  person or persons conducting the  game." 

The Chairman a l s o  read South Dakota Compiled Laws Section 
22-25-25 a s  follows: 

"The game "bingo" a s  defined i n  s e c t i o n  22-25-23 or l o t t e r y  a s  
defined i n  sec t ion  22-25-24 s h a l l  not  be construed as  gambling 
or as  a  l o t t e r y  wi th in  the  meaning of sec t ion  22-25-1 o r  22-25-8, 
respect ive ly ,  provided t h a t :  



Such game or  l o t t e r y  i s  conducted by a r e l i g i o u s ,  
c h a r i t a b l e ,  f r a t e r n a l  o r  o the r  a s soc ia t ion ,  not  organized 
f o r  pecuniary p r o f i t ,  and duly e x i s t i n g  under the  laws 
of the  S t a t e  of South Dakota; 

The proceeds therefrom do no t  inure  t o  the  b e n e f i t  of  
any ind iv idua l s ;  

No compensation of any kind i n  excess of $15 i n  va lue  
i s  paid t o  any person f o r  se rv ices  rendered during any 
bingo sess ion  i n  connection with the conduct of t h e  
game or  i n  cons idera t ion  of any l o t t e r y ;  provided, how- 
ever ,  the  provis ions of t h i s  paragraph ( 3 )  s h a l l  n o t  
apply t o  games or  l o t t e r i e s  conducted i n  connection 
with any of the following events :  a county f a i r  con- 
ducted pursuant t o  sec t ion  7-27-3, the s t a t e  f a i r  
conducted pursuant t o  chapter  1-21, o r  a c i v i c  ce leb ra -  
t i o n  recognized by r e s o l u t i o n  or  o ther  s imi la r  o f f i c i a l  
a c t i o n  of the governing body of a county, c i t y ,  town, 
or v i l l a g e ;  

Such assoc ia t ion  before conducting such game or l o t t e r y  
gives 30 days '  wr i t t en  n o t i c e  of the time and p lace  
thereof t o  the governing body of the county, c i t y ,  
town, or  v i l l a g e  i n  which i t  in tends  t o  conduct such 
game or  l o t t e r y ,  and such governing body does no t  pass  
a r e s o l u t i o n  objec t ing  the re to .  " 

M r .  Travis noted t h a t  M r .  Wolf's motion requi red  the adoption 
of Sections 16 and 1 7  a s  a f i r s t  a l t e r n a t i v e .  He s t a t e d  t h a t  he had 
quest ions regarding the language "has no cont ro l"  i n  Line 7 of Sec t ion  
16, s ince  he could conceive of a person being g u i l t y  of gambling 
where t h a t  person d id  have some cont ro l  over the event.  M r .  Wolf 

p noted t h a t  h i s  motion was intended only t o  include the essence of 
Sect ions 16 and 1 7 ,  and t h a t  he intended t o  allow i n t e r n a l  r e v i s i o n  
of those sec t ions .  

M r .  Wolf s t a t e d  t h a t ,  as  an ind ica t ion  of the ser iousness  of the  
a l t e r n a t i v e  t o t a l l y  p roh ib i t ing  gambling, a s e c t i o n  should be put  i n  
allowing prosecution of prosecutors who f a i l  t o  enforce the gambling 
laws, or  persons who f a i l  t o  r epor t  v i o l a t i o n s  of gambling laws. M r .  
Webb s t a t e d  t h a t  such a sec t ion  should no t  be a f f i rma t ive  law, bu t  
r a t h e r  should be a statement of l e g i s l a t i v e  i n t e n t .  Mr. Wolf s t a t e d  
t h a t  h i s  suggestion was made somewhat f a c e t i o u s l y ;  however, he d id  
f e e l  t h a t  i t  might be wel l  t o  have a s t a t u t e  providing f o r  an annual 
meeting between t h e  Attorney General and a l l  S t a t e ' s  Attorneys,  a t  
which time the Attorney General, upon rece iv ing  information from t h e  
S t a t e ' s  Attorneys, would order  prosecution of gambling offenders .  

M r .  Webb s t a t e d  t h a t  the Committee should take a pol icy p o s i t i o n  
f. on the  extent  of c r iminal  l i a b i l i t y  f o r  gambling and the extent  of 

enforcement of gambling laws. Judge Pearce agreed t h a t  the Committee 
should take such a p o s i t i o n .  



MR. WOLF'S MOTION regarding a l t e r n a t i v e  gambling d r a f t s ,  s t a t e d  
above, CARRIED UNANIMOUSLY. 

M r .  Webb suggested t h a t  the  s t a f f  of the  Leg i s l a t ive  Council do 
resea rch  on the ex ten t  t o  which other  S t a t e s  may provide except ions 
t o  a general  gambling p roh ib i t ion ,  and should a l s o  f ind  out what t h e  
s t a t u s  of A r t i c l e  I of the amendments t o  the  North Dakota Cons t i tu t ion  
i s  i n  respect  t o  the  Cons t i tu t iona l  Convention's considerat ion of 
t h a t  a r t i c l e .  

I T  WAS MOVED BY MR. WEBB, SECONDED BY MR. WOLF, AND UNANIMOUSLY 
CARRIED t h a t  the  s t a f f  be d i rec ted  t o  r e s e a r c h  the laws of o ther  
j u r i s d i c t i o n s  which allow l imited gambling, and t o  r epor t  the  r e s u l t s  
of t h i s  research t o  the  Committee. 

The Chairman c a l l e d  on the  Committee Counsel t o  read Sect ions  
18,  19, and 20, dea l ing  with prohib i t ions  a g a i n s t  business o r  l a b o r  
on Sunday, as  follows: 

SECTION 18. BUSINESS OR LABOR ON SUNDAY - EXEMPTIONS - 
CLASSIFICATION OF OFFENSES.) Except a s  otherwise provided i n  

sec t ions  19 and 20, i t  s h a l l  be a c l a s s  D offense  f o r  any person 

on Sunday to:  

Engage i n  or conduct business or labor  f o r  p r o f i t  i n  the  

usual  manner and loca t ion ,  or  t o  opera te  a place of bus iness  

open t o  the  pub l i c ,  or to  au thor ize  or  d i r e c t  h i s  employees 

or agents t o  take such ac t ion;  or  

Keep open, run ,  or  permit the running o r  use of any p lace  

f o r  publ ic  dancing between the  hours of one o 'c lock  a.m. 

and e i g h t  o 'c lock  a.m. the following Monday morning. 

Subsection 1 s h a l l  not  apply t o  any person who i n  good 

f a i t h  observes a day o ther  than Sunday a s  the Sabbath, i f  

he r e f r a i n s  from engaging i n  or  conducting business o r  l abor  

f o r  p r o f i t  and c loses  h i s  p lace  of business  t o  the publ ic  

on t h a t  day. 



4. The a t t o r n e y  genera l ,  a s t a t e ' s  a t to rney ,  a  mayor, a  c i t y  

manager, o r  a  municipal a t to rney  may p e t i t i o n  a  d i s t r i c t  

cour t ,  f o r  the  d i s t r i c t  where a  v i o l a t i o n  i s  occurr ing,  t o  

en jo in  a  v i o l a t i o n  of t h i s  sec t ion .  

SECTION 19. PERSONAL PROPERTY SALES ALLOWABLE ON SUNDAY. ) The 

s a l e  of any of the  following items of personal  property s h a l l  be 

allowed 

1. 

2. 

3. 

4.  

5 = 

6 .  

7. 

8. 

9 .  

10. 

11. 

during any and a l l  hours on Sundays: 

Drugs, medical and su rg ica l  supp l i e s ,  or  any objec t  purchased 

on the  w r i t t e n  p resc r ip t ion  of a  l icensed  medical o r  d e n t a l  

p r a c t i t i o n e r  f o r  the  treatment of a  p a t i e n t .  

Food prepared f o r  consumption on o r  o f f  the premises where 

sold.  

Newspapers, magazines, and books. 

Gasoline, f u e l  a d d i t i v e s ,  l u b r i c a n t s ,  and a n t i f r e e z e .  

T i res .  

Repair o r  replacement p a r t s  and equipment necessary t o ,  and 

s a f e t y  devices  intended f o r ,  s a f e  and e f f i c i e n t  opera t ion  

of land v e h i c l e s ,  boats ,  and a i r c r a f t .  

Emergency plumbing, hea t ing ,  cool ing ,  and e l e c t r i c a l  r e p a i r  

and replacement p a r t s  and equipment. 

Cooking, hea t ing ,  and l i g h t i n g  f u e l .  

In fan t  supp l i e s .  

Camera and school suppl ies ,  s t a t i o n e r y ,  and cosmetics. 

Beer and a lcoho l i c  beverages bu t  only u n t i l  one o ' c lock  a.m. 

SECTION 20. BUSINESSES ALLWED TO OPERATE ON SUNDAY.) The 

operat ion of any of t h e  following businesses  s h a l l  be allowed on 

Sundays : 



Restaurants, cafeterias, or other prepared food service 

organizations. 

Hotels, motels, and other lodging facilities. 

Hospitals and nursing homes. 

Dispensaries of drugs and medicines. 

Ambulance and burial services. 

Generation and distribution of electric power. 

Distribution of gas, oil, and other fuels. 

Telephone, telegraph, and messenger services. 

Heating, refrigeration, and cooling services. 

Railroad, bus, trolley, subway, taxi, and limousine services. 

Water, air, and land transportation services and attendant 

facilities. 

Cold storage warehousing. 

Ice manufacturing and distribution. 

Minimal maintenance of equipment and machinery. 

Plant and industrial protection services. 

Industries where continuous processing or manufacturing 

is required by the very nature of the process involved. 

Newspaper publication and distribution. 

Radio and television broadcasting. 

Motion picture, theatrical, and musical performances. 

Automobile service stations. 

Athletic and sporting events. 

Parks, beaches, and recreational facilities. 

Scenic, historic, and tourist attractions. 



24. Amusement c e n t e r s ,  f a i r s ,  zoos, and museums. 

25. L ib ra r i e s .  

26. Educational l e c t u r e s ,  forums, and e x h i b i t s .  

27. Service organiza t ions  (USO, YMCA, e t c . ) .  

28. Grocery s t o r e s  operated by the  owner-manager who r e g u l a r l y  

employs n o t  more than th ree  employees f o r  the operat ion of 

s a i d  s t o r e .  

29. Premises l i censed  t o  dispense beer  and a lcohol ic  beverages 

within the  l i m i t s  prescr ibed i n  s e c t i o n  5-02-05. 

It was noted t h a t  these  three  sec t ions  a r e  a r ev i s ion ,  without 
change i n  substance, of Chapter 12-21.1, and a l s o  include Sect ion 
12-21-19 deal ing with publ ic  dancing on Sunday. I t  was the  consensus 
of the  Committee t h a t ,  with the  recent  upholding of c i t y  ordinances 
based on Chapter 12-21.1 by the Supreme Court (See City of Bismarck v.  
Mater i ,  1 7 7  N . W .  2d 530), i t  would be b e s t  n o t  t o  change the  substance 
o f  IrSunday c los ing  laws". 

The Committee then discussed t h a t  por t ion  of Section 18 dea l ing  
wi th  the  operat ion of a p lace  of public dancing on Sunday ( t h e  r ep lace -  
ment f o r  Section 12-21-19). I t  was noted t h a t  the  statement of hours 
during which dancing was prohib i ted ,  although taken from present  law, 
was confusing. Fur ther ,  s ince  the g i s t  of the  sec t ion  was the  banning 
of a c t i v i t y  on Sunday, i t  was questionable whether there  was a need 
t o  continue the  ban on dancing u n t i l  8:00 o 'c lock  a.m. on the fol lowing 
Monday. 

I T  WAS MOVED BY MR. WEBB AND SECONDED BY SENATOR PAGE t h a t  t h e  
words "between" i n  Subsection 2 of Sect ion 18 be de le ted ,  and the  
word "a f t e r "  be s u b s t i t u t e d  the re fo r ;  and t h a t  the  words "and 8:00 
o ' c lock  a.m. the  following Monday morning" a l s o  be de le ted  from t h a t  
subsect ion.  

REPRESENTATIVE HILLEBOE MADE A SUBSTITUTE MOTION, SECONDED BY MR. 
TRAVIS, t o  d e l e t e  Subsection 2 of Sect ion 18 e n t i r e l y .  THE SUBSTITUTE 
MOTION CARRIED by a vo te  of f i v e  t o  th ree ,  thus negating the n e c e s s i t y  
t o  consider  the  main motion. 

The Committee then discussed Subsection 4 of Sect ion 18, which 
provided t h a t  c e r t a i n  s t a t e ,  county, and c i t y  o f f i c i a l s  could seek an 
in junc t ion  aga ins t  v i o l a t i o n s  of the "Sunday c los ing  laws". Representa- 
t i v e  Hilleboe and M r .  Webb thought t h a t  perhaps i t  was dangerous t o  
s p e c i f i c a l l y  provide f o r  an in junct ion  i n  t h i s  s t a t u t e ,  s ince  t h a t  
might be construed as negat ing any general  power t o  enjo in  o ther  cr imes.  



I T  WAS MOVED BY REPRESENTATIVE HILLEBOE AND SECONDED BY MR. WEBB 
t h a t  Subsection 4 of Sec t ion  18 be de le ted  e n t i r e l y ,  and t h a t  t h e  
power t o  en jo in  a "Sunday c los ing  law" v i o l a t i o n  be included i n  a 
genera l  sec t ion ,  t o  be d r a f t e d ,  allowing t h e  proper o f f i c i a l s  t o  
en jo in  cr iminal  a c t s  as  an a l t e r n a t i v e ,  o r  i n  addi t ion  t o  prosecut ion .  

M r .  Webb s t a t e d  t h e  genera l  in junc t ion  s t a t u t e  should be s p e c i f i c  
i n  providing t h a t  the  i n j u n c t i v e  procedure should not  be a s u b s t i t u t e  
f o r  prosecution. 

M r .  Travis  s t a t e d  he was opposed t o  Representat ive Hi l leboe ' s  
motion. He s a i d  he f e l t  t h e  power t o  en jo in  was proper i n  the  con tex t  
of "Sunday c los ing  laws1', bu t  t h a t  a genera l  power t o  enjo in  c r i m i n a l  
a c t i v i t y  may n o t  be proper .  

REPRESENTATIVE HILLEBOE WITHOREW HIS MOTION concerning d e l e t i o n  
of Subsection 4 of Sect ion  18. I T  WAS MOVED BY MR. TRAVIS, SECONDED 
BY REPRESE NTATIVE HILLEBOE, AND CARRIED t h a t  the  Committee accept  
t h e  f i r s t  d r a f t  r e v i s i o n  of Sections 18, 19, and 20 as  amended; and 
t h a t  the  s t a f f  of t h e  Leg i s l a t ive  Council c a r r y  out a review of t h e  
p o s s i b i l i t i e s  and problems involved i n  having e i t h e r  a general  s e c t i o n  
dea l ing  with enjoining cr iminal  a c t i v i t y ,  o r  the  d e s i r a b i l i t y  of r e -  
t a i n i n g  Subsection 4 of Sect ion 18. 

The Chairman c a l l e d  on the Committee Counsel t o  read Sect ion 21 
of the  f i r s t  d r a f t  r e v i s i o n ,  a s  follows: 

SECTION 21.  PUBLIC PROFANITY AND ABUSIVE LANGUAGE - DEFINITIONS - 
CLASSIFICATION OF OFFENSES. ) 1. As used i n  t h i s  sec t ion ,  "profani ty"  

means language which i s  p a t e n t l y  of fens ive  and goes s u b s t a n t i a l l y  

beyond customary l i m i t s  of verbal  candor within the community. 

P ro fan i ty  includes language which i s  obscene or  blasphemous, and 

language which i s  obviously coarse and abusive.  

2. It s h a l l  be a c l a s s  D offense f o r  anyone t o  use p ro fan i ty  

i n  a publ ic  place where o t h e r  persons may hear i t  and be offended, 

alarmed, or  annoyed. 

Representat ive Hil leboe s t a t e d  t h a t  t h i s  sec t ion  was another  
example of an attempt t o  l e g i s l a t e  "morals". He f e l t  t h a t  s e c t i o n s  
such as  t h i s  a r e  unnecessary, and a r e  r e l a t i v e l y  unenforceable. M r .  
Wolf and M r .  Webb s t a t e d  they bel ieved t h a t  a s t a t u t e  p roh ib i t ing  
p r o f a n i t y  could be of va lue ,  and t h a t  such a s t a t u t e ,  i n  a r ev i sed  
ve r s ion ,  should be r e t a i n e d .  



r Representat ive Hil leboe s t a t e d  t h a t  a t  l e a s t  the  reference  t o  
blasphemy contained i n  Subsection 1 should be de le ted  s ince  the  word 
"blasphemous" was based s o l e l y  on r e l i g i o u s  i n t e r p r e t a t i o n .  

The Committee discussed the  need t o  l i m i t  Sect ion 21 t o  t h e  use 
of p ro fan i ty  " in  a pub l i c  place". I T  WAS MOVED BY MR. TRAVIS, 
SECONDED BY MR. WOLF, AND CARRIED by a vote  of s i x  t o  one, t h a t  t h e  
words " in  a publ ic  place" be de le ted  from Subsection 2 of Sect ion 21. 

I T  WAS MOVED BY MR. WOLF AND SECONDED BY REPRESENTATIVE HILLEBOE 
t h a t  the  words "or obscene" be inse r t ed  a f t e r  the  word "of fens ive t t  i n  
Subsection 1 ;  and t h a t  the  l a s t  sentence of t h a t  subsection be d e l e t e d .  

MR. WEBB MADE A SUBSTITUTE MOTION, SECONDED BY REPRESENTATIVE 
ATKINSON, AND CARRIED t o  d e l e t e  the words "or b lasphemo~s;~  from t h e  
l a s t  sentence of Subsection 1 of Section 21. 

Judge Lynch asked the  Chairman i f  i t  would be poss ib le  f o r  the 
s t a f f  t o  have the f u l l  t e x t  of each e x i s t i n g  s e c t i o n  ava i l ab le  f o r  
s tudy a t  the time the  r ev i sed  sec t ion  replac ing  those sec t ions  i s  
considered. The Chairman r e p l i e d  t h i s  could be done, i f  xeroxed 
copies  of the present  s e c t i o n  were used. Judge Lynch a l s o  asked 
whether the ma te r i a l  which the  Committee was t o  consider a t  a coming 
meeting could be s e n t  out  i n  advance. The Chairman rep l i ed  t h i s  
would be done t o  the  g r e a t e s t  extent  p r a c t i c a b l e .  

The Committee recessed f o r  a luncheon break a t  12:05 p.m. and 
reconvened a t  1:15 p.m., a t  which time Sect ion 1 of M r .  Vance H i l l ' s  
d r a f t  was considered. (NOTE: Appendix "B" a t tached here to  c o n s i s t s  
of those sec t ions  d r a f t e d  by Mr. H i l l  a s  they appeared a f t e r  considera-  
t i o n  and ac t ion  by the  Committee.) 

M r .  H i l l  read h i s  proposed Section 1, deal ing  with the lawful 
use of fo rce ,  a s  fol lows:  

Sec t ion  1. 

A.  The t h r e a t  or  use of force upon another  person i s  lawful 
Z e n  necessa r i ly  committed (1) i n  the  a r r e s t  of a cr iminal ;  o r  
(2) i n  preventing or  stopping the commission of a crime, 
attempted s u i c i d e ,  o r  unlawful i n t e r f e r e n c e  with another ' s  
person or property;  o r  ( 3 )  by a pa ren t ,  p a r e n t ' s  agent,  guardian,  
or  teacher i n  c o r r e c t i n g  or r e s t r a i n i n g  a c h i l d ;  or  (4) by 
authorized personnel aga ins t  the  inmates, p a t i e n t s ,  or  s tuden t s  
of an i n s t i t u t i o n ,  when the  force o r  t h r e a t  i s  reasonable.  

B .  The use of deadly fo rce  i s  lawful i f  necessa r i ly  committed 
=en (1) the  a c t o r  reasonably bel ieved t h a t  such force  was 
necessary t o  p r o t e c t  himself or  o the r s  a g a i n s t  a ser ious  crime 



of violence and t h e  a c t o r  did not  provoke the encounter and 
could not  reasonably avoid using such fo rce ;  or  (2) the  a c t o r  
i s  a po l i ce  o r  c o r r e c t i o n a l  o f f i c e r ,  o r  a  person ac t ing  under 
such d i r e c t i o n ,  and i s  attempting t o  e f f e c t  the a r r e s t  of a  
person who i s  f l e e i n g  and has committed a  ser ious  crime of 
violence and the  a c t o r  be l ieves  the  fo rce  employed c r e a t e s  
no s u b s t a n t i a l  r i s k  of i n j u r y  t o  innocent persons and t h a t  
the re  i s  a  s u b s t a n t i a l  r i s k  t h a t  the  person t o  be a r r e s t e d  w i l l  
commit a  se r ious  crime of violence i f  h i s  apprehension i s  de- 
layed; or ( 3 )  t h e  a c t o r  reasonably be l ieved t h a t  such f o r c e  
was necessary t o  prevent the commission of a  ser ious  crime i n  
h i s  home by an i n t r u d e r ;  or  (4) the  a c t o r  was a t  h i s  p lace  of 
employment and he was attempting t o  prevent the commission of 
robbery, burglary ,  arson,  or a  se r ious  crime of violence,  o r  
the  f l i g h t  of such cr iminal ,  and the  use of other  force  would 
expose innocent persons t o  s u b s t a n t i a l  danger. 

M r .  H i l l  noted t h a t  the  proposed s e c t i o n  represented a  change 
from present  law i n  regard t o  the extent  of the  au thor i ty  granted t o  
law enforcement o f f i c e r s  t o  use "deadly force" i n  apprehending o f -  
fenders  f l e e i n g  an attempted a r r e s t .  M r .  H i l l  s t a t e d  t h a t  he made 
t h i s  change because he f e l t ,  i n  l i g h t  of the cu r ren t  trend away from 
c a p i t a l  punishment, t h a t  po l i ce  o f f i c e r s  should not  be allowed t o  use 
deadly fo rce  on "felons" unless  the o f f i c e r s  be l i eve  there  i s  a  "sub- 
s t a n t i a l  r i s k "  t h a t  the  f l e e i n g  offender w i l l  commit another "ser ious  
crime of violence' '  i f  h i s  apprehension i s  delayed. He a l s o  s t a t e d  
t h a t  h i s  d r a f t  proposal would prevent the  high speed vehicular  chases  
of c r iminals  which he f e l t  a re  of ten  c a r r i e d  on a t  g rea t  r i s k  t o  
innocent persons. 

The Committee discussed t h i s  propos i t ion  a t  g rea t  length,  and i t  
was f i n a l l y  MOVED BY REPRESENTATIVE ATKINSON AND SECONDED BY SENATOR 
PAGE t h a t  Subsection b of Section 1 of M r .  H i l l ' s  d r a f t  be r ev i sed  
t o  make i t  r e f l e c t  the  present  law i n  North Dakota regarding the  use 
of deadly force  by an a r r e s t i n g  law enforcement o f f i c e r .  

M r .  Wolf s t a t e d  he was i n  favor of language s imi la r  t o  t h a t  
proposed by M r .  H i l l ,  and t h a t  he would oppose Representative Atkinson 's  
motion. Mr. Webb s t a t e d  he would have no problem with M r .  a ill's 
language i f  a l l  law enforcement o f f i c e r s  i n  North Dakota received t h e  
amount of t r a i n i n g  t h a t  i s  present ly  received by o f f i c e r s  of the  
Federal  Bureau of Inves t iga t ion .  However, he f e l t  t h a t  s ince  a l l  of 
North Dakota's law enforcement o f f i c e r s  d id  no t  rece ive  t h a t  type of 
t r a i n i n g ,  M r .  H i l l ' s  proposed language would simply cause an undue 
hampering of our o f f i c e r s .  

Judge Pearce s t a t e d  t h a t  he supported M r .  Wolf's opposi t ion t o  
t h e  motion, and f u r t h e r  indica ted  t h a t  he be l i eves  the  s i t u a t i o n  i n  
which a  po l i ce  o f f i c e r  would have t o  make the  dec is ion  under M r .  H i l l ' s  
proposed language would be extremely r a r e .  



Representative Atkinson stated that adoption of Mr. Hill's 
language as proposed would tend to indicate a lack of trust in our 
law enforcement officers. THE VOTE ON REPRESENTATIVE ATKINSON'S 
MOTION was then taken, and RESULTED IN A TIE. The Chairman then 
directed Mr. Hill to redraft several alternatives to Section 1, which 
Mr. Hill agreed to do. 

The Chairman called on M r .  Hill to read his draft Sections 2, 
3, 4, 5, and 6, dealing with homicide, which were read, as follows: 

Section 2. 

Criminal homicide means to intentionally, recklessly, or 
negligently cause the death of another human being. Criminal 
homicide, is either (1) murder, (2) manslaughter, (3) negligent 
homicide, or (4) aiding suicide. 

Section 3. 

Criminal homicide constitutes murder, a class A offense, when 
(1) it is committed intentionally; or (2) it is committed under 
circumstances manifesting extreme indifference to the value 
of human life; or (3) it is committed while committing, attempting 
to commit, or fleeing from robbery, burglary, arson, kidnapping, 
rape, or escape from confinement. 

Section 4. 

Criminal homicide constitutes manslaughter, a class B offense, 
when (1) it is committed recklessly; or (2) it is committed 
under the influence of extreme emotional disturbance for which 
there is reasonable excuse. 

r Section 5. 

Criminal homicide constitutes aiding suicide, a class B offense, 
when a person willfully encourages or assists another person 
in taking his own life. A person who willfully encourages or 
assists another to attempt suicide is guilty of a class C 
offense. 

Section 6. 

Criminal homicide constitutes negligent homicide, a class 
B offense, when it is committed negligently. 

Mr. Hill discussed the problems which have arisen because the 
misdemeanor-manslaughter rule has been used in prosecuting motor 
vehicle homicides, rather than the negligent homicide sections, which 
were specifically enacted to cover vehicular homicide. He stated 
that his proposed Section 6 is intended to obviate the use of the r misdemeanor-manslaughter rule in the standard vehicular homicide case. 



p Mr. Webb s t a t e d  t h a t ,  genera l ly  speaking, he was impressed wi th  
M r .    ill's proposed d r a f t ,  bu t  he wondered whether negl igent  homicide 
should be i n  the  same penal ty  c l a s s  a s  manslaughter. M r .  Webb a l s o  
questioned the use of the  words "extreme emotional disturbance" i n  
M r .  H i l l ' s  proposed Sect ion 4. 

Mr. H i l l  read a statement from the  proposed Federal Criminal 
Code r e l a t i n g  t o  the  phrase "extreme emotional disturbance".  The 
f e d e r a l  explanat ion i s  a s  follows: 

''As t o  'voluntary manslaughter ' , the  scope of admissible 'provo- 
c a t i o n '  i s  broadened t o  include anything t h a t  inexcusably l e a d s  
t o  'extreme emotional d i s tu rbance ' .  For example, taunts  o r  
seduction of female r e l a t i v e s  might s u f f i c e .  But extreme 
emotional d is turbance  w i l l  not  reduce murder t o  manslaughter 
i f  the a c t o r  has culpably brought about h i s  own mental d i s -  
turbance, such a s  by involving himself i n  a crime, or  i f  t he  
excuse i s  not  reasonable,  such a s  where p o l i t i c a l  events provoke 
an assass ina t ion ."  

The Committee discussed the meaning of the  word "negl igent ly"  
a s  used i n  M r .  H i l l ' s  proposed Section 6 dea l ing  with negl igent  
homicide. The quest ion was ra i sed  as  t o  whether "negligently" d id  
n o t  i n  f a c t  r e f e r  t o  "gross negligence" a s  t h a t  term i s  known i n  
North Dakota t o r t  law. 

M r .  H i l l  s t a t e d  t h a t  the proposed Federal  Code and the Model 
Penal Code def ine  negligence as  used i n  c r iminal  s t a t u t e .  

The Model Penal Code d e f i n i t i o n  (see Sect ion 2.02)  i s  a s  fol lows:  

"A person a c t s  neg l igen t ly  with r e spec t  t o  a mater ia l  element 
of an of fense  when he should be aware of a s u b s t a n t i a l  and un- 
j u s t i f i a b l e  r i s k  t h a t  the mater ia l  element e x i s t s  or w i l l  r e s u l t  
from h i s  conduct. The r i s k  must be of such a na ture  and degree 
t h a t  the a c t o r ' s  f a i l u r e  t o  perceive i t ,  considering the n a t u r e  
and purpose of i t s  conduct and the  circumstances known t o  him, 
involves a gross  devia t ion  from the  s tandard of care  t h a t  a 
reasonable person would observe i n  the  a c t o r ' s  s i t u a t i o n .  " 

The proposed Federal  Code (see Sect ion 302) s t a t e s :  

"A person engages i n  conduct: . . . (d) ' neg l igen t ly '  i f  he 
engages i n  the  conduct i n  unreasonable d is regard  of a s u b s t a n t i a l  
l ike l ihood of t h e  ex i s t ence  of t h e  r e l e v a n t  f a c t s  or r i s k s ,  such 
d is regard  involving a gross  devia t ion  from acceptable s tandards  
of conduct; . . . . I I 
IT WAS MOVED BY MR. WOLF, SECONDED BY JUDGE PEARCE, AND UNANI- 

MOUSLY CARRIED t h a t  the  staff of the  L e g i s l a t i v e  Council be d i r e c t e d  
t o  prepare a new neg l igen t  homicide s t a t u t e  r equ i r ing  some degree of r negl igence g r e a t e r  than simple negligence a s  t h a t  term i s  understood 
i n  t o r t  law. 



p The Committee discussed M r .   ill's proposed Section 5 dea l ing  
wi th  a id ing  su ic ide .  M r .  H i l l  noted t h a t  Sect ion 12-33-02 which had 
previous ly  made it a crime t o  attempt t o  commit su ic ide  had been 
repealed i n  1967, so  he had n o t  d e a l t  with t h a t  subjec t  i n  h i s  
r e v i s i o n .  

The Committee discussed the  use of the  phrase "reasonable excuse" 
i n  M r .  H i l l ' s  proposed Sect ion 4. M r .  H i l l  noted t h a t  Sect ion 1602 
of t h e  proposed Federal  Criminal Code was drawn on i n  d r a f t i n g  h i s  
Sec t ion  4. He s t a t e d  t h a t  Sec t ion  1602 conta ins  add i t iona l  language 
d iscuss ing  the  phrase "reasonable excuse", a s  follows: 

"The reasonableness of the  excuse s h a l l  be determined from t h e  
viewpoint of a person i n  h i s  s i t u a t i o n  under the  circumstances 
a s  he be l ieves  them t o  be. An emotional dis turbance i s  
excusable, wi th in  t h e  meaning of t h i s  paragraph, i f  i t  i s  
occasioned by any provocation, event o r  s i t u a t i o n  f o r  which t h e  
offender was n o t  culpably respons ib le  . I 1  

Judge Lynch s t a t e d  t h a t  the  d e f i n i t i o n a l  language i s  very h e l p f u l  
t o  t r i a l  judges when they reach the  s t age  of giving i n s t r u c t i o n s  t o  
t h e  ju ry .  Mr. H i l l  s t a t e d  t h a t  he w i l l  add the  d e f i n i t i o n a l  language 
t o  h i s  Section 4.  

M r .  Wolf noted t h a t  t h e  annotated cases  t o  e x i s t i n g  North Dakota 
cr iminal  law a r e  important,  and reference  t o  those annotations should 
always be ava i l ab le  t o  Committee members. 

Judge Lynch inqui red  whether the word lYntent ional l l ,  a s  used i n  
t h e  murder s t a t u t e  (Mr. H i l l ' s  proposed Sect ion 3 ) ,  includes the  
o l d  "with malice aforethought" element of a d e f i n i t i o n  of murder. 
M r .  H i l l  r e p l i e d  t h a t  the  "with malice aforethought1'  language was 
intended t o  be included i n  the  word " in ten t iona l " ,  but  perhaps t h a t  

P 
word should be def ined.  

M r .  H i l l  read h i s  proposed Section 7, a s  follows: 

Sec t ion  7 .  

Every person who (1) i n t e n t i o n a l 1  a s s i s t s  o r  advises any 
pregnant woman t o  miscarry;  or (2T i s  pregnant and s o l i c i t s  
a s s i s t ance  or  advice t o  procure a miscar r iage ;  or (3) i n t e n t i o n a l -  
l y  causes t h e  dea th  of a pregnant woman's quick c h i l d  i s  g u i l t y  
of a c l a s s  B of fense ,  unless  such a c t i o n  was necessary t o  save 
the  l i f e  of the  mother . " 
M r .  Travis s t a t e d  t h a t  i t  was h i s  opinion t h a t  the  North Dakota 

s t a t u t e s  should n o t  p r o h i b i t  medical abor t ion ,  bu t  r a t h e r  should 
concent ra te  on abor t ions  performed by persons who a r e  not  l i censed  
medical doctors .  MR. WOLF MOVED t h a t  Sect ion 7 be accepted a s  

r. proposed by M r .  H i l l .  THE MOTION D I D  NOT RECEIVE A SECOND. 



p The Committee discussed the  quest ion of whether a  lawyer would 
be i n  v i o l a t i o n  of Mr. H i l l ' s  proposed Sect ion  7 i f  he advised a  female 
c l i e n t  t h a t  she could g e t  an abort ion i n  New York, and f u r t h e r ,  whether 
t h e  female c l i e n t  who s o l i c i t e d  such advice would a l s o  be i n  v i o l a t i o n  
of Sec t ion-7 .  M r .  H i l l  noted t h a t  the  language of h i s  sec t ion  i s  
probably broader than t h e  c u r r e n t  language of Chapter 12-25. 

I T  WAS MOVED BY MR. WOLF, SECONDED BY REPRESENTATIVE HILLEBOE, 
AND CARRIED, M r .  Webb and Mr. Travis vot ing  i n  the negat ive,  t h a t  Mr. 
H i l l ' s  proposed Sect ion 7 be accepted with modification t o  make t h e  
s e c t i o n  more c l o s e l y  r e f l e c t  present  North Dakota law on t h i s  s u b j e c t .  

M r .  Travis s t a t e d  t h a t  he would l i k e  t o  r ece ive  a  consensus from 
t h e  Committee concerning the  d e s i r a b i l i t y  of l ega l i zed  abort ion.  
Representat ive Hil leboe s t a t e d  t h a t ,  because the  Legis la ture  has 
r e c e n t l y  indica ted  t h a t  the  present  abor t ion  laws a r e  adequate, i t  
would probably be well  f o r  the Committee t o  abide by t h a t  dec i s ion .  
Judge Lynch agreed with Representative Hil leboe.  

The Chairman c a l l e d  on Mr. H i l l  t o  read h i s  proposed Sect ions 
10 and 11, as follows: 

Sect ion 10. 

A person i s  g u i l t y  of the crime of a s s a u l t  i f  he i n t e n t i o n a l l y  
and unlawfully th rea tens  or  o f f e r s  t o  do physical  harm t o  another  
person. Assaul t  i s  a  c l a s s  C o f fense  unless  such a s s a u l t  
threa tens  o r  o f f e r s  se r ious  bodily harm o r  death and then i t  
s h a l l  be a  c l a s s  B of fense .  

Sec t ion  11. 

A person i s  g u i l t y  of the  crime of b a t t e r y  i f  he i n t e n t i o n a l l y  
and unlawfully uses force  or  violence aga ins t  another person. 
Bat tery i s  a  c l a s s  C of fense  unless  such b a t t e r y  attempts o r  
causes se r ious  bodi ly  harm and then i t  s h a l l  be a  c l a s s  B 
of fense .  

Mr. H i l l  s t a t e d  t h a t  he was l ee ry  of the  double penal ty c l a s -  
s i f i c a t i o n s  which he has given t o  both a s s a u l t  and b a t t e r y .  Judge 
Lynch suggested t h a t  a l l  a s s a u l t  can be c l a s s i f i e d  as  a  c l a s s  C 
of fense .  

Mr. Wolf asked whether the re  shouldn ' t  be a  suggestion of 
"apparent a b i l i t y  t o  ac t "  included i n  the  d e f i n i t i o n  of a s s a u l t .  The 
Committee then discussed the  concepts of a s s a u l t  and of b a t t e r y ,  
and whether a  b a t t e r y  includes an a s s a u l t .  It seemed t o  be the  
consensus of the Committee t h a t  a  b a t t e r y  does include an a s s a u l t ;  
however, e i t h e r  an a s s a u l t  or  a  b a t t e r y  should be charged, r a t h e r  
than charging a s s a u l t  and b a t t e r y .  



I T  WAS MOVED BY MR. TRAVIS, SECONDED BY JUDGE PEARCE, AND 
t h a t  the  crime of l f a s s a u l t l l  i n  Sect ion 10 be a Class C of fense  
and t h a t  the crime of ' !batteryt1 as  def ined i n  Sect ion 11 could 

CARRIED 
only,  
be 

graded as  both a Class  C and a Class B of fense  depending on whether 
"ser ious bodily harm" was attempted o r  caused by the  person committing 
t h e  b a t t e r y .  

I T  WAS MOVED BY MR. WEBB SECONDED BY MR. TRAVIS, AND CARRIED 
t h a t  i n  proposed Sect ion  10 the  word "or" be de le ted  a f t e r  the  words 
"unlawfully threatens";  and t h a t  a f t e r  the  word "offers"  the  words 
' I ,  o r  at temptsf1 be i n s e r t e d .  

M r .  H i l l  made re fe rence  t o  h i s  proposed Sect ion 13, dea l ing  wi th  
the  unlawful adminis t ra t ion  of a "dru ", and inquired a s  t o  whether 
t h e  Committee be l ieved t h a t  the  word 'drug1' included "poisons". It 
was the  f e e l i n g  of the  Committee t h a t  more research  be done on t h i s  
quest ion.  

The Chairman dec lared  t h a t ,  without ob jec t ion ,  the meeting would 
be adjourned, sub jec t  t o  the  c a l l  of the Chair.  The meeting was 
adjourned a t  3:25 p.m. on Tuesday, November 23, 1971. 

John A .  Graham 
Ass i s t an t  Direc tor  



APPENDIX "A" 

P 
REVISION OF CHAPTERS 12-18 THROUGH 12-24, NDCC 

1. SECTION 1. RIOT - DESTRUCTIVE DEVICE - DEFINITIONS.) A s  used 

2 .  i n  t h i s  T i t l e :  

3 .  1. "Riot" means a publ ic  dis turbance involving a group of s i x  

4. or more persons which by tumultuous and v i o l e n t  conduct 

c rea tes  grave danger of damage o r  i n j u r y  t o  persons o r  

property,  or  s u b s t a n t i a l l y  obs t ruc t s  the  performance of any 

governmental funct ion ,  including the  adminis trat ion of any 

penal or c o r r e c t i o n a l  f a c i l i t y .  

' 'Destructive device" means any phys ica l  ob jec t ,  l i q u i d ,  o r  

gas capable of being used, e i t h e r  by i t s e l f  o r  i n  combination 

with any o ther  physical  ob jec t ,  l i q u i d ,  or gas ,  t o  cause 

death,  or  sudden and v i o l e n t  i n j u r y  or damage t o  persons o r  

property.  The term "des t ruc t ive  device" includes the 

14. 1 I generic  terms weapons" and "explosives". 

15. SECTION 2. R I O T I N G  - I N C I T I N G  RIOT - ARMING RIOTERS - CLASSIFI- 

16. CATION OF OFFENSES. ) 

p. 1. It s h a l l  be an of fense  for  a person to :  

18. a .  Engage i n  a r i o t .  

b .  I n c i t e  or  urge a group of s i x  or  more persons t o  engage 

i n  a c u r r e n t  or  impending r i o t ,  o r  t o  give commands, 

i n s t r u c t i o n s ,  o r  s igna l s  t o  a person or  persons i n  

fur therance  of a r i o t .  

c .  Knowingly supply a des t ruc t ive  device f o r  use i n  a 

r i o t ,  o r  t o  teach another t o  prepare or  use a d e s t r u c t i v e  

device,  with i n t e n t  t h a t  such d e s t r u c t i v e  device be used 

i n  a r i o t .  



2. A person who v i o l a t e s  subsect ion 1 of t h i s  sec t ion  i s  g u i l t y  

of a  c l a s s  C of fense ,  unless he was apprehended i n  possession 

of a  d e s t r u c t i v e  device,  i n  which case he s h a l l  be g u i l t y  of  

a  c l a s s  B of fense .  A person who v i o l a t e s  subsection 2 of 

t h i s  sec t ion  s h a l l  be g u i l t y  of a c l a s s  B offense.  A person 

who v i o l a t e s  subsect ion 3 of t h i s  s e c t i o n  i s  g u i l t y  of a  

c l a s s  B of fense .  

SECTION 3 .  UNLAWFUL ASSEMBLY - DISTURBING PUBLIC ASSEMBLY - 
OBSTRUCTION OF PUBLIC ACCESS - FAILURE TO DISPERSE UPON ORDER - 
CLASSIFICATION OF OFFENSES.) It s h a l l  be an offense:  

For th ree  o r  more persons t o  assemble without au thor i ty  of 

law i n  a  manner l i k e l y  t o  d i s t u r b  the  publ ic  peace or 

e x c i t e  publ ic  alarm, or fo r  three  or  more persons t o  

assemble t o  do a  lawful a c t  i n  a  v i o l e n t ,  bois te rous ,  or  

tumultuous manner. 

For any person t o  w i l l f u l l y  d i s t u r b  or  d i s r u p t  a  lawful 

publ ic  meeting through conduct which i s  v io len t  or p a t e n t l y  

of fens ive ,  or through u t te rances  or  ges tures  which a r e  

pa ten t ly  o f fens ive ,  or  which tends t o  i n c i t e  panic on t h e  

p a r t  of those i n  attendance a t  the meeting. 

For any person t o  unlawfully obs t ruc t  i n  any manner any 

public s t r e e t  o r  highway, or  access t o  any r e a l  property 

or  s t r u c t u r e  or  improvement thereon. 

For any person t o  w i l l f u l l y  remain present  a t  the scene of 

a  r i o t ,  o r  of an unlawful assembly i n  v i o l a t i o n  of subsec t ion  

1, a f t e r  r ece iv ing  a  lawful command t o  d i spe r se .  



A person who v i o l a t e s  subsections 1, 2 ,  o r  3 i s  g u i l t y  of a c l a s s  C 

of fense .  A person who v i o l a t e s  subsection 4 i s  g u i l t y  of a c l a s s  D 

offense  . 
I f  persons assembled i n  v i o l a t i o n  of subsect ion 1 of s e c t i o n  1 

of t h i s  b i l l ,  o r  subsect ion 1 of t h i s  s e c t i o n ,  do not  d isperse  a f t e r  

rece iv ing  a lawful command t o  do so ,  the  law enforcement o f f i c e r  

s h a l l  take such a c t i o n  a s  i s  reasonably necessary t o  d i spe r se  t h e  

assemblage, including the  c a l l i n g  of p r i v a t e  persons t o  h i s  a i d .  

SECTION 4.  (S ta f f  t o  r e d r a f t . )  

SECTION 5. (S taf f  t o  r e d r a f t . )  

SECTION 6 .  DUELING - DEFINITION - CLASSIFICATION OF OFFENSES.) 

1. A s  used i n  t h i s  s e c t i o n ,  "duel" means any combat with d e s t r u c t i v e  

devices  fought between two persons by agreement, whether such combat 

takes  place i n  a publ ic  or  p r iva te  p lace .  

2. Any person who engages i n ,  or  a i d s  those engaging i n ,  a 

due l  s h a l l  be g u i l t y  of a c l a s s  C offense.  Any person who s h a l l ,  by 

agreement, engage i n  a f i g h t  with another i n  a publ ic  or p r i v a t e  

p lace ,  except when engaged i n  a leg i t imate  a t h l e t i c  event or  e x e r c i s e  

o r  a s  authorized by chapter  53-01, s h a l l  be g u i l t y  of a c l a s s  D 

o f fense .  

SECTION 7 .  OBSCENITY - DEFINITIONS - DISSEMINATION - CLASSIFI- 

CATION OF OFFENSES.) 1. A person i s  g u i l t y  of a c l a s s  D of fense  

i f ,  knowing of i t s  cha rac te r ,  he disseminates obscene mate r i a l ,  o r  

i f  he produces, t r a n s p o r t s ,  or sends obscene mate r i a l  with i n t e n t  

t h a t  i t  be disseminated. 

2. A person i s  g u i l t y  of a c l a s s  D of fense  i f  he presents  or  



directs an obscene performance, or participates in any portion of a 

performance which contributed to the obscenity of the performance 

as a whole. 

3. As used in this section, the terms "obscene material" and 

"obscene performance" mean material or a performance which, con- 

sidered as a whole: 

a. Predominantly appeals to a prurient or morbid interest 

in nudity, sex, excretion, sadism, or masochism; and 

b. Goes substantially beyond customary limits of candor 

in describing or representing such matters; and 

c. Is utterly without redeeming social value. 

That material or a performance predominantly appeals to a 

prurient or morbid interest shall be judged with reference 

to ordinary adults, unless it appears from the character of 

the material or the circumstances of its dissemination to 

be designed for minors or other specially susceptible 

audience, in which case, the material or performance shall 

be judged with reference to that type of audience. 

4. As used in this section, the term "disseminate" means to 

sell, lease, advertise, broadcast, exhibit, or distribute. 

5. As used in this section, the term "material" means any 

physical object used as a means of presenting or communicating 

information, knowledge, sensation, image, or emotion to or through 

a human being's receiptive senses. 

6. As used in this section, the term "performance" means any 

play, motion picture, dance, or other exhibition presented before 

an audience. 
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SECTION 8. PROMOTING OBSCENITY TO MINORS - DEFINITIONS.) As 

used i n  

1. 

2 .  

3 .  

4 .  

sec t ion  9:  

 inor or" means a person under e ighteen  years  of age. 

"Promote" means t o  produce, d i r e c t ,  manufacture, i s s u e ,  

s e l l ,  lend,  mail ,  publ ish,  d i s t r i b u t e ,  e x h i b i t ,  o r  a d v e r t i s e .  

"Harmful t o  minors" means t h a t  q u a l i t y  of any d e s c r i p t i o n  

or  r ep resen ta t ion ,  i n  whatever form, of nudi ty,  sexual 

conduct, sexual  excitement, or  sado-masochistic abuse, 

when such d e s c r i p t i o n  or  r ep resen ta t ion :  

Predominantly appeals t o  the  p r u r i e n t ,  shameful, or  

morbid i n t e r e s t  of minors ; and 

I s  p a t e n t l y  offensive t o  p reva i l ing  standards i n  the  

a d u l t  community as  a whole with r e spec t  t o  what i s  

s u i t a b l e  ma te r i a l  fo r  minors; and 

Is u t t e r l y  without redeeming s o c i a l  importance f o r  

minors. 

"Material" and "performance1' s h a l l  be defined as  i n  s e c t i o n  

7 ,  subsect ions 5 and 6 ,  r e spec t ive ly .  

SECTION 9 .  PROMOTING OBSCENITY TO MINORS - MINOR PERFOFWING 

I N  OBSCENE PERFORMANCE - CLASSIFICATION OF OFFENSES.) 1. It s h a l l  

be a c l a s s  D of fense  f o r  a person t o  knowingly promote t o  a minor 

any mate r i a l  or performance which, taken a s  a whole, i s  harmful t o  

minors; or t o  admit a minor t o  premises where a performance harmful 

t o  minors i s  exhib i ted  or  takes place.  

2 .  I t  s h a l l  be a c l a s s  C offense- t o  permit a minor t o  p a r t i c i -  

p a t e  i n  a performance which, taken as  a whole, i s  harmful t o  minors. 



3 .  (New subsect ion t o  be added.) 

SECTION 10. PROSTITUTION - DEFINITIONS.) 1. "Pros t i tu t ion"  

means the performance or o f f e r  of performance of any sexual a c t i v i t y  

f o r  h i r e  with any person no t  the  a c t o r ' s  spouse, i n  exchange f o r  

money o r  other  th ing  of value.  

2. "House of p r o s t i t u t i o n "  i s  any place where p r o s t i t u t i o n  

i s  r e g u l a r l y  c a r r i e d  on by one or  more persons under the c o n t r o l ,  

management, or  supervis ion of another.  

3 .  "Inmate" i s  a person who regu la r ly  c a r r i e s  on p r o s t i t u t i o n  

i n  o r  through the agency of a house of p r o s t i t u t i o n .  

4 .  "Pros t i tu t ion  business"  i s  any business  which der ives  funds 

from p r o s t i t u t i o n  c a r r i e d . o n  by a person under the  con t ro l ,  manage- 

ment, or  supervis ion of another .  

SECTION 11. PROSTITUTION - MAINTAINING HOUSE OF PROSTITUTION - 
RELATED OFFENSES - CLASSIFICATION OF OFFENSES.) 1. It s h a l l  be a 

c l a s s  D offense f o r  any person t o  engage i n  p r o s t i t u t i o n ,  or t o  

s o l i c i t  another person with the in ten t ion  of being h i red  t o  engage 

i n  p r o s t i t u t i o n .  (Increased penalty - c l a s s  C - f o r  second and 

19. subsequent convict ions.  ) 

20. 2. It  s h a l l  be a c l a s s  C offense f o r  anyone t o  maintain or  

21 .  have con t ro l  of a house of p r o s t i t u t i o n ,  or  t o  maintain or p a r t i c i -  

2 2 .  p a t e  i n  a p r o s t i t u t i o n  business .  

23. 3 .  It s h a l l  be a c l a s s  D offense f o r  a person t o  h i r e  a 

24. p r o s t i t u t e  t o  engage i n  sexual  in tercourse  with him, or f o r  a person 

25. t o  e n t e r  or remain i n  a house of p r o s t i t u t i o n  f o r  the purpose of 

26. engaging i n  sexual in te rcourse .  
P 



4 .  It s h a l l  be an of fense  f o r  a person to :  (a) procure an 

inmate f o r  a house of p r o s t i t u t i o n ;  or  (b) t o  procure a place i n  a 

house of p r o s t i t u t i o n  f o r  one who would be an inmate. Viola t ion  of 

t h i s  subsect ion s h a l l  be a c l a s s  C o f fense .  (Penalty increased t o  

c l a s s  B f o r  second and subsequent of fenses . )  

5 .  It s h a l l  be a c l a s s  B offense f o r  any person, o ther  than 

a p r o s t i t u t e ,  or  a l e g a l  dependent of such p r o s t i t u t e ,  t o  l i v e  on 

o r  t o  be supported or maintained, i n  whole or  i n  p a r t ,  by money or  

o t h e r  thing of va lue ,  earned by any person through p r o s t i t u t i o n .  

6 .  It  s h a l l  be a c l a s s  C offense f o r  any person t o  compel 

another  t o  engage i n  p r o s t i t u t i o n ,  by any means which negates the  

exe rc i se  of the o ther  person ' s  f r e e  choice.  (Penalty increased t o  

c l a s s  B f o r  second and subsequent o f fenses . )  

SECTION 1 2 .  INCEST - CLASSIFICATI N OF OFFENSE.) I t  s h a l l  be 

a c l a s s  C offense f o r  a person t o  have sexual intercourse with 

another  person when the  o ther  person i s  known by the offender t o  be 

wi th in  the degree of consanguinity s e t  f o r t h  i n  sec t ion  14-03-03. 

SECTION 13.)  1. It s h a l l  be a c l a s s  C offense f o r  a married 

person t o  w i l l f u l l y  and knowingly con t rac t  a subsequent marriage i n  

t h i s  s t a t e  while a p r i o r  marriage,  t o  the knowledge of the of fender ,  

i s  s t i l l  subs i s t ing  and undissolved; or f o r  a married person t o  

c o n t r a c t  a subsequent marriage outs ide t h i s  s t a t e  and hold himself 

out  a s  married t o  the  subsequent spouse i n  t h i s  s t a t e .  

2 .  I t  s h a l l  be a c l a s s  C offense f o r  an unmarried person t o  

knowingly marry another i n  t h i s  s t a t e  under circumstances which would 

render  the o ther  person g u i l t y  of an of fense  under subsection 1. 



3 .  This s e c t i o n  does n o t  apply t o  p a r t i e s  t o  a  marriage, l a w f u l  

i n  the  country of which they a r e  n a t i o n a l s  o r  r e s i d e n t s ,  while they 

a r e  i n  t r a n s i t  through o r  temporarily v i s i t i n g  t h i s  s t a t e .  

SECTION 14. (Combined with sec t ion  13.)  

SECTION 15. EQUAL ENJOYMENT OF PUBLIC FACILITIES - CLASSIFICA- 

TION OF OFFENSE.) It s h a l l  be a  c l a s s  D of fense  f o r  any person t o  

exclude another person from f u l l  and equal enjoyment of any f a c i l i t y  

open t o  the publ ic  on account of the  sex,  r a c e ,  co lo r ,  r e l i g i o n ,  o r  

n a t i o n a l  o r i g i n  of the  person excluded. 

SECTION 16. GAMBLING - DEFINITIONS.) A s  used i n  sec t ion  17:  

1. "~ambling" means r i s k i n g  any money, c r e d i t ,  depos i t ,  o r  

other  th ing  of value f o r  ga in ,  cont ingent ,  wholly o r  

p a r t i a l l y ,  upon l o t ,  chance, the operat ion of gambling 

apparatus,  or  the  happening or outcome of an event,  i n -  

cluding an e l e c t i o n  or spor t ing  event ,  over which the  

person taking the r i s k  has no con t ro l .  Gambling does n o t  

include: (a )  lawful contes ts  of s k i l l ,  speed, s t r e n g t h ,  

or endurance i n  which awards a r e  made only t o  e n t r a n t s  

or t o  the owners of e n t r i e s ;  or  (b) lawful business t r a n s -  

a c t i o n s ,  or  o the r  a c t s  or t r ansac t ions  now or h e r e a f t e r  

expressly authorized by law. 

2 .  "Lottery" means any plan f o r  the  d i s t r i b u t i o n  of a  th ing  

of value,  whether tangib le  or  i n t a n g i b l e ,  or  a  person o r  

persons s e l e c t e d  by chance from among p a r t i c i p a n t s ,  some 

or  a l l  of whom have given a  cons idera t ion  f o r  the  chance 

of being s e l e c t e d .  



"Bucket shop" means any loca t ion  wherein the pretended 

buying or  s e l l i n g  of s e c u r i t i e s  o r  commodities f o r  f u t u r e  

de l ive ry  i s  c a r r i e d  on without any in ten t ion  of f u t u r e  

de l ive ry ,  whether such pretended c o n t r a c t  i s  t o  be performed 

within o r  without t h i s  s t a t e .  

"Gambling apparatus" means any device,  machine, paraphernal ia ,  

or  equipment t h a t  i s  used or  usable  i n  the playing phases 

of any gambling a c t i v i t y ,  whether t h a t  a c t i v i t y  c o n s i s t s  

of gambling between persons, or  gambling by a person i n -  

volving t h e  playing of a machine. Gambling apparatus does 

no t  include an amusement game or  device as  defined i n  

sec t ion  53-04-01. 

"Gambling house1' means any loca t ion  or  s t r u c t u r e ,  s t a t i o n a r y  

or  movable, wherein gambling i s  permitted or promoted, o r  

where a l o t t e r y  i s  conducted or managed. I n  the a p p l i c a t i o n  

of t h i s  d e f i n i t i o n ,  any place where gambling apparatus i s  

found i s  presumed t o  be a gambling house, provided t h a t  

t h i s  presumption s h a l l  not apply where cards ,  d ice ,  or  

other  games a r e  found i n  a p r i v a t e  res idence .  

SECTION 17. GAMBLING - RELATED OFFENSES - CLASSIFICATION OF 

OFFENSES. ) 

1. It s h a l l  be a c l a s s  D offense t o  engage i n  gambling. 

2 .  It  s h a l l  be a c l a s s  C offense t o  knowingly maintain, o r  

t o  knowingly a i d  o r  permit the  maintenance o f ,  a gambling 

house or  bucket shop. 

3 .  It s h a l l  be a c l a s s  C offense t o :  



T O  a .  Conduct a l o t t e r y ;  or 

2. b. S e l l ,  purchase, rece ive ,  o r  t r a n s f e r  a chance t o  

3 .  p a r t i c i p a t e  i n  a l o t t e r y ;  o r  

4. c .  Disseminate information about a l o t t e r y  with i n t e n t  

5. t o  encourage p a r t i c i p a t i o n  i n  i t .  

6. 4. Subsection 3 s h a l l  apply t o  a l o t t e r y  drawn o r  t o  be drawn 

7. outs ide  of t h i s  s t a t e ,  whether or  no t  such l o t t e r y  i s  

8. lawful i n  such o the r  s t a t e  or  country.  

9. SECTION 18. BUSINESS OR LABOR ON SUNDAY - EXEMPTIONS - 
10. CLASSIFICATION OF OFFENSES.) Except a s  otherwise provided i n  

11. sec t ions  19 and 20, i t  s h a l l  be a c l a s s  D of fense  f o r  any person 

1 2 .  on Sunday to :  

13. 1. Engage i n  or  conduct business or  labor  f o r  p r o f i t  i n  t h e  

14. usual manner and loca t ion ,  o r  t o  opera te  a place of bus iness  

15. open t o  the pub l i c ,  o r  to  au thor ize  o r  d i r e c t  h i s  employees 

16. or agents t o  take such ac t ion;  or 

17. 2. Subsection 1 s h a l l  no t  apply t o  any person who in good 

PB f a i t h  observes a day other than Sunday as  the Sabbath, i f  

19. he r e f r a i n s  from engaging i n  or  conducting business o r  l abor  

20. f o r  p r o f i t  and c loses  h i s  p lace  of business  t o  the publ ic  

21. on t h a t  day. 

22.  3 .  The a t to rney  genera l ,  a s t a t e ' s  a t to rney ,  a mayor, a c i t y  

2 3 .  manager, o r  a municipal a t torney  may p e t i t i o n  a d i s t r i c t  

2 4 .  cour t ,  f o r  the  d i s t r i c t  where a v i o l a t i o n  i s  occurr ing,  t o  

25. en jo in  a v i o l a t i o n  of t h i s  s e c t i o n .  

2P' SECTION 19. PERSONAL PROPERTY SALES ALLOWABLE ON SUNDAY.) The 



sale of 

allowed 

1. 

2 .  

3 ,  

4 .  

5. 

6 .  

7. 

8.  

9 .  

10. 

11. 

any of the  following items of personal  property s h a l l  be 

during any and a l l  hours on Sundays: 

Drugs, medical and s u r g i c a l  supp l i e s ,  o r  any objec t  purchased 

on the  w r i t t e n  p resc r ip t ion  of a l icensed  medical o r  d e n t a l  

p r a c t i t i o n e r  f o r  the  treatment of a p a t i e n t .  

Food prepared f o r  consumption on o r  o f f  the  premises where 

so ld .  

Newspapers, magazines, and books. 

Gasoline, f u e l  a d d i t i v e s ,  l u b r i c a n t s ,  and a n t i f r e e z e .  

T i res .  

Repair or  replacement p a r t s  and equipment necessary t o ,  and 

s a f e t y  devices  intended f o r ,  s a f e  and e f f i c i e n t  opera t ion  

of land v e h i c l e s ,  boats ,  and a i r c r a f t .  

Emergency plumbing, heat ing,  cool ing,  and e l e c t r i c a l  r e p a i r  

and replacement p a r t s  and equipment. 

Cooking, hea t ing ,  and l i g h t i n g  f u e l .  

In fan t  supp l i e s .  

Camera and school suppl ies ,  s t a t i o n e r y ,  and cosmetics. 

Beer and a lcoho l i c  beverages bu t  only u n t i l  one o ' c lock  a.m. 

SECTION 20. BUSINESSES ALLOWED TO OPERATE ON SUNDAY.) The 

opera t ion  of any of t h e  following businesses  s h a l l  be allowed on 

Sundays : 

1. Restaurants ,  c a f e t e r i a s ,  or o the r  prepared food se rv ice  

organiza t ions .  

2 .  Hotels,  motels,  and o ther  lodging f a c i l i t i e s .  

3 .  Hospitals  and nurs ing  homes. 



Dispensaries of drugs and medicines. 

Ambulance and burial services. 

Generation and distribution of electric power. 

Distribution of gas, oil, and other fuels. 

Telephone, telegraph, and messenger services. 

Heating, refrigeration, and cooling services. 

Railroad, bus, trolley, subway, taxi, and limousine services. 

Water, air, and land transportation services and attendant 

facilities. 

Cold storage warehousing. 

Ice manufacturing and distribution. 

Minimal maintenance of equipment and machinery. 

Plant and industrial protection services. 

Industries where continuous processing or manufacturing 

is required by the very nature of the process involved. 

Newspaper publication and distribution. 

Radio and television broadcasting. 

Motion picture, theatrical, and musical performances. 

Automobile service stations. 

Athletic and sporting events. 

Parks, beaches, and recreational facilities. 

Scenic, historic, and tourist attractions. 

Amusement centers, fairs, zoos, and museums. 

Libraries. 

Educational lectures, forums, and exhibits. 

Service organizations (USO, YMCA, etc . ) . 



28 .  Grocery s t o r e s  operated by the  owner-manager who r e g u l a r l y  

employs n o t  more than th ree  employees f o r  the opera t ion  of 

s a i d  s t o r e .  

29 .  Premises l i censed  t o  dispense beer  and a lcohol ic  beverages 

within t h e  l i m i t s  prescr ibed i n  s e c t i o n  5-02-05. 

SECTION 21. PUBLIC PROFANITY AND ABUSIVE LANGUAGE - DEFINITIONS - 
CLASSIFICATION OF OFFENSES.) 1. A s  used i n  t h i s  sec t ion ,  "profani ty"  

means language which i s  p a t e n t l y  of fens ive  and goes s u b s t a n t i a l l y  

beyond customary l i m i t s  of verbal  candor wi th in  the  community. 

P ro fan i ty  includes language which i s  obscene and language which i s  

obviously coarse and abusive.  

2.  It s h a l l  be a c l a s s  D offense f o r  anyone t o  use p r o f a n i t y  

where other  persons may hear i t  and be offended, alarmed, o r  annoyed. 



APPENDIX "B" 

r Section 1. 

(To be redrafted.) 

Section 2. 

Criminal homicide means to intentionally, recklessly, or 
negligently cause the death of another human being. Criminal 
homicide is either (1) murder, (2) manslaughter, (3) negligent 
homicide, or (4) aiding suicide. 

'Section 3. 

Criminal homicide constitutes murder, a class A offense, when 
(1) it is cormitted intentionally; or (2) it is committed under 
circumstances manifesting extreme indifference to the value of 
human life; or (3) it is committed while committing, attempting 
to commit, or fleeing from robbery, burglary, arson, kidnapping, 
rape, or escape from confinement. 

Section 4. 

Criminal homicide constitutes manslaughter, a class B offense, 
when (1) it is committed recklessly; or (2) it is committed 
under the influence of extreme emotional disturbance for which 
there is reasonable excuse. The reasonableness of the excuse 
shall be determined from the viewpoint of a person in his situa- 
tion under the circumstances as he believes them to be. An 
emotional disturbance is excusable, within the meaning of this 
paragraph, if it is occasioned by any provocation, event or 
situation for which the offender was not culpably responsible. 

Section 5. 

p Criminal homicide constitutes aiding suicide, a class B offense, 
when a person willfully encourages or assists another person in 
taking his own life. A person who willfully encourages or 
assists another to attempt suicide is guilty of a class C 
offense. 

Section 6. 

(To be redrafted, deals with negligent homicide.) 

Section 7. 

(To be modified. ) 
Every person who (1) intentionally assists or advises any 
pregnant woman to miscarry; or (2) is pregnant and solicits 
assistance or advice to procure a miscarriage* or (3) inten- 1 tionally causes the death of a pregnant woman s quick child 
is guilty of a class B offense, unless such action was neces- 
sary to save the life of the mother. 



p Section 10. 

A person is guilty of a crime of assault if he intentionally 
and unlawfully threatens, offers, or attempts to do physical 
harm to another person. Assault is a class C offense. 

Section 11. 

A person is guilty of the crime of battery if he intentionally 
and unlawfully uses force or violence against another person. 
Battery is a class C offense unless such battery attempts or 
causes serious bodily harm and then it shall be a class B 
offense . 
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TELEPHONE 
(701 ) 224-2916 

North Dakota Legislative Council 

December 2 2 ,  1971 

TO: ALL MEMBERS uF ,THE COMMITTEE ON J U D I C I A R Y  "B"  

I 

The Chairman, Sena to r  Howard F reed ,  has  c a l l e d  t h e  nex t  meet ing 
of t h e  Committee on [ ~ u d i c i a r ~  "B" f o r  Monday and Tuesday, January  2 4  
and 25, 1972,  t o  commence a t  9:30 a.m. in Committee Room G-2 of t h e  
S t a t e  C a p i t o l  i n  ~ i d m a r c k ,  North Dakota. 

The agenda w i l l  p robably  c o n s i s t  of  r e v i s i o n  of  t h e  f i r s t  s i x  
c h a p t e r s  of T i t l e  1 2 ,  and it i s  hoped t h a t  advance copies  of  t h e  d r a f t  
r e v i s i o n  w i l l  be mai led  t o  a l l  members p r i o r  t o  t h e  meeting d a t e s  so 
t h a t  you w i l l  have d i m e  f o r  advance c o n s i d e r a t i o n .  

I f  any 
a p p r e c i a t e d  

CEM : m s  

Copies  t o :  

member 4s unable  t o  a t t e n d  on t h e s e  d a t e s ,  it would be 
i f  he  would n o t i f y  t h i s  o f f i c e  a s  soon a s  p o s s i b l e .  

.- S i n c e r e l y ,  -- 

D i r e c t o r  \ 

Sena to r s  F reed ,  Page 
~ e p r e s e n t a t i v e s  Atkinson,  H i l l e b o e ,  K i e f f e r ,  Murphy, 

Stone 
Judges E r i c k s t a d ,  Lynch, Smith 
Messrs. lWolf, Webb, Pearce ,  K r a f t  



C.  EMERSON 
M U R R Y  

DIRECTOR 

JOHN A. GRAHAM 
A f S I s I A N l  D ~ ~ E C T C O  I North Dakota Legislative Council 

CHESTER E. 
NELSON. JR. 

BUDC.:T 

A N A L Y S T  A N D  hYDITOR 

JOHN D. OLSRUD 
CODE I E V I S O R  

, ROGER BAUER 
f lSCAL A N A L Y S T  

JACK MCDONALD 

I 
TO: ALL MEMBERS OF THE 

January 19, 1972 

COMMITTEE ON JUDICIARi! "B" 

Enclosed pleade f i n d  a copy of t h e  f i r s t  n i n e  sec t ions  of t h e  
d r a f t  r e v i s i o n  t o  be cons ide red  on the  agenda of t h e  meeting t o  be  
he ld  on Monday and [Tuesday, January 24-25, 1972. 

Unfortunately,  t h e  t o t a l  d r a f t  r e v i s i o n  t o  be considered a t  
t h a t  meeting i s  n o t  a v a i l a b l e  f o r  mail ing a t  t h i s  time, however, 
we wished t o  g e t  t h i s  information t o  you f o r  your p r i o r  considera-  
t i o n .  Comments t o  these  s e c t i o n s ,  and c o l l a t i o n s  of present  s e c t i o n s  
of l a w  replaced by these  sec t ions  w i l l  be presented  a t  the  meeting. I 

Thank you f o r  jyour kind a t t e n t i o n .  
I 

Since re ly ,  
I 

( ".. 

b o h n  A. Graham 
Ass i s t an t  Di rec to r  

J A G  : da 

Copies to :  Senators  Freed, Page 
Representa t ives  Atkinson, Hi l leboe ,  Kie f fe r ,  Murphy, 

Stone 
Judges Er icks  t ad ,  Lynch, Smith I Messrs. Wolf, Webb, Pearce,  K r a f t ,  H i l l ,  Travis  

"Buy Sorth Ddkota Products" 



NORTH DAKOTA LEGISLATIVE COUNCIL 

Minutes 

of the 

COMMITTEE ON JUDICIARY "€3" - - - - - - - - - - - - -  
Meeting of Monday and Tuesday, January 24-25, 1972 

Room G-2, State Capitol 
Bismarck, North Dakota 

The Vice Chairman, Representative Myron Atkinson, called the 
meeting of the Committee on Judiciary "B" to order at 9:45 a.m. on 
Monday, January 24, 1972, in Committee Room G-2 of the State Capitol 
in Bismarck, North Dakota. 

Members present: 

Advisory members 
present: 

Members absent: 

Advisory members 
absent: 

Also present: 

Representatives Atkinson, Hilleboe, Murphy, 
Stone 

Senator Page 

Judge Ralph Ericks tad, Judge Harry Pearce , 
Professor Larry Kraft, Mr. Rodney Webb, 
Mr. A1 Wolf 

Representative Kieffer 
Senator Freed 

Judge W. C. Lynch, Judge Kirk Smith 

Representative Bryce Streibel, Chairman, 
Legislative Council; Mr. Charles Travis, 
Criminal Rules Revisor; Mr. James Wilson, 
Associated Press 

IT WAS MOVED BY SENATOR PAGE, SECONDED BY REPRESENTATIVE HILLEBOE, 
AND UNANIMOUSLY CARRIED that the minutes of the meeting of November 
22-23, 1971, be approved as mailed. 

The Vice Chairman called on the Committee Counsel to discuss the 
draft revision to be considered by the Committee during this meeting. 
(The sections affected by Committee action during this meeting are 
appended to these minutes as Appendix "A".) The Committee Counsel 
noted that the draft revision encompassed the bulk of Chapters 12-01 
through 12-06 of the Century Code, except that the major topic of 
attempts to commit crime had not been revised. In addition, the 
Committee was presented with a document containing staff comments 
to the proposed revised sections intended to replace Chapters 12-01 
through 12-06, and a collation of present sections of the Century 
Code affected by each section of the draft revision. 

t. 
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9 
The Vice Chairman c a l l e d  on the Committee Counsel t o  read SECTION 

1 A  of the proposed r e v i s i o n ,  a s  follows: 

SECTION 1A.) 1. This t i t l e ,  except a s  provided i n  subsect ion 2 

of t h i s  sec t ion ,  s h a l l  n o t  apply t o  offenses  committed p r i o r  t o  i t s  

e f f e c t i v e  da te .  Prosecutions f o r  such offenses  s h a l l  be governed by 

p r i o r  law, which i s  continued i n  e f f e c t  f o r  t h a t  purpose. For the  

purposes of t h i s  sec t ion ,  an offense was committed p r i o r  t o  the 

e f f e c t i v e  da te  of t h i s  t i t l e  i f  any of the  elements of the offense 

occurred p r i o r  the re to .  

2. I n  cases pending on or a f t e r  the  e f f e c t i v e  da te  of t h i s  

t i t l e ,  and involving offenses  committed p r i o r  there to :  

a .  The provis ions of t h i s  t i t l e  according a defense o r  

mi t iga t ion  s h a l l  apply,  with the consent of the defendant ;  

and 

b.  The cour t ,  with the consent of the defendant, may impose 

sentence under the  provisions of t h i s  t i t l e  which a r e  

appl icable  t o  the  offense and the  offender .  

The Committee Counsel noted t h a t  SECTION 1 A  was intended t o  ? 
r e p l a c e  Sections 12-01-01 and 12-01-02, and t h a t  i t  was pr imar i ly  a 
s ta tement  of the e f f e c t  of the  adoption of a r ev i s ion  of the c r imina l  
code. 

SECTION 1 A  s e t s  f o r t h  the standard f o r  determining when an 
of fense  s h a l l  be considered t o  have occurred p r i o r  t o  the e f f e c t i v e  
d a t e  of adoption of the  r ev i s ion  of the cr iminal  code. The s e c t i o n  
a l s o  provides t h a t  provis ions of the r e v i s i o n  which a r e  favorable  
t o  an offender may be appl ied t o  h i s  case ,  r ega rd less  of the f a c t  
t h a t  the  offense occurred p r i o r  t o  the e f f e c t i v e  d a t e  of the r e v i s i o n ,  
i f  t he  offender consents t o  such app l i ca t ion .  

The Vice Chairman c a l l e d  on the Committee Counsel t o  read SECTION 
2A, a s  follows: 

SECTION 2A.) 1. No conduct or  omission t o  a c t  c o n s t i t u t e s  an 9 
offense  unless i t  i s  declared t o  be an of fense  under t h i s  t i t l e ,  t h e  



Const i tu t ion  of t h i s  s t a t e ,  or  another s t a t u t e  of t h i s  s t a t e .  

2. The provis ions of t h i s  chapter  a r e  appl icable  t o  of fenses  

defined by other  s t a t u t e s ,  unless otherwise provided i n  t h i s  t i t l e .  

3 .  This s e c t i o n  does no t  a f f e c t  t h e  power of a court  or  l e g i s -  

l a t u r e  t o  punish f o r  contempt, or t o  employ any enforcement sanc t ion  

authorized by law, nor does t h i s  sec t ion  a f f e c t  any power conferred 

by law upon m i l i t a r y  a u t h o r i t y  to  impose punishment upon of fenders .  

The Committee Counsel noted t h a t  the s e c t i o n  i s  derived i n  
essence from Sect ion 1.05 of the Model Penal Code. This s e c t i o n  i s  
intended t o  abo l i sh  common law crimes by providing t h a t  no a c t i o n  o r  
omission t o  a c t  i s  a crime unless declared t o  be so  by the Const i tu-  
t i o n  o r  s t a t u t e s  of North Dakota. The provis ions of t h i s  s e c t i o n  and 
of a "General Provisions" chapter t o  be contained i n  the revised  
cr iminal  code would be appl icable  t o  of fenses  defined by s t a t u t e s  
ou t s ide  of T i t l e  12, unless  T i t l e  12 i t s e l f  s p e c i f i c a l l y  provided 
otherwise.  

The sec t ion  conta ins  a disclaimer of any i n t e n t i o n  t o  govern 
t h e  procedures regarding exerc ise  of the  contempt power by a c o u r t  
o r  the  Legis la ture ,  o r  t o  govern the  exe rc i se  of penal power by 
m i l i t a r y  a u t h o r i t i e s .  The port ion of the sec t ion  dealing with t h e  
exe rc i se  of the contempt power and m i l i t a r y  penal au thor i ty  i s  designed 
t o  replace  Sect ion 12-01-12. 

M r .  Charles Travis  inquired a s  t o  the  s t a t u s  of municipal 
ordinances i n  r e l a t i o n  t o  SECTION 2A. He noted Subsection 1 provides 
t h a t  no a c t  or  omission c o n s t i t u t e s  an offense unless  i t  i s  dec lared  
t o  be an offense by the Const i tu t ion  or  a s t a t u t e .  What about 
"offenses" e s t ab l i shed  s o l e l y  by municipal ordinance? The Vice 
Chairman d i rec ted  the  Leg i s l a t ive  Council s t a f f  t o  research the  
ques t ion  of the e f f e c t  of SECTION 2A, Subsections 1 and 2 ,  a s  they 
r e l a t e  t o  "offenses" defined by municipal ordinance. 

Judge Erickstad inquired as  t o  the  e f f e c t  of t h i s  s t a t u t e  on 
the  problem out l ined  i n  the  decis ion of S t a t e  v. Odegaard, 165 NW2d 
677. That case d e a l t  with a s t a t u t e  p roh ib i t ing  the operat ion of a 
motorcycle without a helmet, which had been i n s e r t e d  i n  a chapter  
of the  Century Code containing a genera l  penal ty sec t ion  a t  the  end 
of the  chapter .  The s t a t u t e  i t s e l f  contained no s p e c i f i c  penal ty.  

Judge Er icks tad  noted the  problem with which the cour t  had t o  
w r e s t l e  was whether the  genera l  penal ty,  previously e x i s t i n g ,  app l i ed  
t o  a sec t ion  of the  Code which was i n s e r t e d  by the  Code Revisor a t  
a l a t e r  da te .  He s t a t e d  t h a t  SECTION 2A, read i n  conjunction wi th  



SECTION 4 A ,  did n o t  so lve  t h i s  problem, a s  SECTION 4A made re fe rence  
t o  the  f a c t  t h a t  the  d e f i n i t i o n  of an "offense" was an a c t  o r  omission 
prohib i ted  or demanded by s t a t u t e  "and t o  which i s  annexed" a punish- 
ment. H i s  quest ion was whether the punishment must be "annexed" i n  
the  s p e c i f i c  s e c t i o n  def in ing  the  offense,  o r  whether i t  could be 
"annexed" as  a genera l  penal ty  sec t ion  wi th in  the  chapter  of the  
Century Code containing the  s p e c i f i c  sec t ion .  

The Vice Chairman c a l l e d  on the Committee Counsel t o  read SECTION 
3A, a s  follows: 

SECTION 3A.) I n  t h i s  t i t l e ,  unless  the  context  requi res  a 

d i f f e r e n t  meaning: 

"Act" or  "action" means a bodi ly  movement, whether voluntary 

or involuntary.  

"(Xnission" means a f a i l u r e  t o  a c t .  

"Negligent", "negligence", and "negl igent ly"  designate t h e  

standard prescr ibed i n  sec t ion  

"Actor1' inc ludes ,  where r e l evan t ,  a person g u i l t y  of an 

omission. 

"Acted" inc ludes ,  where r e l evan t ,  "omitted t o  act". 

"Public servant"  means any o f f i c e r  o r  employee of government, 

whether e l ec ted  or  appointed, and any person p a r t i c i p a t i n g  3 

as  an advisor ,  consul tan t ,  process s e r v e r ,  or  otherwise i n  

performing a governmental funct ion ,  but  the  term does n o t  

include witnesses .  

"Governmental funct ion" includes any a c t i v i t y  which a pub l i c  

servant  i s  l e g a l l y  authorized t o  undertake on behalf  of 

government . 
I I Government" means (a) the government of the United S t a t e s ,  

any s t a t e ,  or  any p o l i t i c a l  u n i t  within a s t a t e ;  (b) any II 

agency, subdiv is ion ,  or  department of the  foregoing, i n -  

cluding t h e  execut ive,  l e g i s l a t i v e ,  and j u d i c i a l  branches; 



23 (c) any corpora t ion  or  other  e n t i t y  e s t ab l i shed  by law t o  

24 c a r r y  on any governmental funct ion;  and (d) any commission, 

corporat ion,  o r  agency es tab l i shed  by s t a t u t e ,  compact, o r  

con t rac t  between or  among governments f o r  the execution of 

intergovernmental  programs. 

9 .  "Person" inc ludes ,  where r e l e v a n t ,  a  corporat ion,  p a r t n e r s h i p ,  

unincorporated assoc ia t ion ,  or  o ther  l e g a l  e n t i t y .  When used 

t o  des ignate  a  p a r t y  whose property may be the sub jec t  of an 

offense,  t h e  word "person" includes a  government which may 

lawful ly own property in  t h i s  s t a t e .  

10. "Property" includes both r e a l  and personal property.  

11. "Peace o f f i c e r "  includes s h e r i f f s ,  policemen, coroners ,  

35 cons tables ,  marshals,  and o ther  o f f i c e r s  whose duty i t  i s  t o  

36 enforce the  publ ic  peace. 

37 12. Wr i t ing"  inc ludes  p r in t ing ,  typewri t ing,  and copying. 

38 13, "Signature" includes any name, mark, or  s ign wr i t t en  o r  

P9 aff ixed  with i n t e n t  t o  au then t i ca te  any instrument or  w r i t i n g .  

40 14. Words used i n  the s ingular  include the p l u r a l ,  and the  p l u r a l  

the  s i n g u l a r .  Words i n  the masculine gender include the  

feminine and neuter  genders. Words used i n  the present  

4 3  tense include the  f u t u r e  tense ,  bu t  exclude the  pas t  t ense .  

44 15. "Motor vehic le"  includes any se l f -p rope l l ed  device,  n o t  

45 running on t r acks  or cables ,  by which persons or property may 

46 be t ranspor ted  on land, water, o r  i n  the  a i r .  

M r .  Wolf noted t h a t  the  language of Subsection 9 of SECTION 3A 
r which def ines  the  word "person" t o  include a  government where proper ty  



may be the subjec t  of t h e  of fense  could be construed t o  cause t h e  
government t o  be c r imina l ly  l i a b l e .  The Vice Chairman d i rec ted  t h e  
s t a f f  t o  research  t h i s  problem and make a proper determination. 

M r .  Kraf t  questioned the  necess i ty  f o r  Subsection 3 of SECTION 
3A, i n  l i g h t  of the  f a c t  t h a t  a l l  the  degrees of c u l p a b i l i t y  would 
be defined i n  a sepa ra te  s e c t i o n  or sec t ions  of the  proposed rev i sed  
c r imina l  code. It was the  consensus of the Committee t h a t  Subsection 
3 of SECTION 3A be s t r i c k e n .  

I n  regard t o  Subsection 11, defining "peace o f f i ce r " ,  Judge 
Er icks tad  inquired a s  t o  whether or no t  the  d e f i n i t i o n  should a l s o  
inc lude  highway patrolmen. M r .  Wolf added t h a t  possibly the d e f i n i t i o n  
should a l s o  include t ruck regula tory  o f f i c i a l s .  The Committee d i s -  
cussed a t  length the  quest ion of who should be considered a "peace 
o f f i c e r "  f o r  the purposes of a revised cr iminal  code, and whether the  
term "peace o f f i c e r "  i s  the  proper one t o  be used i n  def ining persons 
charged with law enforcement. 

M r .  Webb s t a t e d  t h a t  he thought the Committee should provide a 
broad general  d e f i n i t i o n  of "peace o f f i ce r " .  M r .  Wolf agreed t h a t  
perhaps a broad genera l  d e f i n i t i o n  would be appropr ia te  i n  t h i s  
sec t ion ,  with provis ion ,  where necessary,  f o r  more s p e c i f i c  d e f i n i t i o n s  
elsewhere i n  the  proposed code. 

Senator Page inquired as  t o  whether the inc lus ion  of highway 
patrolmen i n  a general  d e f i n i t i o n  of "peace o f f i c e r s "  would no t  
i n d i r e c t l y  r e s u l t  i n  the  c r e a t i o n  of a s t a t e  po l i ce  force.  The 
Committee discussed h i s  comment, and Judge Er icks tad  noted t h a t  t h e  
powers of a p a r t i c u l a r  law enforcement o f f i c i a l  would s t i l l  be based 
on the  s t a t u t e s  s t a t i n g  the  extent  of h i s  power t o  a r r e s t .  Judge 
Erickstad s t a t e d  t h a t  the  var ious a r r e s t  s t a t u t e s  i n  the Century 
Code should be s tudied  t o  determine the  ex ten t  of the powers of t h e  
var ious  law enforcement o f f i c i a l s .  

Professor Kraf t  suggested t h a t  Subsection 11 be redraf ted  and 
t h a t  e s s e n t i a l l y  the  d e f i n i t i o n  contained i n  Subsection (w) of Sec t ion  
109 of the proposed Federal  Criminal Code be subs t i tu ted  f o r  the  
p resen t  d e f i n i t i o n  i n  Subsection 11. That d e f i n i t i o n  reads a s  
follows ; 

" ' ~ a w  enforcement o f f i c e r '  means a publ ic  servant  authorized 
by law or  by a government agency or  branch t o  conduct o r  engage 
i n  inves t iga t ions  or  prosecutions f o r  v i o l a t i o n s  of law;" 

M r .  Wolf s t a t e d  he was i n  favor of t h a t  d e f i n i t i o n ,  but  would 
suggest  t h a t  the  d e f i n i t i o n  include reference  t o  the r e s p o n s i b i l i t y  
of a "law enforcement o f f i c e r "  t o  enforce the  law. 

Representative Stone inquired a s  t o  why we d i d n ' t  use the  words 
"law enforcement o f f i c e r "  r a t h e r  than the words "peace o f f i ce r " .  9 



M r .  Webb s t a t e d  t h a t  t h e  reason was because so  many references 
throughout the  Code a r e  t o  "peace o f f i ce r " .  M r .  Wolf suggested t h a t  
the  d e f i n i t i o n ,  f o r  the  ~ o m m i t t e e ' s  purposes, be s t a t e d  i n  terms of 
def in ing  a "law enf orcement o f f i c e r  o r  peace o f f i ce r " .  

Judge Erickstad s t a t e d  t h a t  i f  a d e f i n i t i o n  of t h i s  s o r t  were 
adopted, a person would s t i l l  have t o  look a t  the  s t a t u t o r y  a u t h o r i t y  
governing each g a r t i c u l a r  type of o f f i c e r  t o  determine the  e x t e n t  
of t h a t  o f f i c e r  s a u t h o r i t y .  

The Committee consensus was t o  r e d r a f t  Subsection 11 of SECTION 
3A using e s s e n t i a l l y  the  language of Subsection (w) of Sect ion 109 of 
t h e  proposed Federal  Criminal Code. 

Representat ive Hilleboe questioned t h e  d e f i n i t i o n  i n  Subsection 6 
of SECTION 3A def in ing  a "public servantw a s  including any person 
p a r t i c i p a t i n g  a s  an advisor ,  consul tan t ,  process server ,  o r  otherwise 
i n  performing a governmental funct ion.  He questioned whether i t  
would be p r a c t i c a l l y  poss ib le  t o  determine whether a "consultant" 
was no t  performing up t o  par f o r  the purposes of prosecution. 

There was d iscuss ion  of Representative Hi l leboe ' s  poin t ,  and IT 
WAS MOVED BY REPRESENTATIVE HILLEBOE AND SECONDED BY MR. WEBB t h a t  i n  
Line 13, the words "as an advisor ,  consu l t an t ,  process se rve r ,  o r  
otherwise1' be s t r i c k e n ,  and t h a t  i n  Line 14, the  word "performing" 
be de le ted  and the  words "in the performance of" be placed i n  l i e u  
the reof .  

MR. WOLF MADE A SUBSTITUTE MOTION t o  s t r i k e  the word "or" i n  
Line 12, and i n s e r t  i n  l i e u  thereof a comma; and t o  i n s e r t  a f t e r  
t h e  word "appointed" i n  Line 12, the words "or contracted with". 
MR. WOLF WITHDREW HIS MOTION, and requested t h a t  the minutes r e f l e c t  
t h a t  "advisors" and "consultants" a r e  intended t o  be "public se rvan t s"  
under the  d e f i n i t i o n ,  a s  amended by the  motion made by Representat ive 
Hil leboe . A t  t h a t  po in t ,  REPRESENTATIVE HILLEBOE IS MOTION AMENDING 
SUBSECTION 6 OF SECTION 3A CARRIED UNANIMOUSLY. 

The Vice Chairman c a l l e d  on the  Committee Counsel t o  read SECTION 
4 A ,  a s  follows: 

SECTION 4A.) As used i n  t h i s  t i t l e ,  an of fense  i s  an a c t  

committed or  omitted i n  v i o l a t i o n  of a s t a t u t e  forbidding or  commanding 

i t ,  and t o  which i s  annexed, upon convict ion,  one or  a combination 

of the  following punishments : 

1. Imprisonment; 

2.  Fine; 



3 .  Res t i tu t ion ;  

4. Removal from o f f i c e ;  

5 .  D i squa l i f i ca t ion  t o  vote  o r  hold o f f i c e ;  or  

6. Other penal d i s c i p l i n e .  

The word " ~ f f e n s e ' ~  i s  synonymous with the  words "crime", "crimes", o r  

"publ ic  offense". 

The Committee Counsel noted t h a t  SECTION 4A was designed t o  
r ep lace  Sect ion 12-01-06, and i s  e s s e n t i a l l y  a r ev i s ion  of t h a t  
s e c t i o n ,  r a t h e r  than a restatement  of a sec t ion  from another c r imina l  
code. The Counsel noted t h a t  the reference  t o  " t i t l e "  i n  Line 1 of 
SECTION 4A i s  probably inappropr ia te ,  and reference  should r a t h e r  be 
made t o  "Code". The Vice Chairman s t a t e d  t h a t  without objec t ion ,  the 
word " t i t l e "  i n  Line 1 of SECTION 4A would be changed t o  Vodel'. 

Mr. Webb inquired a s  t o  whether we shouldn ' t  give more considera-  
t i o n  t o  the  meaning of the word "annexed" i n  Line 3 of SECTION 4A, 
e s p e c i a l l y  i n  l i g h t  of the  previous change of the word " t i t l e "  t o  
"Code". Judge Erickstad suggested t h a t  perhaps we should change "Code" 
t o  " t i t l e "  i n  order  t o  obvia te  any poss ib le  problems with the  word 
"annexed1'. 

Representative S t r e i b e l  joined the meeting a t  t h i s  poin t ,  and 
b r i e f l y  discussed h i s  t r i p  t o  New York t o  s tudy the New York Legis- 
l a t u r e  i n  ac t ion .  He noted t h a t  while the re  were r e l a t i v e l y  few 
a t to rneys  i n  the North Dakota Legis la ture ,  only f i v e  of the 57 New 
York Senators were n o t  a t to rneys .  

The Vice Chairman c a l l e d  on the Committee Counsel t o  read SECTIONS 9 
5A and 6A, a s  follows: 

SECTION 5A.) An offense  defined i n  t h i s  t i t l e ,  or  other  s t a t u t e  

of t h i s  s t a t e ,  c o n s t i t u t e s  a v i o l a t i o n  i f  i t  i s  s o  designated i n  t h i s  

t i t l e ,  or  i n  any o the r  s t a t u t e  def ining the  of fense ,  or  i f  no sentence 

o t h e r  than a f i n e ,  r e s t i t u t i o n ,  f o r f e i t u r e ,  o r  a combination of t h e s e  

i s  authorized upon convict ion.  Conviction of a v i o l a t i o n  s h a l l  n o t  

g ive  r i s e  t o  any d i s a b i l i t y  o r  l e g a l  disadvantage based on convic t ion  

of a criminal offense.  

SECTION 6A.) Offenses a r e  divided i n t o  f i v e  c l a s ses ,  which a r e  9 



to be distinguished from one another by the following maximum penalties 

which are authorized upon conviction: 

1. Class A offenses, for which a maximum penalty of twenty-five 

  ears' imprisonment, a fine of five thousand dollars, or 
both, may be imposed. 

2. Class B offenses, for which a maximum penalty of five years' 

imprisonment, a fine of five thousand dollars, or both, may 

be imposed. 

3. Class C offenses, for which a maximum penalty of one year's 

imprisonment, a fine of two thousand five hundred dollars, 

or both, may be imposed. 

4. Class D offenses, for which a maximum of thirty days1 im- 

prisonment, a fine of five hundred dollars, or both, may be . 

imposed. 

5. Violations, for which only a penalty consisting of a fine, 

restitution, forfeiture, or a combination of the foregoing 

may be imposed. 

This section shall not be construed to forbid sentencing under section 

8 A  relating to extended sentences. 

The Counsel noted that SECTION 5A is designed to define the term 
"violation" when used as a portion of the classification plan tenta- 
tively adopted at the September 20-21, 1971, meeting. SECTION 6A is 
a draft of the tentatively adopted classification structure, which 
eliminates the use of the words "felony" and "misdemeanor" and sub- 
stitutes the use of the word   offense^'^ therefor. 

Judge Pearce noted that SECTIONS 5A and 6 A  give rise to questions 
concerning their applicability or relationship with municipal 
ordinance violations. He stated he felt that municipal ordinance 
violations should specifically be made noncriminal. In addition, 
municipal courts should be given concurrent jurisdiction over Class 
D offenses. Thus, the criminal jurisdiction of municipal courts 
would be uniform throughout the State. 



Judge Pearce stated that the definition of "offense" should be 
clarified in light of the conflicts that always arise when municipal 
ordinance questions are considered. He commented that he thought this 
was an appropriate topic on which the Committee on Judiciary "B" could 
make recommendations. He indicated that he would be prepared to 
draft a proposal for the committee's consideration. 

Judge Erickstad suggested that the Vice Chairman appoint Judge 
Pearce as a subcommittee of one to prepare a proposal which would 
bring the relevant statutes in the municipalities portion of the Code 
in line with the Committee classification scheme and with Judge 
Pearce's thoughts regarding the proper status of municipal ordinances. 

The Vice Chairman appointed Judge Pearce to a subcommittee of 
one to draft a proposal along the lines of his discussion. He was to 
receive aid from Mr. Travis. Mr. Hill. and the Committee Counsel. Mr. 
Wolf stated that the of the ~onstit~tionalit~ of the present 
structure of offense classification, and any proposed structure of 
offense classification, should be carefully looked at by the Committee. 

The Vice Chairman asked the Committee to discuss a timetable for 
completion of the Committee's work during this biennium. The Committee 
Counsel noted that the Committee, in all likelihood, would be able 
to finish no more than a revision of Title 12 of the Century Code, 
and that an outside date for completion of this work would be October 
15, 1972. This date would allow time for preparation of the Committee 
report prior to the biennial Camp Grafton meeting of the full Legis- 
lative Council. 

The Vice Chairman noted that the Committee would have to provide 
time on agendas of future meetings for invitations to representatives 
of interested groups to present their views on the proposed revision. 
Therefore, a complete draft of the proposed revision must be available-- 
in time to allow such invitations. 

Mr. Wolf noted the Committee should finish a rough draft of 
the complete revision before the election campaign begins in earnest, 
due to the fact that several legislative members of the Committee 
will probably have less time to attend meetings during the campaign. 
He also stated the draft must be considered by groups with a particular 
interest during the interim, otherwise it will meet with stiff opposi- 
tion during the session. 

The Vice Chairman noted it would probably be well for the Com- 
mittee to consider itself as operating on a seven-month timetable 
from February 1 on. He inquired of the Committee Counsel whether the 
Committee could have considered a complete draft of the revision of 
Title 12 within a seven-month timetable. The Committee Counsel 
replied that he believed the Committee could finish its consideration; 
however, it would require four meetings within the next seven months, 3 
all of which would be two-day meetings,and perhaps one or two of 
which might be three-day meetings. 



The Vice Chairman noted that the Committee should make contact 
with the different interested groups and inform them of the committee's 
plans. He asked members for suggestions as to the groups which should 
be invited to make presentations regarding the proposed revision of 
Title 12. The Committee membership chose the following groups: 

1. The State's Attorneys Association. 

2. The County Sheriffsf Association. 

3. The North Dakota Peace officers' Association. 

4 .  The North Dakota League of Cities. 

5. The Judicial Council. 

6. The North Dakota Police chiefs' Association. 

7. The North Dakota Combined Law Enforcement Council. 

8. The North Dakota State Bar Association. 

The Council Chairman, Representative Streibel, directed the 
Committee Counsel to contact the above-named organizations, and to 
indicate that the Committee wishes to have a strong line of communica- 
tion with these oraanizations. The Committee Counsel was also to 
indicate in his co&unication that representatives of these groups 
are to be invited to future meetings of the Committee to express 
their views regarding its proposals. 

Mr. Wolf noted that the above-listed state organizations should, 
to the extent possible, have a chance to put the proposed revision of 
Title 12 on the agenda of their annual meetings. Thus, it would be 
well to have a complete draft by June 1972. 

The Chairman inquired whether it would be possible for the 
Committee to have monthly meetings for the remainder of the biennium. 
The Committee Counsel stated perhaps monthly meetings may be neces- 
sary later in the spring, but they may not be feasible due to the 
fact that the staff work necessary in preparation for a meeting 
might not be completed within a month. 

The Committee recessed for lunch and reconvened at 1:15 p.m., 
continuing its discussion of SECTIONS 5A and 6A. In regard to 
SECTION 6A, Mr. Webb stated that he was opposed to classification of 
offenses on the basis of alphabetical or numerical designations. 
He suggested that the classifications should be on the following 
basis : 

1. Major felony. 

2. Felony. 



3. Gross misdemeanor. 

4. Misdemeanor. 

Mr. Wolf stated that essentially he agreed with Mr. Webb, but 
indicated we should retain the proposed classification scheme subject 
to future reconsideration by the Committee. 

Representative Murphy inquired as to whether we shouldn't provide 
a death penalty as the maximum punishment for commission and conviction 
of a Class A offense. The Committee Counsel noted the Constitutional 
Convention has, at the present time, proposed that the Constitution 
specifically prohibit the death penalty as a punishment for crime. 

In regard to SECTION 5A, Mr. Webb inquired as to whether there 
was a real need for a classification of offenses known as "violations". 
He stated that, at this time, he could see no need for such a clas- 
sification. Judge Erickstad stated there might be instances in which 
such a classification would be beneficial. 

Mr. Wolf stated that a "violation" classification might be 
valuable in areas where the civil remedies available to persons harmed 
are really not a practical method of preventing the particular type 
of wrong committed. For instance, situations involving the misap- 
propriation of water rights. 

Following further discussion, IT WAS MOVED BY MR. WEBB AND 
SECONDED BY MR. WOLF that Subsection 5 of SECTION 6A (Lines 23, 24, 
and 25) be deleted. Mr. Wolf noted that his second was for the 
purpose of discussion. MR. WEBB'S MOTION TO DELETE SUBSECTION 5 OF 
SECTION 6A FAILED TO CARRY. 

Mr. Wolf explained his negative vote as not indicating complete 
satisfaction with the proposed offense classification plan. Rather, ? 
he would like to again adopt it temporarily, subject to further 
consideration by the Committee. 

Mr. Webb stated that his objection to the use of an offense 
classification known as "violation" was based on the fact that 
incarceration, or its possibility, is the heart of criminal law, and 
that where incarceration is not deemed to be a proper punishment for 
an "offensef1, that "offense" should not be considered criminal. 

The Vice Chairman called on the Committee Counsel to read SECTION 
7A, as follows: 

1 SECTION 7A.) 1. Every person convicted of an offense, other 

2 than a violation, shall be sentenced to one or a combination of the 

3 following alternatives: 



Unconditional discharge, except as the penalty following 

conviction of a class A offense. 

Deferred imposition of sentence. 

Probation. 

A term of imprisonment, including intermittent imprisonment. 

A fine. 

Restitution for damages resulting from the commission of 

the offense. 

Restoration of damaged property, or other appropriate work 

detail. 

Commitment to an appropriate licensed public or private 

institution for treatment of alcoholism, drug addiction, or 

mental disease or defect. 

Disqualification, pursuant to section 

Sentences imposed under this subsection shall not exceed in duration 

the maximum sentences provided by section 6A, section 8A, or as pro- 

vided specifically in a statute defining an offense. 

2. Every person convicted of a violation may be sentenced to 

one or a combination of the following alternatives: 

a. Unconditional discharge. 

b . Probation. 

c. Deferred imposition of sentence. 

d. A fine. 

e. Restitution for damages resulting from commission of the 

offense. 

3 .  A court may, at any time prior to the time custody of a 



convicted offender is transferred to a penal institution or institu- 

tion for treatment, suspend all or a portion of any sentence imposed 

pursuant to this section. 

4. A court may, prior to imposition of sentence, order the 

convicted offender committed to an appropriate licensed public or 

private institution for diagnostic testing for such period of time 

as may be necessary, but not to exceed thirty days. The court may 

also order such diagnostic testing without ordering commitment to an 

institution. Validity of a sentence shall not be challenged on the 

ground that diagnostic testing was not performed pursuant to this 

subsection. If an offender is sentenced to imprisonment following a 

commitment for diagnostic testing, the number of days he was confined 

to an institution shall be credited against his term of imprisonment. 

5. If a court, taking into regard the nature and circumstances 

of the offense and the history and character of the offender, concludes 

it would be unduly harsh to enter a judgment of conviction for that 

class of offense, it may enter a judgment of conviction for the next 

lower class of offense and impose sentence accordingly. 

6. All sentences imposed shall be accompanied by a written 

statement by the court setting forth the reasons for imposing the 

particular sentence. The statement shall become part of the record 

of the case. 

IT WAS MOVED BY MR. WOLF AND SECONDED BY REPRESENTATIVE STONE 
that Subdivision b of Subsection 1 of SECTION 7A be deleted, and 
that in Line 1 of SECTION 7A the word ffoffenseff be deleted and the 
words "found guilty" be inserted in lieu thereof. THIS MOTION WAS 
WITHDRAWN BY MR. WOLF WITH THE CONSENT OF HIS SECOND. 

MR. WOLF then stated and WITHDREW A MOTION directing the staff - 
to redraft SECTION 7A so as to continue the possibility of deferred 
imposition of sentences. 



Judge Erickstad noted that Subdivision a of Subsection 1 of 
SECTION 7A providing for "unconditional discharge" is probably not 
language which could be considered a "sentence" in the traditional 
sense. 

The Committee then discussed the provision of a "sentence" for 
conviction of a llviolationll. Senator Page inquired whether the fine 
which could be assessed as punishment for a llviolationll shouldn't 
have a specific dollar maximum stated in Subsection 5 of SECTION 6A. 
The Committee consensus was that a maximum dollar amount should be 
stated in Subsection 5 of SECTION 6A. It was also the consensus of 
the Committee that the language "one hundred dollars or as otherwise 
provided by lawt1 should be inserted in the appropriate place in 
Subsection 5 of SECTION 6A. 

The Committee then discussed Subsection 4 of SECTION 7A pro- 
viding for presentence diagnostic testing, including commitment to 
an institution for such testing, for a period not to exceed 30 days. 
The Committee discussed the 30-day limitation. Mr. Wolf stated he 
felt that a 30-day limit on such a presentence commitment was a 
long enough period. 

The Committee discussed Subsection 5 of SECTION 7A which would 
allow the trial judge to reduce the classification of an offense after 
a finding of guilt against the offender. The question arose as to 
why such a subsection was necessary. 

Mr. Murphy stated he felt that the judge should have complete 
sentencing discretion, and should be able to reclassify an offense to 
any lower class offense. 

IT WAS MOVED BY REPRESENTATIVE HILLEBOE , SECONDED BY MR. WOLF, 
P 

AND CARRIED that Subsection 5 of SECTION 7A be deleted, and that the 
subsections remaining be renumbered as necessary. 

The Committee discussed Subsection 6 of SECTION 7A which requires 
the trial judge to accompany each sentence imposed with a written 
statement of the reasons for imposing that sentence. Mr. Travis 
said there was a possibility that this provision would unduly hamper 
a trial judge in his sentencing decisions. He stated that some 
sentences are "gut reactions" on the part of the trial judge and 
cannot be justified in writing. Mr. Kraft stated that the provisions 
of Subsection 6 of SECTION 7A would be valuable should the concept 
of appellate review of sentences be recommended by the Committee. 

The Vice Chairman called on the Committee Counsel to read SECTION 
8A, as follows : 

1 SECTION 8A.) 1. A court may sentence a convicted offender to 

r 2  an extended sentence in accordance with the provisions of this 

3 section upon a finding that: 
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a. The convicted offender is a dangerous, mentally abnormal 

person. The court shall not make such a finding unless the 

presentence report, including a psychiatric examination, 

concludes that the offender's conduct has been characterized 

by persistent aggressive behavior, and that such behavior 

makes him a serious danger to other persons. 

b. The convicted offender is a professional criminal. The 

court shall not make such a finding unless the offender is 

more than twenty-one years of age and the presentence report 

shows : 

(1) That he committed the present offense as part of a 

pattern of criminal conduct which constituted a 

substantial source of income to him; or 

(2) That the offender has substantial income or resources 

not derived from a source other than criminal activity. 

c. The convicted offender is a persistent offender. The court 

shall not make such a finding unless the offender is over - 
twenty-one years of age and has previously been convicted 

of two offenses classified as class B or above, or of one 

offense classified as class B or above plus two offenses 

classified as class C or below, committed at different times 

when the offender was over eighteen years of age. 

d. The offender was convicted of an offense which seriously 

endangered the life of another person, and the offender had 

previously been convicted of a similar offense. 

e. The offender is especially dangerous because he used a 



destructive device in the commission of the offense or during 

the flight therefrom. 

The extended sentence may be imposed in the following manner: 

If the offense for which the offender is convicted is 

a class A offense, the court may impose a sentence up to 

a maximum of life imprisonment. 

If the offense for which the offender is convicted is a 

class B offense, the court may impose a sentence up to a 

maximum of imprisonment for ten years. 

If the offense for which the offender is convicted is a 

class C offense, the court may impose a sentence up to a 

maximum of imprisonment for two years. 

The court shall make the finding required by subsection 1 in 

writing, and the finding of the court shall be incorporated in the 

record of the case. 

Representative Hilleboe questioned the advisability of Paragraph 
b of Subsection 1, especially with relation to the use of the words 
"substantial source of income" and "substantial income". He noted 
that the use of the word "substantial" could result in eliminating 
the "richI1 professional criminal from the operation of this extended 
sentence provision. Representative Hilleboe also questioned the use 
of the age "twenty-one" in Paragraph b of Subsection 1 of SECTION 8A. 
He felt that, wherever possible, 18-year-olds should be considered 
adults. 

IT WAS MOVED BY REPRESENTATIVE HILLEBOE AND SECONDED BY 
REPRESENTATIVE MURPHY that the word "twenty-one" in Lines 12 and 21 
of SECTION 8A should be deleted, and the word "eighteen" should be 
inserted in lieu thereof. 

MR. WEBB MADE A SUBSTITUTE MOTION to use the word lladultll in 
place of the words "twenty-one" and "eighteen", WHICH MOTION WAS 
THEN WITHDRAWN. REPRESENTATIVE HILLEBOE, with the consent of his 
second, RESTATED HIS MOTION so that the words "an adult" would be 
substituted for the words "more than twenty-one years of age" in 
Line 12; and for the words "over twenty-one years of age" in Line 21; 



and f o r  the  words "over e ighteen  years of age" i n  Line 25, a l l  such 
amendments t o  SECTION 8 A .  THE MOTION, AS RESTATED BY THE MOVANT, 
CARRIED. 

The Committee f u r t h e r  discussed Subparagraphs (1) and (2) of 
Subdivision b of Subsection 1 of SECTION 8 A .  Representative Hi l leboe  
s t a t e d  i t  was h i s  thought t h a t  those two subparagraphs were i n  
essence the same, and t h a t  t h e i r  content  could be successfu l ly  s t a t e d  
a s  a s i n g l e  propos i t ion .  

Therefore I T  WAS MOVED BY REPRESENTATIVE HILLEBOE, SECONDED BY 
MR. WEBB, AND CARRIED t h a t  Subparagraphs (1) and (2)  of Subdivision b 
of Subsection 1 of SECTION 8A be de le ted;  and t h e  colon i n  Line 13 
b e  de le ted  and t h a t  the  words " tha t  the  offender  has s u b s t a n t i a l  
income or resources der ived from criminal  a c t i v i t y . "  be inse r t ed  i n  
l i e u  thereof .  

The Cormnittee discussed Subdivisions d and e of Subsection 1 of 
SECTION 8A. It was noted t h a t  although both of these provis ions 
covered an offender  whose conduct may have been v i o l e n t ,  t he re  was a 
d i f f e r e n c e  between them i n  t h a t  the f inding  by the  cour t  i n  the  case  
of Subdivision d would simply be t h a t  the offender  had previously 
been convicted of an of fense  which endangered the  l i f e  of another  
person, and was now convicted of t h a t  same type of an offense.  On 
t h e  o ther  hand, under Subdivision e the cour t  could impose an extended 
sentence simply upon f ind ing  t h a t  the offender was "especial ly  dangerousf1 
because of the  use of a "destruct ive device" i n  the  commission of an  
of fense .  For ins t ance ,  t h i s  provis ion would allow the imposit ion of 
an  extended sentence upon someone who had p lanted  a bomb, r ega rd less  
of  the  f a c t  t h a t  he had never before been convicted.  

The Committee discussed Subsection 3 of SECTION 8A which provides 
t h a t  the  cour t  i s  t o  make i t s  f inding p r i o r  t o  imposit ion of an  extend* 
sentence i n  wr i t ing .  Mr. Webb inquired a s  t o  how the t r i a l  judge 
proceeds i n  making t h e  "finding" required by Subsection 3 .  He wished 
t o  know i f ,  f o r  ins t ance ,  such a f inding must be based on the  tak ing  
of  add i t iona l  evidence regarding the commission of previous of fenses ,  
o r  regarding source of income, e t c .  M r .  Wolf s t a t e d  he f e l t  t h a t  those  
were procedural quest ions which could probably be b e t t e r  handled by 
a committee s i m i l a r  t o  the J u d i c i a l  Counci l ' s  Committee on Adoption 
of Rules of Criminal Procedure. 

The Vice Chairman c a l l e d  on the Committee Counsel t o  read SECTION 
9A, a s  follows: 

1 SECTION 9A.) I f  an offender i s  sentenced t o  a term of imprison- 

2 ment f o r  a c l a s s  A, c l a s s  B ,  o r  c l a s s  C of fense ,  he s h a l l  be s u b j e c t  

3 t o  t h e  following mandatory paro le  components: 



For a sentence to a term of years in a range from fifteen 

years to life imprisonment, the parole component shall be 

five years. 

For a sentence to a term of years in a range from three 

years to fifteen years less one day, the parole component 

shall be three years. 

For a sentence to a term in a range from one year to one 

day 1ess.than three years, the parole component shall be 

one year. 

The mandatory parole components set forth in this section shall not be 

served unless the convicted offender shall serve the whole of the term 

of imprisonment to which he was sentenced. Nothing in this section 

shall prohibit the parole of the offender in accordance with other 

provisions of law. 

The Committee Counsel noted that SECTION 9A embodies the concept 
of a mandatory parole component. When the mandatory parole component 
concept was last discussed by the Committee it was unclear whether 
the Committee desired that the component should only be effective if 
the offender had served the total term of imprisonment to which he 
was sentenced, or whether the component should come into play regard- 
less of the fact that the offender did not serve his total sentence 
of imprisonment. 

The Committee Counsel noted that the final sentence of SECTION 
9A was intended to ensure that parole board jurisdiction over persons 
serving sentences of imprisonment will remain as it presently is 
during that person's term of imprisonment. 

Elr. Webb stated he felt that the mandatory parole component 
should be based on the length of the sentence imposed and that the 
statutory language should be worded similarly to the language of 
Subsection 2 of Section 3201 of the proposed Federal Criminal Code. 

At 4:50 p.m., the Vice Chairman declared the meeting recessed 
until 9:00 a.m. on Tuesday, January 25, 1972, at which time the Com- 
mittee reconvened. 



Judge Pearce s t a t e d  t h a t ,  a f t e r  f u r t h e r  r e f l e c t i o n ,  he f e l t  h i s  
assignment from t h i s  Committee t o  r e v i s e  t h e  s t a t u t e s  deal ing wi th  
municipal cour ts  was too broad an assignment t o  add t o  the Committee's 
a l ready l a rge  workload. Fur ther ,  Judge Pearce f e l t  the  work t h a t  he 
had i n  mind would probably be more appropr ia t e ly  considered by the  
J u d i c i a l  Council 's  Criminal Rules Committee. He suggested, however, 
t h a t  the  Committee cont inue t o  keep i n  mind the  quest ion of the  
p ropr ie ty  of an of fense  c l a s s i f i c a t i o n  known a s  "violation".  He 
s a i d  he had d i f f i c u l t y  with the  concept of such an offense c l a s s i f i c a -  
t i o n ,  because he f e l t  i t  was n o t  c e r t a i n  t h a t  c r iminal  procedure should 
apply t o  prosecution of a "violat ion1 ' .  

The Vice Chairman agreed with Judge Pearce t o  the e f f e c t  t h a t  
t h e  task  of r ev i s ing  t h e  s t a t u t e s  dea l ing  wi th  municipal cour ts  was 
probably too g r e a t  f o r  t h i s  Committee, bu t  requested t h a t  Judge Pearce 
keep t h i s  top ic  i n  mind throughout the  remainder of t h i s  Committee's 
d e l i b e r a t i o n s ,  i n  order  t h a t  the Committee may become aware of r e l e v a n t  
po in t s  of d iscuss ion  when i t s  de l ibe ra t ions  touch upon the i n t e r e s t s  
of municipal judges. 

The Vice Chairman c a l l e d  on the Committee Counsel t o  read SECTIONS 
10A and 1 1 A ,  a s  follows: 

SECTION 10A.) Where an offense i s  def ined by a s t a t u t e  ou t s ide  

of t h i s  t i t l e  without s p e c i f i c a t i o n  of i t s  c l a s s i f i c a t i o n  pursuant t o  

s e c t i o n  6A,  the  of fense  s h a l l  be punishable a s  provided i n  the s t a t u t e  

de f in ing  i t ,  o r :  

1. I f  the of fense  i s  declared t o  be a fe lony,  without f u r t h e r  

s p e c i f i c a t i o n  of punishment, i t  s h a l l  be punishable a s  i f  1 

i t  were a c l a s s  B offense.  

2.  I f  the of fense  i s  declared t o  be a misdemeanor, without 

f u r t h e r  s p e c i f i c a t i o n  of punishment, i t  s h a l l  be punishable 

a s  i f  i t  were a c l a s s  C offense.  

The sentencing a l t e r n a t i v e s  ava i l ab le  under s e c t i o n  7A s h a l l  be 

a v a i l a b l e  t o  a cour t  sentencing an offender f o r  commission of an 

of fense  defined by a s t a t u t e  outs ide  t h i s  t i t l e .  The mandatory 

pa ro le  component provided by sec t ion  9A s h a l l  apply t o  sentences 

imposed f o r  offenses  def ined by s t a t u t e s  ou t s ide  t h i s  t i t l e .  



SECTION llA..) For the purpose of making determinations, other 

than sentence imposition, wherein the terms "felony1' or l%.sdemeanorll 

are relevant, the term "felony" shall be deemed to mean class A and 

class B offenses; and the term "misdemeanor" shall be deemed to mean 

class C and class D offenses. 

The Committee Counsel noted that SECTION 10A is intended to pro- 
vide a scale of punishment for those offenses which are defined out- 
side of Title 12 and which are simply declared to be "felonies" or 
llmisdemeanors'l. SECTION 11A is to provide for the situation wherein 
references are made, for purposes other than sentencing, to the terms 
"felony" or "misdemeanor". Where determinations of that sort are 
necessary, the term "felony" is to be deemed equivalent to a Class A 
or Class B offense, and the term "misdemeanor" is to be deemed 
equivalent to a Class C or Class D offense. 

The Vice Chairman called on the Committee Counsel to read SECTION 
12A, as follows: 

SECTION 12A.) No person shall be punishable for an omission to 

perform an act if the act has been performed by another person, acting 

on behalf of the first person, who is legally competent to perform it. 

The Committee Counsel noted SECTION 12A is a revision of Section 
12-01-08 which provides that a person shall not be criminally liable 
for an omission, if the act omitted was performed by another person 
who is legally competent to do so, and who was acting on behalf of 
the defendant. 

The Vice Chairman called on the Committee Counsel to read SECTION 
13A, as follows: 

SECTION 13A.) Where the sending of a letter is an element of 

an offense defined in this Code, that element is deemed to be com- 

pleted at the time the letter is deposited in any post office or 

official postal receptacle, or is delivered to any other person with 

intent that it be forwarded to the addressee. The person sending 

the letter may be prosecuted in the jurisdiction in which the letter 

is deposited or delivered, or in the jurisdiction where the letter 

is received by the addressee, or his agent. 



The Committee Counsel noted t h a t  SECTION 13A i s  a r ev i s ion  of 
Sec t ion  12-01-09 of the  Century Code providing the  time when the  
sending of a l e t t e r  i s  deemed completed, where the  sending of a l e t t e r  
i s  an element of the  of fense  charged. 

The Vice Chairman c a l l e d  on the Committee Counsel t o  read SECTION 
14A, a s  follows: 

SECTION 14A.) The omission t o  spec i fy  i n  t h i s  t i t l e  t h a t  c i v i l  

l i a b i l i t y  may a r i s e  a s  the  r e s u l t  of an a c t  or  omission made punishable 

by t h i s  t i t l e  does n o t  a f f e c t  any r i g h t  t o  recover damages o r  have 

any o ther  c i v i l  remedy a s  provided by law. 

The Committee Counsel noted t h a t  SECTION 14A was a r e v i s i o n  of 
Sec t ion  12-01-10 of t h e  Century Code providing t h a t  c i v i l  remedies 
a r e  not  a f fec ted  simply because they a r e  no t  s p e c i f i c a l l y  r e s t a t e d  i n  
t h e  cr iminal  code. The Committee Counsel noted t h a t  he was n o t  aware 
of what e f f e c t  the  provis ion  of r e s t i t u t i o n  a s  a sentencing a l t e r n a t i v e  
would have on c i v i l  l i a b i l i t y  f o r  damages. He concluded t h a t ,  without  
research  i n t o  the  top ic ,  any r e s t i t u t i o n  paid would be o f f s e t  a g a i n s t  
a judgment f o r  c i v i l  damages based on the  same s e t  of f a c t s .  

The Vice Chairman c a l l e d  on the  Committee Counsel t o  read SECTION 
15A, a s  follows: 

SECTION 15A.) A l l  f i n e s  imposed a s  punishment f o r  an of fense  

def ined by s t a t e  law, and a l l  cos t s  assessed aga ins t  an offender upon 

convict ion of an of fense  defined by s t a t e  law, s h a l l ,  when c o l l e c t e d ,  

be paid t o  the  t r e a s u r e r  of the  proper county t o  be added t o  the  

s t a t e  school fund. A l l  proceeds r e s u l t i n g  from f o r f e i t u r e  of b a i l  

t o  the  s t a t e  s h a l l  be paid t o  the  t r e a s u r e r  of the  county wherein t h e  

prosecution was i n s t i t u t e d  t o  be c red i t ed  t o  the  general  fund of 

t h a t  county. I f  the  a t to rney  general  i n s t i t u t e d  the ac t ion ,  the  

proceeds of any b a i l  f o r f e i t u r e  s h a l l  be paid over t o  the proper s t a t e  

o f f i c i a l  and c r e d i t e d  t o  the  s t a t e  school fund. 

The Committee Counsel s t a t e d  t h a t  SECTION 15A i s  a r ev i s ion  of 
NDCC Section 12-01-13 wi th  one major change. I n  addi t ion  t o  f i n e s ,  
"cost" assessed i n  a c r iminal  case w i l l  a l s o  be added t o  the " s t a t e  
school fund". 



I t  was noted t h a t  Sec t ion  154 of the  Cons t i tu t ion  p resen t ly  
r equ i res  t h a t  " a l l  f i n e s  f o r  v i o l a t i o n  of s t a t e  laws1' a r e  t o  be added 
t o  t h e  s t a t e  school fund. The Committee discussed t h i s  sec t ion  a t  
length  and i t s  consensus was t h a t  the  Committee should not  make 
determinations regarding the  depos i t  of moneys received a s  the  r e s u l t  
of c r iminal  prosecut ions.  

I T  WAS MOVED BY REPRESENTATIVE HILLEBOE, SECONDED BY REPRESENTA- 
TIVE STONE, AND UNANIMOUSLY CARRIED t h a t  SECTION 15A be de le ted ,  and 
t h a t  the  provis ions of Sect ion 12-01-13 be covered elsewhere i n  t h e  
Century Code, o the r  than i n  T i t l e  12. Fur ther ,  the  topic  of the  
handling of c o s t s  and f i n e s  assessed a s  the  r e s u l t  of c r iminal  prosecu- 
t i o n s  should be recommended t o  the Committee on Judic iary  "A" f o r  
f u r t h e r  study . 

The Vice Chairman c a l l e d  on the  Committee Counsel t o  read SECTION 
16A, a s  follows: 

1 SECTION 16A.) Persons under the  age of seven years s h a l l  be 

2 deemed incapable of cormission of an of fense  def ined by the Const i tu-  

3 t i o n  o r  s t a t u t e s  of t h i s  s t a t e .  The prosecut ion of any person a s  an 

4 a d u l t  s h a l l  be barred i f  the  offense was committed when the person 

5 was more than seven years  of age, but  l e s s  than s ix teen  years of age.  

The Committee Counsel noted t h a t  SECTION 16A i s  intended t o  
r ep lace  Subsections 1 and 2 of Sect ion 12-02-01, which subsect ions 
dec la re  t h a t  ch i ld ren  under the  age of seven years  a r e  incapable of 
committing a crime; and t h a t  ch i ldren  between the  ages of seven and 
14 years  a r e  l ikewise incapable,  unless  i t  i s  c l e a r l y  proven t h a t  they 
knew the wrongfulness of the  a c t  a t  the  time of commission. 

SECTION 16A changes the emphasis of the  present  Code by providing 
an  absolu te  ba r  a g a i n s t  c r iminal  prosecut ion of ch i ldren  under age 
seven, but  simply providing t h a t  ch i ld ren  between ages seven and 16 
would only be barred from criminal  prosecut ion as  an a d u l t .  This  
change follows the  concept of the Uniform Juveni le  Court Act, which 
a l s o  p roh ib i t s  the  t r a n s f e r  of an of fense  f o r  prosecution i n  the  
a d u l t  cr iminal  c o u r t s  i f  the offender was under 16 years of age when 
t h e  offense was committed. 

The Committee Counsel noted t h a t  proposed SECTION 16A was drawn 
e s s e n t i a l l y  from Sect ion 501 of the proposed Federal  Criminal Code. 
The comment t o  Sect ion 501 i n d i c a t e s  t h a t  the  use of the word I!barred1' 
does not  r equ i re  the  prosecut ion t o  in t roduce  evidence regarding t h e  
o f f e n d e r ' s  age unless  the  offender r a i s e s  the  i s s u e  of h i s  age. (See 
"Final  Report of the  National Commission on Reform of Federal  Criminal 

r Laws", Page 38.) 



Judge Pearce inqui red  a s  t o  whether the exact  age "seven" was 
n o t  l e f t  i n  limbo by the  d r a f t  of SECTION 16A. Committee consensus 
was t h a t  the words "more than" i n  Line 5 of SECTION 1 6 A  should be 
de le ted  i n  l i n e  wi th  Judge ~ e a r c e ' s  comments. 

Representative Hil leboe suggested t h a t  the  words "s ix years  of 
age" be used i n  l i e u  of the  words "under the  age of seven years" i n  
Line 1 of SECTION 16A, s ince  anyone under seven i s  by d e f i n i t i o n  
I I ~ ~ ~ I I  . The Vice Chairman d i rec ted  the  s t a f f  of the Legis la t ive  Council 
t o  r e d r a f t  SECTION 16A t o  take i n t o  account the  Committee's comments. 

The Vice Chairman c a l l e d  on the Committee Counsel t o  read SECTION 
1 7 A ,  a s  follows: 

1 SECTION 17A.) 1. A person i s  no t  respons ib le  f o r  c r iminal  

2 conduct i f  a t  the  time of such conduct, a s  a r e s u l t  of mental d i s e a s e  

3 o r  d e f e c t ,  he lacks s u b s t a n t i a l  capaci ty  e i t h e r  t o  apprec ia te  the  

4 wrongfulness of h i s  conduct or  t o  conform h i s  conduct t o  the r equ i re -  

5 ments of law. "Mental d i sease  or defect"  does not  include an abnor- 

6 ma l i ty  manifested only by repeated cr iminal  or  otherwise a n t i s o c i a l  

7 conduct. 

The Committee Counsel s t a t e d  t h a t  SECTION 1 7 A ,  providing f o r  t h e  
" insani ty"  defense,  was designed t o  replace  Subsections 3 and 4 of 
Sect ion 12-02-01 and Sect ions 12-05-02 and 12-05-03 of the Century 
Code. He noted t h a t  the  language of SECTION 17A was taken from 
Sect ion 4.01 of the  Model Penal Code and Sect ion 503 of the proposed 1 
Federal  Criminal Code. 

The Vice Chairman c a l l e d  on Professor Kraft  t o  explain the  
"M' Naghten" and " i r r e s i s t i b l e  impulse" i n s a n i t y  defenses . Professor  
Kra f t  sa id  t h a t  the  ~ ' N a g h t e n  t e s t  of i n s a n i t y  i s  t h a t  the defendant 
was unable t o  know the na tu re  and q u a l i t y  of the  a c t  which he was 
doing. In  o ther  words, an i n a b i l i t y  t o  d i s t i n g u i s h  r i g h t  from wrong, 
due t o  mental d i so rde r .  The " i r r e s i s t i b l e  impulsef1 t e s t  i s  s a t i s f i e d  
by f inding  t h a t  the  defendant,  due t o  mental d i so rde r ,  was i r r e s i s t i b l y  
d r iven  t o  commit the  of fense  charged. While the  defendant who claims 
an i r r e s i s t i b l e  impulse insan i ty  defense may apprec ia te  the n a t u r e  
and q u a l i t y  of the  a c t  which he performed, and the  f a c t  t h a t  i t  was 
wrong, he does no t  possess s u f f i c i e n t  power t o  prevent himself from 
committing i t .  

The Committee Counsel noted t h a t  the  t e s t s  s e t  f o r t h  i n  SECTION 
17A a r e  a combination of the  ~ ' ~ a g h t e n  and i r r e s i s t i b l e  impulse t e s t s  
a s  propounded by the  American Law I n s t i t u t e .  The language contained 



i n  Lines 3 and 4 which reads "he lacks s u b s t a n t i a l  capaci ty  e i t h e r  t o  
apprec ia te  the  wrongfulness of h i s  conduct1' i s  e s s e n t i a l l y  a  s t a t e -  
ment of the ~ ' ~ a g h t e n  t es t ;  and the language i n  Lines 4 and 5 of 
SECTION 1 7 A  which reads  "or t o  conform h i s  conduct t o  the  requirements 
of law" i s  e s s e n t i a l l y  the  i r r e s i s t i b l e  impulse t e s t .  

The Committee Counsel noted t h a t  the  add i t ion  of the " i r r e s i s t i b l e  
impulse" t e s t  i n  SECTION 1 7 A  was probably a  r e v e r s a l  of Sect ion 
12-05-02 of the  Century Code which provides t h a t  a  "morbid propens i ty"  
t o  commit an of fense  i s  n o t  a  defense i f  t h e  offender i s  capable of 
knowing r i g h t  from wrong. 

Professor Kra f t  noted t h a t  the  t e s t  propounded by SECTION 17A i s  
probably a s  good a  t e s t  a s  can be put  together  i n  the time a l l o t t e d  
t o  the  Committee. He s a i d  t h a t  the  important question the Committee 
would have t o  decide i s  whether the re  should be a  defense of " insani ty"  
a t  a l l .  The Committee Counsel noted i t  was M r .  H i l l ' s  pos i t ion  
t h a t  insan i ty  should no t  be a  defense t o  a  crime, but  should r a t h e r  
be a  f a c t o r  t o  be considered i n  the  imposit ion of sentence a f t e r  
convict ion.  

Senator Page inquired as  t o  the  s t a t u s  of "lapse of memory" a s  
a  defense t o  a  c r iminal  prosecution. Professor  Kraft  noted t h a t  a 
" lapse of memory" would probably come under the  heading of "temporary 
insani ty" ,  a d  t h a t  i f  i t  met the c r i t e r i a  e s t ab l i shed  by the  s t a t u -  
t o r y  i n s a n i t y  t e s t ,  i t  would be a  defense t o  a  crime. 

The Vice Chairman c a l l e d  on the  Committee Counsel t o  read SECTION 
1 8 A ,  a s  follows: 

SECTION 1 8 A . )  1. In  t h i s  sec t ion :  

a .  "Intoxicat ion" means a  d is turbance  of mental or phys ica l  

c a p a c i t i e s  r e s u l t i n g  from the  in t roduc t ion  of a lcohol ,  

drugs, o r  o the r  substances i n t o  the  body. 

b. "Self-induced in toxica t ion"  means in tox ica t ion  caused by a  

substance which the  ac to r  knowingly introduced i n t o  h i s  

body, the  tendency of which he knows o r  ought t o  know i s  t o  

cause i n t o x i c a t i o n ,  unless he introduced the  substance 

pursuant t o  medical advice,  or  under such circumstances a s  

would otherwise a f f o r d  a  defense t o  a  charge of crime. 

c  . "Pathological in toxica t ion"  means i n t o x i c a t i o n  g ross ly  
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3 
excessive in degree, given the amount of the intoxicant, 

to which the actor does not know he is susceptible. 

2. Except as provided in subsection 3, intoxication is not a 

defense to a criminal charge, nor does it, in itself, constitute 

mental disease within the meaning of section 17A. Evidence of 

intoxication is admissible whenever it is relevant to negate or 

establish an element of the offense charged. 

3. Intoxication which is not self-induced or is pathological 

is an affirmative defense, if by reason of such intoxication the actor, 

at the time of his conduct, lacked substantial capacity either to 

appreciate its criminality, or to conform his conduct to the require- 

ments of law. 

4. When recklessness establishes an element of the offense, the 

fact that the actor, due to self-induced intoxication, is unaware of 

the risk, which he would have been aware of if unintoxicated, is 

immaterial. 

The Committee Counsel noted that SECTION 18A provides for the 
'lintoxication"defense, and is designed to replace Section 12-05-01 1 
of the Century Code. The latter section provides that voluntary 
intoxication is not a defense to a criminal prosecution, but that 
evidence of such intoxication may be received to aid in the determina- 
tion of whether the defendant had the requisite criminal intent, where 
such intent is an element of the offense. 

The Committee discussed the definition of tlpathological intoxica- 
tion" contained in Subdivision c of Subsection 1. Judge Pearce stated 
that the definition is based on medical terminology, and is used to 
refer to an outburst of irrational or destructive behavior after 
consumption of relatively small quantities of alcohol. 

Professor Kraft stated that at this point the Committee should 
consider a change in its course of procedure. The Committee should 
base its revision efforts on some existing code as the starting point. 
His personal choice would be the proposed Federal Criminal Code 
because it is the latest of the codifications of criminal law. and 1 
because it represents the combined thinking of some of the moit 
knowledgeable- people in the field of criminal law. 



He s t a t e d  he was suggesting t h i s  change because he f e l t  t h a t  a 
proposed North Dakota Criminal Code based on an e x i s t i n g  cr iminal  
code would be more l i k e l y  t o  pass l e g i s l a t i v e  sc ru t iny ;  and because 
t h e  Committee, i f  i t  cont inues with i t s  p resen t  method of procedure, 
could overlook an important a rea  and g e t  i n t o  t roub le ,  r e s u l t i n g  i n  
l e g i s l a t i v e  r e j e c t i o n  of the  e n t i r e  proposed cr iminal  code. 

Judge Er icks tad  noted t h a t  h i s  Committee, which i s  d r a f t i n g  Rules 
of Criminal Procedure, i s  following t h i s  procedure, i . e . ,  i t  i s  us ing  
t h e  Federal  Rules of Criminal Procedure a s  the  base f o r  the  proposed 
S t a t e  Rules and then making any necessary changes, addi t ions ,  o r  
d e l e t i o n s .  He s t a t e d  t h a t  i f  the Committee decides t o  use the  pro- 
posed Federal  Criminal Code as  the b a s i s  f o r  i t s  work, a l l  members 
of t h e  Committee should have copies of t h a t  proposed Code a v a i l a b l e .  
The Committee Counsel noted t h a t  he intended t o  order copies of t h e  
Code and accompanying working papers f o r  Committee members. 

M r .  Wolf s t a t e d  t h e r e  a r e  e s s e n t i a l l y  t h r e e  reasons why he 
agrees  with Professor   raft's pos i t ion  regarding the use of t h e  
proposed Federal  Criminal Code as the  s t a r t i n g  poin t  of the  Committee's 
work : 

1. Gaining l e g i s l a t i v e  acceptance of the f i n a l  Committee 
product w i l l  be e a s i e r  i f  the Federal  Code i s  used a s  a 
s t a r t i n g  p o i n t ;  

2. When the Federal  Code i s  adopted, f e d e r a l  case law w i l l  be 
a v a i l a b l e  a s  an a i d  i n  cons t ruc t ion  of the new s t a t e  law; 
and 

3 .  He be l i eves  the  committee's work w i l l  move f a s t e r  i f  i t  i s  
based on t h e  proposed Federal Criminal Code a s  a s t a r t i n g  
po in t ,  and time i s  of the essence t o  the  Committee. 

The Committee Counsel noted t h a t  the  use of an e x i s t i n g  cr iminal  
code a s  the  b a s i s  of the Committee's d e l i b e r a t i o n  was previously 
considered, a s  i t  was suggested as one of a l i s t  of poss ib le  methods 
of proceeding a t  the  f i r s t  meeting of the  Committee. 

M r .  Webb s t a t e d  he favored Professor  raft's pos i t ion ,  and d i d  
n o t  th ink  t h a t  the  Committee h d  wasted i t s  time t o  da te ,  a s  the  
d iscuss ions  which have occurred during the  s e v e r a l  Committee meetings 
would have been necessary a t  any r a t e .  

M r .  Travis  s t a t e d  t h a t ,  should the  Committee adopt an e x i s t i n g  
code a s  i t s  s t a r t i n g  po in t ,  the  Committee should be furnished wi th  an  
o u t l i n e  of the  e n t i r e  code so i t  could determine where any p a r t i c u l a r  
provis ion  which i t  i s  considering f i t s  i n t o  the  e n t i r e  code. 

The Vice Chairman declared the Committee would s tand recessed for 
10 minutes during which time he and the  Committee Counsel would have 



a discussion with Mr. Vance Hill, who was on the floor of the Consti- 
tutional Convention, and would also have a telephone conversation with 
Senator Freed, who was not able to attend the meeting due to extremely 
bad highway conditions between Dickinson and Bismarck. 

Upon reconvening, the Vice Chairman stated he had discussed 
Professor  raft's proposal with Senator Freed and with Mr. Hill, and 
noted that both of them were in agreement regarding the use of the 
proposed Federal Criminal Code as the basis for further Committee 
discussion. The Committee discussed Professor   raft's proposal at 
length, and arrived at a consensus that the proposed Federal Criminal 
Code should be used as the basis for further Committee deliberation. 
Those parts of the Federal Criminal Code which are only relevant to 
the Federal Government would, of course, be disregarded by the Com- 
mittee in its deliberations. 

The Vice Chairman requested that the staff of the Legislative 
Council mail copies of the proposed Federal Criminal Code and the 
accompanying working papers, when they become available, to all 
members of the Committee. In addition, a statement of the correlation 
between the Committee's work to date and the proposed Federal Criminal 
Code is also to be prepared and mailed in advance of the next meeting, 
if possible. 

The Committee Counsel inquired as to whether the numbering system 
of the proposed Federal Criminal Code should be used for the purpose 
of the Committee's work. The Committee consensus was that the 
federal numbering system should be used, and that the Committee should 
make a determination at a later date as to whether the federal numbering 
system should be reflected in the Century Code if the committee's 
product were passed by the Legislature. 

The Vice Chairman called for Committee discussion regarding a 
date for the next meeting of the Committee. Some Committee members I 
thought the Committee should consider the possibility of meeting on 
a schedule which would include Saturday as one of the meeting days. 
The Committee Counsel noted that Saturday is not a standard working 
day for the Legislative Council staff during the greater part of the 
interim between sessions, and if the Committee should meet on Saturday, 
the usual staff support services, with the exception of the Committee 
Counsel himself, would not be available to Committee members. After 
further discussion, it was decided to aim for February 24-25, 1972, 
as a tentative date for the next meeting of the Committee. 

The Committee discussed the possibility of meeting in some place 
other than the State Capitol. It was noted that it might be well to 
meet in Grand Forks. Such a meeting could be held at the Law School, 
and law students and other interested persons could be invited to 
attend during a portion of the Committee meeting. The Committee 
Counsel noted that, if the subject matter to be considered by the 
Committee is suitable, the Legislative Council Chairman is not opposed 9 



r 
t o  the  holding of Committee meetings a t  loca t ions  throughout t h e  
S t a t e .  

The Vice Chairman thanked the members f o r  t h e i r  a t tendance and, 
without objec t ion ,  declared t h a t  the  meeting was adjourned, s u b j e c t  
t o  t h e  c a l l  of the  Chair.  

John A. Graham 
Ass i s t an t  Direc tor  



APPENDIX "A" 

SECTION 1A.) 1. This t i t l e ,  except a s  provided i n  subsec t ion  2 

of t h i s  sec t ion ,  s h a l l  n o t  apply t o  offenses  committed p r i o r  t o  i t s  

e f f e c t i v e  da te .  Prosecut ions f o r  such of fenses  s h a l l  be governed by 

p r i o r  law, which i s  continued i n  e f f e c t  f o r  t h a t  purpose. For t h e  

purposes of t h i s  s e c t i o n ,  an offense was committed p r i o r  t o  the  

e f f e c t i v e  da te  of t h i s  t i t l e  i f  any of the elements of the of fense  

occurred p r i o r  the re to .  

2. I n  cases  pending on o r  a f t e r  the e f f e c t i v e  da te  of t h i s  

t i t l e ,  and involving offenses  committed p r i o r  there to :  

a .  The provis ions of t h i s  t i t l e  according a  defense o r  

mi t iga t ion  s h a l l  apply, with the  consent of the  defendant ;  

and 

b. The c o u r t ,  with the  consent of the defendant, may impose 

sentence under the provis ions of t h i s  t i t l e  which a r e  

app l i cab le  t o  the offense and the  offender .  

SECTION 2A.)  1. No conduct or  omission t o  a c t  c o n s t i t u t e s  an 

of fense  unless i t  i s  declared t o  be an of fense  under t h i s  t i t l e ,  t h e  1 

Const i tu t ion  of t h i s  s t a t e ,  or  another s t a t u t e  of t h i s  s t a t e .  

2.  The provis ions  of t h i s  chapter a r e  appl icable  t o  of fenses  

def ined by o ther  s t a t u t e s ,  unless  otherwise provided i n  t h i s  t i t l e .  

3 .  This s e c t i o n  does not  a f f e c t  the power of a  court  or  l e g i s -  

l a t u r e  t o  punish f o r  contempt, o r  t o  employ any enforcement sanc t ion  

authorized by law, nor  does t h i s  sec t ion  a f f e c t  any power conferred 

by law upon m i l i t a r y  a u t h o r i t y  t o  impose punishment upon offenders .  

SECTION 3A.) I n  t h i s  t i t l e ,  unless  the  context  r equ i res  a  

d i f f e r e n t  meaning: 



"~ct" or "action" means a bodily movement, whether voluntary 

or involuntary. 

"Omission" means a failure to act. 

"Actor" includes, where relevant, a person guilty of an 

omission. 

"Acted1' includes, where relevant, "omitted to ac tw. 

"Public servant" means any officer or employee of government, 

whether elected or appointed, and any person participating in 

the performance of a governmental function, but the term does 

not include witnesses. 

"Governmental function" includes any activity which a public 

servant is legally authorized to undertake on behalf of 

government . 
"Government" means (a) the government of the United States, 

any state, or any political unit within a state; (b) any 

agency, subdivision, or department of the foregoing, in- 

cluding the executive, legislative, and judicial branches; 

(c) any corporation or other entity established by law to 

carry on any governmental function; and (d) any commission, 

corporation, or agency established by statute, compact, or 

contract be tween or among governments for the execution of 

intergovernmental programs. 

llPerson" includes, where relevant, a corporation, partnership, 

unincorporated association, or other legal entity. When used 

to designate a party whose property may be the subject of an 

offense, the word "person11 includes a government which may 

lawfully own property in this state. 



1 9. "Property1' inc ludes  both  r e a l  and personal  property.  

2 10. "peace o f f i c e r "  ( t o  be r ed ra f t ed )  

3 11. 'Writing" inc ludes  p r i n t i n g ,  typewri t ing,  and copying. 

4 12. I1~ igna tu re"  inc ludes  any name, mark, or  s ign  wr i t t en  o r  

5 af f ixed  with i n t e n t  t o  au then t i ca te  any instrument or w r i t i n g .  

6 13. Words used i n  the  s ingular  include the  p l u r a l ,  and the  p l u r a l  

7 the s ingular .  Words i n  the masculine gender include the  

feminine and neu te r  genders. Words used i n  the  present  

tense inc lude  the  f u t u r e  tense ,  bu t  exclude the pas t  tense .  

14. "Motor vehic ler1  includes any se l f -propel led  device,  not  

running on t r acks  o r  cables ,  by which persons or property may 

be t ransported on land,  water,  or  i n  the  a i r .  

SECTION 4A.) As used i n  t h i s  Code, an offense i s  an a c t  

committed or omitted i n  v i o l a t i o n  of a s t a t u t e  forbidding or commanding 

i t ,  and t o  which i s  annexed, upon convict ion,  one or a combination 

of the  following punishments: 

1. Imprisonment; 

2. Fine; 

3. Res t i tu t ion ;  

4. Removal from o f f i c e ;  

5. D i squa l i f i ca t ion  t o  vote  or  hold o f f i c e ;  or  

6 .  Other penal d i s c i p l i n e .  

The word "offense" i s  synonymous with the  words "crime", "crimes11, o r  

"public offense". 

SECTION'5A.) An of fense  defined i n  t h i s  t i t l e ,  or other  s t a t u t e  

of  t h i s  s t a t e ,  c o n s t i t u t e s  a v i o l a t i o n  i f  i t  i s  s o  designated i n  t h i s  9 



title, or in any other statute defining the offense, or if no sentence 

other than a fine, restitution, forfeiture, or a combination of these 

is authorized upon conviction. Conviction of a violation shall not 

give rise to any disability or legal disadvantage based on conviction 

of a criminal offense. 

SECTION 6 A . )  Offenses are divided into five classes, which are 

to be distinguished from one another by the following maximum penalties 

which are authorized upon conviction: 

Class A  offenses, for which a maximum penalty of twenty-five 

years' imprisonment, a fine of five thousand dollars, or 

both, may be imposed. 

Class B offenses, for which a maximum penalty of five years' 

imprisonment, a fine of five thousand dollars, or both, may 

be imposed. 

Class C offenses, for which a maximum penalty of one year's 

imprisonment, a fine of two thousand five hundred dollars, 

or both, may be imposed. 

Class D offenses, for which a maximum of thirty days' im- 

prisonment, a fine of five hundred dollars, or both, may be 

imposed. 

Violations, for which only a penalty consisting of a fine, 

restitution, forfeiture, or a combination of the foregoing 

may be imposed. A fine imposed upon conviction of a violation 

shall not exceed one hundred dollars, except as otherwise 

provided by law. 

This section shall not be construed to forbid sentencing under section 

8A relating to extended sentences. 
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SECTION 7A.) 1. Every person convicted of an offense, other 

than a violation, shall be sentenced to one or a combination of the 

following alternatives: 

a. Unconditional discharge, except as the penalty following 

conviction of a class A offense. 

b. Deferred imposition of sentence. 

c. Probation. 

d. A term of imprisonment, including intermittent imprisonment. 

e. A fine. 

f. Restitution for damages resulting from the commission of 

the offense. 

g. Restoration of damaged property, or other appropriate work 

detail. 

h. Commitment to an appropriate licensed public or private 

institution for treatment of alcoholism, drug addiction, or 

mental disease or defect. 

i. Disqualification, pursuant to section 

Sentences imposed under this subsection shall not exceed in duration 

the maximum sentences provided by section 6A, section 8A, or as pro- 

vided specifically in a statute defining an offense. 

2. Every person convicted of a violation may be sentenced to 

one or a combination of the following alternatives: 

a. Unconditional discharge. 

b . Probation. 

c. Deferred imposition of sentence. 

d. A fine. 



e. Restitution for damages resulting from commission of the 

offense. 

3 .  A court may, at any time prior to the time custody of a 

convicted offender is transferred to a penal institution or institu- 

tion for treatment, suspend all or a portion of any sentence imposed 

pursuant to this section. 

4. A court may, prior to imposition of sentence, order the 

convicted offender committed to an appropriate licensed public or 

prLvate institution for diagnostic testing for such period of time 

as may be necessary, but not to exceed thirty days. The court may 

also order such diagnostic testing without ordering commitment to an 

institution. Validity of a sentence shall not be challenged on the 

ground that diagnostic testing was not performed pursuant to this 

subsection. If an offender is sentenced to imprisonment following a 

commitment for diagnostic testing, the number of days he was confined 

to an institution shall be credited against his term of imprisonment. 

5. All sentences imposed shall be accompanied by a written 

statement by the court setting forth the reasons for imposing the 

particular sentence. The statement shall become part of the record 

of the case. 

SECTION 8A.) 1. A court may sentence a convicted offender to 

an extended sentence in accordance with the provisions of this 

section upon a finding that: 

a. The convicted offender is a dangerous, mentally abnormal 

person. The court shall not make such a finding unless the 

presentence report, including a psychiatric examination, 
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concludes that the offender's conduct has been characterized 

by persistent aggressive behavior, and that such behavior 

makes him a serious danger to other persons. 

b. The convicted offender is a professional criminal. The 

court shall not make such a finding unless the offender is 

an adult and the presentence report shows that the offender 

has substantial income or resources derived from criminal 

activity . 
c. The convicted offender is a persistent offender. The court 

shall not make such a finding unless the offender is an adult 

and has previously been convicted of two offenses classified 

as class B or above, or of one offense classified as class 

B or above plus two offenses classified as class C or below, 

committed at different times when the offender was an adult. 

d. The offender was convicted of an offense which seriously 

endangered the life of another person, and the offender had 

previously been convicted of a similar offense. 3 
e. The offender is especially dangerous because he used a 

destructive device in the commission of the offense or during 

the flight therefrom. 

2. The extended sentence may be imposed in the following manner: 

a. If the offense for which the offender is convicted is a 

class A offense, the court may impose a sentence up to 

a maximum of life imprisonment. 

b. If the offense for which the offender is convicted is a 

class B offense, the court may impose a sentence up to a 9 

maximum of imprisonment for ten years. 



c .  I f  the of fense  f o r  which the  offender  i s  convicted i s  a 

c l a s s  C of fense ,  the  court  may impose a sentence up t o  a 

maximum of imprisonment f o r  two years .  

3 .  The cour t  s h a l l  make the f inding  requi red  by subsect ion 1 i n  

wr i t ing ,  and the  f ind ing  of the  cour t  s h a l l  be incorporated i n  t h e  

record of t h e  case.  

SECTION 9A.) I f  an offender i s  sentenced t o  a term of imprison- 

ment f o r  a c l a s s  A,c lass  B ,  o r  c l a s s  C of fense ,  he s h a l l  be s u b j e c t  

t o  the  following mandatory parole  components: 

For a sentence t o  a term of years  i n  a range from f i f t e e n  

years t o  l i f e  imprisonment, the  paro le  component s h a l l  be 

f i v e  years .  

For a sentence t o  a term of years  i n  a range from th ree  

years t o  f i f t e e n  years  l e s s  one day, the parole  component 

s h a l l  be t h r e e  years .  

For a sentence t o  a term i n  a range from one year t o  one 

day l e s s  than th ree  years ,  the  paro le  component s h a l l  be 

one year .  

The mandatory paro le  components s e t  f o r t h  i n  t h i s  sec t ion  s h a l l  n o t  be 

served unless  the  convicted offender s h a l l  serve  the  whole of t h e  term 

of imprisonment t o  which he was sentenced. Nothing i n  t h i s  s e c t i o n  

s h a l l  p roh ib i t  the  pa ro le  of the offender  i n  accordance with o the r  

provis ions  of law. 

SECTION 10A.) Where an offense i s  defined by a s t a t u t e  o u t s i d e  

of t h i s  t i t l e  without s p e c i f i c a t i o n  of i t s  c l a s s i f i c a t i o n  pursuant t o  

s e c t i o n  6A, the of fense  s h a l l  be punishable a s  provided i n  the  s t a t u t e  

def in ing  i t ,  o r :  
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If the offense is declared to be a felony, without further 
- 

specification of punishment, it shall be punishable as if 

it were a class B offense. 

If the offense is declared to be a misdemeanor, without 

further specification of punishment, it shall be punishable 

as if it were a class C offense. 

The sentencing alternatives available under section 7A shall be 

available to a court sentencing an offender for commission of an 

offense defined by a statute outside this title. The mandatory 

parole component provided by section 9A shall apply to sentences 

imposed for offenses defined by statutes outside this title. 

SECTION 11A.) For the purpose of making determinations, other 

than sentence imposition, wherein the terms "felony" or "misdemeanor" 

are relevant,the term "felony" shall be deemed to mean class A and 

class B offenses; and the term "misdemeanor" shall be deemed to mean 

class C and class D offenses. 

SECTION 12A.) No person shall be punishable for an omission to 

perform an act if the act has been performed by another person, acting 

on behalf of the first person, who is legally competent to perform it. 

SECTION 13A.) Where the sending of a letter is an element of 

an offense defined in this Code, that element is deemed to be com- 

pleted at the time the letter is deposited in any post office or 

official postal receptacle, or is delivered to any other person with 

intent that it be forwarded to the addressee. The person sending 

the letter may be prosecuted in the jurisdiction in which the letter 

is deposited or delivered, or in the jurisdiction where the letter 

is received by the addressee, or his agent. 



SECTION 14A.) The omission t o  spec i fy  i n  t h i s  t i t l e  t h a t  c i v i l  

l i a b i l i t y  may a r i s e  a s  the  r e s u l t  of an a c t  o r  omission made punishable 

by t h i s  t i t l e  does no t  a f f e c t  any r i g h t  t o  recover damages o r  have 

any o the r  c i v i l  remedy a s  provided by law. 

SECTION 15A.) (Deleted by Committee) 

SECTION 16A. ) (To be Redrafted) 

SECTION 17A.) 1. A person i s  no t  respons ib le  f o r  c r iminal  

conduct i f  a t  the  time of such conduct, a s  a r e s u l t  of mental d i s e a s e  

o r  de fec t ,  he lacks s u b s t a n t i a l  capaci ty  e i t h e r  t o  apprec ia te  the  

wrongfulness of h i s  conduct or  to  conform h i s  conduct t o  the r equ i re -  

ments of law. "Mental d i sease  or defec t1 '  does no t  include an abnor- 

ma l i ty  manifested only by repeated cr iminal  or  otherwise a n t i s o c i a l  

conduct . 
2. When a defendant i s  acqui t ted  on the  ground of mental d i s e a s e  

o r  de fec t ,  excluding r e s p o n s i b i l i t y ,  the cour t  may, i f  i t  deems the  

defendant dangerous t o  the  publ ic  s a f e t y ,  order  him committed t o  the  

s t a t e  h o s p i t a l ,  o r  t o  such other  place a s  may be appropriate  f o r  

custody, ca re ,  and t reatment .  

SECTION 18A.) 1. I n  t h i s  sec t ion:  

a ,  " ~ n t o x i c a t i o n "  means a dis turbance of mental or physical  

c a p a c i t i e s  r e s u l t i n g  from the  in t roduc t ion  of a lcohol ,  

drugs, o r  o the r  substances i n t o  the  body. 

b .  "Self-induced in toxica t ion"  means in tox ica t ion  caused by a 

substance which the  ac to r  knowingly introduced i n t o  h i s  

body, the tendency of which he knows or  ought t o  know i s  t o  

cause i n t o x i c a t i o n ,  unless he introduced the substance 

pursuant t o  medical advice,  o r  under such circumstances a s  

would otherwise a f f o r d  a defense t o  a charge of crime. 



c. "Pathological intoxication" means intoxication grossly 

excessive in degree, given the amount of the intoxicant, 

to which the actor does not know he is susceptible. 

2. Except as provided in subsection 3, intoxication is not a 

defense to a criminal charge, nor does it, in itself, constitute 

mental disease within the meaning of section 17A. Evidence of 
li 

intoxication is admissible whenever it is relevant to negate/& 

establish an element of the offense charged. 

3 .  Intoxication which is not self-induced or is pathological 

is an affirmative defense, if by reason of such intoxication the actor, 

at the time of his conduct, lacked substantial capacity either to 

appreciate its criminality, or to conform his conduct to the require- 

ments of law. 

4. When recklessness establishes an element of the offense, the 

fact that the actor, due to self-induced intoxication, is unaware of 

the risk, which he would have been aware of if unintoxicated, is 

immaterial. 



NORTH DAKOTA LEGISLATIVE COUNCIL 

Minutes 

of the 

COMMITTEE ON JUDICIARY "B" - - - - - - - - - - - - -  
Meeting of Thursday and Friday,  March 2-3, 1972 

Room G-2, S t a t e  Capi to l  
Bismarck, North Dakota 

The Chairman, Senator Howard Freed, c a l l e d  the  meeting of t h e  
Committee on Jud ic ia ry  "B" t o  order a t  9:50 a.m. on Thursday, March 
2 ,  1972, i n  Committee Room G - 2  of the  S t a t e  Capi to l  i n  Bismarck, 
North Dakota. 

Members present :  Senators Freed, Page 
Representat ives  Hil leboe,  Kie f fe r ,  Murphy 

Advisory members 
present :  Judges Er icks tad ,  Pearce,  Smith 

Messrs. Lockney, Webb, Wolf 

Members absent :  Representat ives  Atkinson, Stone 

Advisory member 
absent :  Judge W.  C .  Lynch 

Also present :  M r .  Vance H i l l ,  M r .  Charles Travis 

I T  WAS MOVED BY JUDGE SMITH, SECONDED BY SENATOR PAGE, AND 
UNANIMOUSLY CARRIED t h a t  cons idera t ion  of t h e  minutes of the meeting 

r of January 24-25, 1972,  be delayed u n t i l  Fr iday,  March 3, 1972, 

The Chairman c a l l e d  on the Committee Counsel f o r  comments 
regarding scheduling of meetings of the  Committee i n  order t h a t  i t  
might complete a  f i r s t  d r a f t  of a  proposed cr iminal  code by June 1972. 
The Committee Counsel noted t h a t  the  FCC contained 287 sec t ions  of 

i which he had determined t h a t  189 were r e l e v a n t  t o  the Committee s 
p r o j e c t .  He s t a t e d  t h a t  i f  any Committee member disagreed wi th  h i s  
choice  of r e l evan t  s e c t i o n s ,  the  member's ideas  should be made known, 
and t h a t  sec t ion  o r  s e c t i o n s  could be included f o r  cons idera t ion  i n  
t h e  f u t u r e .  

Judge Smith s t a t e d  he had h i s  doubts a s  t o  whether the  Committee 
could f i n i s h  i t s  product i n  two years without s a c r i f i c i n g  adequate 
cons idera t ion  of a l l  f a c e t s  of the problems r a i s e d .  

M r .  H i l l  r e p l i e d  t h a t  Judge smi th ' s  doubts were the  reason why 

P t h e  Committee decided t o  use t h e  proposed Federal  Criminal Code 



(hereinafter FCC) as its base document. Mr. Hill stated that if 
the Committee essentially adheres to the language of the FCC and, in 

3 
addition, advances the effective date of any proposed bill to either 
July 1, 1974, or July 1, 1975, then the Committee ought to at least 
finish its task of revising Title 12. Judge Smith agreed with M r .  
Hill's suggestion for an advanced effective date for any bill pro- 
posed by the Committee. 

The Committee continued to discuss scheduling, and it was noted 
that the State Bar Convention would be held during the week of June 
19, 1972. The Committee consensus seemed to be that it would be 
desirable to have a first draft prepared for presentation to the 
State Bar Convention. Mr. Webb noted that the state's Attorneys 
Association was also meeting during that week. 

IT WAS MOVED BY SENATOR PAGE, SECONDED BY JUDGE ERICKSTAD, AND 
CARRIED that the Committee accept the following tentative schedule 
of meetings through June 1972: 

1. An April 6-7, 1972, meeting; 

2. An April 27-28, 1972, meeting; 

3. A May 25-26, 1972, meeting; 

4. A June 15-16, 1972, meeting. 

The Chairman noted that the Committee members should be alerted 
to the fact that perhaps one or more of these meetings might have to 
continue on through Saturday morning in order that the Committee 
finish the material presented at a given meeting. The Chairman noted 
further that Committee members were going to have to read the material 
furnished them in advance of the meeting, in order that consideration 
of the sections presented at a meeting could be expedited. 7 

The Chairman then called on the Committee Counsel to present the 
draft of Sections 101 through 1309 prepared for this meeting. (Note: 
The text of the sections considered by the Committee, as revised by 
the Committee, are attached hereto as Appendix "A".) 

The Committee Counsel read Section 101, as follows: 

1 SECTION 101. TITLE; RETROACTIVITY; AFPLICATION; CONTEMPT POWER.) * 

2 1. Title 12 of the Century Code may be cited as the North Dakota . 
3 Criminal Code. 

4 ((((2) Effective Date and Application. This Code shall become 

5 effective one year after the date of enactment. Unless otherwise 3 



r 6 provided t h i s  Code s h a l l  apply t o  prosecut ions under any Act of 

7 Congress except t h e  Uniform Code of M i l i t a r y  J u s t i c e ,  D i s t r i c t  of 

8 Columbia Code and Canal Zone Code.))) 

9 2.  This t i t l e ,  except a s  provided i n  subsect ion 3 of t h i s  

10  s e c t i o n ,  s h a l l  no t  apply t o  offenses  committed p r i o r  t o  i t s  e f f e c t i v e  

d a t e ,  Prosecutions f o r  such offenses  s h a l l  be governed by p r i o r  law, 
!I 

which i s  continued i n  e f f e c t  f o r  t h a t  purpose. For the  purposes of 

t h i s  sec t ion ,  an of fense  was committed pridr t o  the e f f e c t i v e  d a t e  

of t h i s  t i t l e  i f  any of  the  elements of the  of fense  occurred p r i o r  

t h e r e t o .  

3 ,  In  cases  pending on o r  a f t e r  the e f f e c t i v e  da te  of t h i s  t i t l e ,  

and involving of fenses  c-ommitted p r i o r  t h e r e t o :  

a .  The provis ions  o£ t h i s  t i t l e  according a defense o r  

mi t iga t ion  s h a l l  apply, with the  consent of the defendant ;  

and, . . 
. .  . 

. i - - - ,  ; 

b. The c o u r t ,  with the  consent of t h e  defendant, may impose 

22 sentence under the  provis ions of t h i s  t i t l e  which a r e  

p 3  app l i cab le  t o  the offense and the  offender .  

24 4 .  No conduct or  omission t o  a c t  c o n s t i t u t e s  an offense un less  

25 i t  i s  declared t o  be an of fense  under t h i s  t i t l e ,  the Cons t i tu t ion  of 

26 t h i s  s t a t e ,  o r  another s t a t u t e  of t h i s  s t a t e .  

. 27 5. The provis ions of t h i s  chapter a r e  appl icable  t o  of fenses  

28 defined by o ther  s t a t u t e s ,  unless  otherwise provided i n  t h i s  t i t l e .  

29 6. This sec t ion  does not  a f f e c t  the  power of a cour t  o r  l e g i s -  

30 l a t u r e  t o  punish f o r  contempt, or t o  employ any enforcement sanc t ion  

31 authorized by law, nor does t h i s  s e c t i o n  a f f e c t  any power conferred by -c 
32 law upon m i l i t a r y  a u t h o r i t y  t o  impose punishment upon offenders .  



It was noted t h a t  Sect ion 101 would rep lace  Sections 12-01-01, T 
12-01-02, and 12-01-12 of the  Century Code. It was f u r t h e r  noted 
t h a t  Subsections 2 through 6 of Sect ion 101 had previously been 
considered by the Committee a s  Sections 1 A  and 2A of the  January 1972 
d r a f t .  See minutes of the  meeting of January 24-25, 1972, 

Judge Erickstad inqui red  about the use of the  word "sect ion" i n  
Subsection 6 (Line 29).  He wondered whether the  word should n o t  be 
chapter  or  t i t l e .  I n  a d d i t i o n ,  he inqui red  regarding the use of the  
word "chapter" i n  Subsection 5 (Line 27). The Committee Counsel noted 
t h a t  the  use of the  word "section" i n  Subsection 6 was t o  a s s u r e  t h a t  
Subsection 4 was not  construed t o  include t h e  contempt power, nor  
s i t u a t i o n s  i n  which m i l i t a r y  j u s t i c e  was app l i cab le .  I n  a d d i t i o n ,  t h e  
use of the word "chapter" i n  Subsection 5 was designed t o  r e l a t e  t o  
t h e  FCC numbering, which was broken down according t o  chapter .  For 
ins t ance ,  Sect ions 101 through 109 c o n s t i t u t e  Chapter 100; Sec t ions  
301 through 305 c o n s t i t u t e  Chapter 300, and s o  on. 

Mr. H i l l  questioned the  need f o r  Subsections 4 ,  5,  and 6 of 
Sect ion 101. H e  i nd ica ted  he thought those subsect ions s t a t e d  l e g a l  
t ruisms.  M r .  Webb s t a t e d  he would l i k e  t o  see  Sect ion 101 con ta in  a 
postponed e f f e c t i v e  d a t e .  I T  WAS MOVED BY JUDGE ERICKSTAD, SECONDED 
BY JUDGE PEARCE, AND CARRIED t h a t  the  Committee recommend t o  t h e  
Leg i s l a t ive  Council t h a t  any d r a f t  presented by the Committee have an  
e f f e c t i v e  da te  of J u l y  1, 1975. 

The Chairman noted t h a t  the r e s u l t  of t h i s  motion would be t o  
allow another Leg i s l a tu re  t o  consider the criminal code before i t  
went i n t o  e f f e c t ,  thus ,  hopefully,  allowing the  second Leg i s l a tu re  t o  ' 
c o r r e c t  any e r r o r s  which may have been noted during the in te r im 
between passage of the  b i l l  and Ju ly  1, 1975. 

M r .  H i l l  requested t h a t  the  Committee n o t  move t o  accept Sec t ion  
101 u n t i l  he was a b l e  t o  do f u r t h e r  r e sea rch  on the  need f o r  Sub- 
sec t ions  4, 5 ,  and 6 .  The Chairman requested the  Committee Counsel 1 
t o  read Sect ion 102, a s  follows: 

1 SECTION 102. GENERAL PURPOSES.) The genera l  purposes of t h i s  

2 (((Code))) t i t l e  a r e  t o  e s t a b l i s h  a system of prohib i t ions ,  p e n a l t i e s ,  

3 and cor rec t iona l  measures t o  deal  with conduct t h a t  u n j u s t i f i a b l y  

4 and inexcusably causes o r  threa tens  harm t o  those indiv idual  o r  pub l i c  

5 i n t e r e s t s  f o r  which ( ( ( f e d e r a l ) ) )  governmental p ro tec t ion  i s  appro- 

6 p r i a t e .  To t h i s  end, the  provis ions of t h i s  (((Code))) t i t l e  a r e  

7 intended, and s h a l l  be construed,  t o  achieve the  following ob jec t ives :  - 



1. To ensure the public safety through: a. vindication of 

public norms by the imposition of merited punishment; b. the 

deterrent influence of the penalties hereinafter provided; 

c. the rehabilitation of those convicted of violations of 

this (((Code))) title; and d. such confinement as may be 

necessary to prevent likely recurrence of serious criminal 

behavior ; 

2. By definition and grading of offenses, to define the limits 

and systematize the exercise of discretion in punishment and 

to give fair warning of what is prohibited and of the 

consequences of violation; 

3. To prescribe penalties which are proportionate to the 

seriousness of offenses and which permit recognition of 

differences in rehabilitation possibilities among individual 

offenders; 

4. To safeguard conduct that is without guilt from condemnation 

as criminal and to condemn conduct that is with guilt as 

criminal ; 

5. To present arbitrary or oppressive treatment of persons 

accused or convicted of offenses; 

6. To define the scope of (((federal))) state interest in law 

enforcement against specific offenses and to systematize the 

exercise of (((federal))) state criminal jurisdiction. 

Following the reading of Section 102, the Committee again gave 
consideration to Section 101. IT WAS MOVED BY REPRESENTATIVE MURPHY 
AND SECONDED BY JUDGE PEARCE that Subsection 4 of Section 101 be 
deleted. Judge Erickstad noted that part of the problem with the 
definition of "offense" arises in a situation as typified by the 



Ode aard case,  wherein the  penal ty s e c t i o n  was separa te  and a p a r t  6 sec t ion  def in ing  the  "offense". 

M r .  Webb s t a t e d  i t  was h i s  f ee l ing  t h a t  Subsection 4 of Sec t ion  
101 simply was a provis ion  t o  ensure t h a t  t h e r e  would be no "common 
l a w  crimes" i n  North Dakota. I n  o ther  words, no conduct could be 
declared cr iminal  except by t h e  Const i tu t ion  o r  by a duly enacted 
s t a t u t e .  Following t h i s  d iscuss ion ,  REPRESENTATIVE MURPHY, WITH THE 
CONSENT OF HIS SECOND, WITHDREW HIS MOTION t o  d e l e t e  Subsection 4.  

The Committee then again  considered Sect ion  102. Judge Smith 
noted t h a t ,  al though the  d r a f t  of Sect ion 102 d id  s t a t e  some p r i n c i p l e s  

= 

of cons t ruc t ion ,  i t  d id  n o t  have any s p e c i f i c  language saying t h a t  
t h e  cr iminal  code should be " l i b e r a l l y "  construed.  

I T  WAS MOVED BY JUDGE PEARCE AND SECONDED BY JUDGE SMITH t h a t  
t h e  Committee adopt the  t e x t  of Sect ion 102 a s  presented. Professor  
Lockney s t a t e d  t h a t  he l iked  the idea  of a statement of purposes such 
a s  i s  presented by Sect ion 102. He thought the language of Sub- 
d i v i s i o n  a of Subsection 1 deal ing with the  "vindication of pub l i c  
norms1' would be va luable  t o  judges i n  making t h e i r  sentencing dec i s ions .  

Judge Smith questioned the use of the  word "gu i l t "  i n  Subsection 
4;  however, he f e l t  t h a t  a s  the  general  s ta tement  i t  was probably 
acceptable .  THE MOTION OF JUDGE PEARCE TO ADOPT SECTION 102 THEN 
CARRIED. 

The Chairman then c a l l e d  on the Committee Counsel t o  read Sec t ion  
103, a s  follows: 

SECTION 103. PROOF AND PRESUMPTIONS.) 1. No person may be 

convicted of an of fense  unless  each element of the offense i s  proved 
1 

beyond a reasonable doubt. An accused i s  (((assumed t o  be ) ) )  presumed 

innocent u n t i l  ( ( ( conv ic ted ) ) )  proven g u i l t y .  The f a c t  t h a t  he has 

been a r r e s t e d ,  confined ( ( ( o r  indic ted  f o r )  ) ) , or  ( ( (otherwise)) ) 

charged with ((( , )))  t h e  of fense  g ives  r i s e  t o  no inference of g u i l t  

a t  h i s  t r i a l .  "Element of an offense" means: a .  the  forbidden 

conduct; b .  the  a t t endan t  circumstances s p e c i f i e d  i n  the d e f i n i t i o n  

and grading of the  of fense ;  c .  the requi red  c u l p a b i l i t y ;  d o  any 

requi red  r e s u l t ;  and e .  the  nonexistence of a defense as  t o  which 

t h e r e  i s  evidence i n  t h e  case  s u f f i c i e n t  t o  g ive  r i s e  t o  a reasonable 1 



doubt on the issue. (((The existence of federal jurisdiction is not 

an element of the offense; but it shall be proved by the prosecution 

beyond a reasonable doubt . ) ) ) 
2. Subsection 1 does not require negating a defense: a. by 

allegation in the (((indictment, information, or other charge))) 

charging document; or b. by proof, unless the issue is in the case 

as a result of evidence sufficient to raise a reasonable doubt on 

the issue. Unless it is otherwise provided or the context plainly 

requires otherwise, (((when)) ) - if a statute outside this (((Code))) 

title defining an offense, or a related statute, or a rule or regulation 

thereunder, contains a provision constituting an exception from 

criminal liability for conduct which would otherwise be included 

within the prohibition of the offense, that the defendant came within 

such exception is a defense. 

3 .  Subsection 1 does not apply to any defense which (((a 

statute))) - is explicitly (((designates as))) designated an "affirmative 

defense". (((Defenses so designated))) An affirmative defense must 

be proved by the defendant by a preponderance of evidence. 

4. When a statute establishes a presumption, it has the fol- 

lowing consequences: 

a, (((when))) - If there is sufficient evidence of the facts which 

gave rise to the presumption, the presumed fact is deemed 

sufficiently proved to warrant submission of the issue to a 

jury unless the court is satisfied that the evidence as a 

whole clearly negates the presumed fact; 

b. In submitting the issue of the existence of the presumed fact 



-! 
t o  a ju ry ,  the  c o u r t  s h a l l  charge t h a t ,  although the  evidence 

as  a whole must e s t a b l i s h  t h e  presumed f a c t  beyond a reasonable  

doubt, the  ju ry  may a r r i v e  a t  t h a t  judgment on the b a s i s  of 

the presumption alone,  s ince  the  law regards the f a c t s  g i v i n g  

r i s e  t o  the  presumption a s  s t rong evidence of the f a c t  presumed.. 

5. When a s t a t u t e  dec la res  t h a t  given f a c t s  c o n s t i t u t e  a prima 

f a c i e  case,proof of such f a c t s  warrants submission of a case t o  t h e  

ju ry  with the usual  i n s t r u c t i o n s  on burden of proof and without addi-  

t i o n a l  i n s t r u c t i o n s  a t t r i b u t i n g  any s p e c i a l  probat ive force  t o  t h e  

f a c t s  proved. 

The Committee discussed the  r e l a t i o n s h i p  between "defenses" and 
"aff i rmative defenses". I t  was noted t h a t  an a f f i rma t ive  defense had 
t o  be proved by the  defendant by a "preponderance of evidence". Some 
members of the Committee questioned the  d e s i r a b i l i t y  of using a 
s tandard of burden of proof drawn from the c i v i l  law. Mr. Wolf s t a t e d  
t h a t  i t  was probably b e t t e r  t o  use the s tandard known a s  "preponderance 
of the  evidence", r a t h e r  than t o  at tempt  t o  de f ine  a new s tandard .  
Although the "preponderance of evidence" s tandard i s  from the  c i v i l  
l a w ,  a t  l e a s t  i t  i s  r e l a t i v e l y  well  understood by the Bar and j u d i c i a r y .  

I T  WAS MOVED BY MR. WEBB, SECQNDED BY MR. WOLF, AND CARRIED t h a t  
the  Committee accept  the  t e x t  of Sect ion 103 a s  presented. 

The Chairman c a l l e d  on the Committee Counsel t o  read Sect ion 1 0 9 , T  
a s  follows: 

SECTION 109. GENERAL DEFINITIONS.) (((Unless i t  i s  otherwise 

provided o r ) ) )  As used i n  t h i s  t i t l e ,  unless  a d i f f e r e n t  meaning 

p l a i n l y  i s  required:  

( ( ( ( a )  " a i r c r a f t "  includes s p a c e c r a f t ; ) ) )  

1. "Bodily i n j u r y "  means any impairment of physical  cond i t ion ,  

including phys ica l  pa in ;  

( ( ( ( c )  " th i s  Code" means the  Federal  Criminal Code;))) 

2 .  "Court" means any of the following cour t s :  the supreme c o u r q  



a d i s t r i c t  c o u r t ,  a county cour t  wi th  increased j u r i s d i c t i o n ,  

a county j u s t i c e ,  and a county c o u r t ;  

I I ( ( ( ( e )  crime" means a misdemeanor o r  a fe lony and does not  inc lude  

an i n f r a c t i o n ;  b u t  "criminal" and "criminally",  when used a s  

an a d j e c t i v e  or  adverb, r e f e r  t o  any o f f e n s e ; ) ) )  

3 .  "Dangerous weapon" means any switch b lade  o r  g rav i ty  k n i f e ,  

machete, s c i m i t a r ,  s t i l e t t o ,  sword, o r  dagger; any b i l l y ,  

blackjack,  sap,  bludgeon, cudgel,  metal  knuckles or  sand 

club; any s lungshot ;  and any p ro jec to r  of ( ( ( o r ) ) )  - a bomb o r  

any ob jec t  conta in ing  or  capable of producing and emi t t ing  

any noxious l i q u i d ,  gas or substance;  

4. "Destructive device" means any explos ive ,  incendiary o r  poison 

gas bomb, grenade, mine, rocke t ,  m i s s i l e ,  or s imi la r  device ;  

( ( ( ( h )  "element of an offenset '  has the  meaning prescr ibed i n  

sec t ion  lO3(l)  ; ) ) )  

5. "Explosive" means gunpowders, powders used f o r  b l a s t i n g ,  a l l  

forms of high explosives,  b l a s t i n g  m a t e r i a l s ,  fuses  (o ther  

than e l e c t r i c  c i r c u i t  breakers) ,  de tonators ,  and o ther  

detonat ing agen t s ,  smokeless powders, and any chemical com- 

pounds, mechanical mixture, or  o ther  ingredients  i n  such 

proport ions,  q u a n t i t i e s  or packing t h a t  i g n i t i o n  by f i r e ,  by 

f r i c t i o n ,  by concussion, by percussion,  or by de tonat ion  of 

t he  compound, or  ma te r i a l  or  any p a r t  thereof may cause an  

explosion; 

((((j) "felony" means an offense f o r  which a term of imprisonment of 

more than one year  i s  authorized by a f e d e r a l  s t a t u t e ,  o r  

would be i f  f e d e r a l  j u r i s d i c t i o n  e x i s t e d ;  ) ) )  
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;- 

6 .  "Firearm" means any weapon which w i l l  expel ,  or i s  r e a d i l y  

capable of expe l l ing ,  a  p r o j e c t i l e  hy the  ac t ion  of an 

explosive and includes any such weapon, loaded or unloaded, 

commonly r e f e r r e d  t o  a s  a  p i s t o l ,  revolver ,  r i f l e ,  gun, 

machine gun, shotgun, bazooka, or  cannon; 

7 .  "Force" means physical  ac t ion ;  

8 .  "Governmenttf means (a) the government of the United S t a t e s ,  

of t h i s  s t a t e  o r  any p o l i t i c a l  subdiv is ion  of t h i s  s t a t e ;  

(b) any agency, subdivis ion,  or  department of the foregoing,  

including the  execut ive,  l e g i s l a t i v e ,  and j u d i c i a l  branches ; 

(c )  any corpora t ion  or  other  e n t i t y  e s t ab l i shed  by law t o  

ca r ry  on any governmental funct ion;  and (d) any c o m i s s i o n ,  

corpora t ion ,  or  agency es tab l i shed  by s t a t u t e ,  compact, o r  

con t rac t  between o r  among governments f o r  the execution of 

intergovernmental programs; 

8a.  "Governmental funct ion" includes any a c t i v i t y  which a  pub l i c  

servant  i s  l e g a l l y  authorized t o  undertake on behalf  of 

government ; 
1 

9.  "person" inc ludes ,  where r e l evan t ,  a corporat ion,  p a r t n e r s h i p ,  

unincorporated assoc ia t ion ,  o r  o the r  l e g a l  e n t i t y .  When used 

t o  des ignate  a  pa r ty  whose property may be the sub jec t  of 

ac t ion  c o n s t i t u t i n g  an of fense ,  the  word "person" inc ludes  a  

government which may lawful ly own property i n  t h i s  s t a t e ;  

( ( (  (n) "government agency" includes any department, independent 

establ ishment ,  commission, admin i s t r a t ion ,  au thor i ty ,  board 

or bureau of government or any corpora t ion  i n  which a  7 



government has a p ropr ie t a ry  i n t e r e s t ,  unless  the  context  

shows t h a t  such term was intended t o  be used i n  a more 

l imi ted  s e n s e ; ) ) )  

10. "Harm" means l o s s ,  disadvantage, o r  i n j u r y  ((( ,  or  anything 

so  regarded b y ) ) )  - t o  the person a f f e c t e d ,  ( ( ( i n c l u d i n g ) ) )  

and includes l o s s ,  disadvantage o r  i n j u r y  t o  any o ther  person 

i n  whose wel fare  he i s  i n t e r e s t e d ;  

11.  urnan an being" means a person who has been born and i s  a l i v e ;  

12. "Included offenset '  means an of fense :  a .  which i s  e s t a b l i s h e d  

by proof of the  same or l e s s  than a l l  the  f a c t s  requi red  t o  

e s t a b l i s h  c o m i s s i o n  of the of fense  charged; b .  which 

c o n s i s t s  of c r iminal  f a c i l i t a t i o n  of or  an attempt o r  

s o l i c i t a t i o n  t o  commit the of fense  charged; or c .  which 

d i f f e r s  from the  offense charged only i n  ( ( ( t h e  r e s p e c t ) ) )  

t h a t  i t  c o n s t i t u t e s  a l e s s  se r ious  harm or  r i s k  of harm t o  

the same person, property,  or  publ ic  i n t e r e s t ,  or because a 

l e s s e r  ( ( ( k i n d ) ) )  degree of c u l p a b i l i t y  s u f f i c e s  t o  e s t a b l i s h  

i t s  commission; 

13. l lIncludes' l  should be read as  i f  the  phrase "but i s  n o t  l imi ted  

to1'  were a l s o  s e t  f o r t h ;  

( ( ( ( s )  " inf rac t ion"  means an offense f o r  which a sentence of i m -  

prisonment i s  n o t  authorized;  

( t )  " in ten t iona l ly"  and v a r i a n t s  thereof  designate  the  s tandard  

prescr ibed  i n  s e c t i o n  302 (1) ; ) )  ) 

14. "Judge" ( ( ( inc ludes  j u s t i c e  of t h e  Supreme Cour t ) ) )  means 

the  p res id ing  o f f i c e r  of a c o u r t ,  and the judges of t h e  

supreme c o u r t ;  



.9 
"knowingly" and v a r i a n t s  thereof  des ignate  the standard 

prescr ibed i n  s e c t i o n  302 (1) ; ) ) )  

"Law enforcement o f f i c e r "  or  "peace o f f i c e r ' '  means a  p u b l i c  

servant  authorized by law or  by a  government agency or  branch 

t o  enforce t h e  law and t o  conduct o r  engage i n  i n v e s t i g a t i o n s  . 

or prosecut ions f o r  v i o l a t i o n s  of law; 

"Local" means of or  per ta in ing  t o  any p o l i t i c a l  ( ( ( u n i t  wi th in  

any)))  subdiv is ion  of the s t a t e ;  

I I magis trate"  inc ludes  commissioner; 

I 1  misdemeanor" means an offense f o r  which a term of imprison- 

ment of one year o r  l e s s  i s  authorized by a f e d e r a l  s t a t u t e ,  

or would be i f  f e d e r a l  j u r i s d i c t i o n  e x i s t e d ;  

"negl igent ly"  and v a r i a n t s  thereof des ignate  the  s tandard  

prescr ibed i n  s e c t i o n  302(1); 

"offensell means conduct fo r  which a  term of imprisonment o r  

a  f i n e  i s  author ized  by a  f e d e r a l  s t a t u t e ,  or would be i f  

f ede ra l  j u r i s d i c t i o n  e x i s t e d ; ) ) )  

"Of f i c i a l  ac t ion"  means a  dec is ion ,  opinion, recommendation, 
1 

vote ,  o r  o the r  exe rc i se  of d i s c r e t i o n ;  

"Of f i c i a l  proceeding" means a  proceeding heard or  which may 

be heard before  any government agency or  branch or pub l i c  

servant  authorized t o  take evidence under oath,  including 

any r e f e r e e ,  hear ing examiner, commissioner, notary,  or  o t h e r  

person taking testimony or a  depos i t ion  i n  connection wi th  

any such proceeding; 

"Personll means a  human being and a  corpora t ion  or o r g a n i z a t i o l T  



a s  def ined i n  s e c t i o n  409; 

20. "Public se rvan t"  (((means an o f f i c e r  o r  employee of a govern- 

ment or  a person authorized t o  a c t  f o r  or on behalf  of a 

government or  serving a government a s  an adviser  o r  consu l t an t .  

The term inc ludes  Members of Congress, members of the  s t a t e  

l e g i s l a t u r e s ,  Resident Commissioners, judges and j u r o r s ) ) )  

means any o f f i c e r  or  employee of government, including l a w  

enforcement o f f i c e r s ,  whether e l e c t e d  o r  appointed, and any 

person p a r t i c i p a t i n g  i n  the  performance of a governmental 

funct ion,  bu t  the  term does n o t  inc lude  witnesses;  
- -  - -  -~ 

21. "Reasonably be l ieves1 '  designates  a b e l i e f  which i s  n o t  

r e c k l e s s l y  held by the  a c t o r ;  

( ( ( ( a h )  l ' reckless ly l l  and va r i an t s  thereof des ignate  the  s tandard 

prescr ibed i n  s e c t i o n  302 (1) ; 

( a i )  "section" means a sec t ion  of t h i s  Code; "subsection" o r  

"paragraph" r e f e r s  t o  a subsect ion or  paragraph of the  s e c t i o n  

or subsect ion,  a s  the  case may be,  i n  which the term i s  

used; ) ) )  

22. "Serious bod i ly  injury" means bodi ly  i n j u r y  which c r e a t e s  

a s u b s t a n t i a l  r i s k  of death or  which causes ser ious  permanent 

disf igurement ,  unconsciousness, extreme pain,  or  permanent 

or  p ro t rac ted  l o s s  o r  impairment of the funct ion of any 

bodi ly  member or  organ; 

( ( ( ( a k )  " s t a t e"  includes Puerto Rico, the  Canal Zone, the  D i s t r i c t  of 

Columbia, American Samoa, Guam, t h e  Virgin Is lands ,  Johnston 

I s l and ,  Midway I s l and ,  Wake I s l and ,  and ~ i n g m a n ' s  Reef and any 

o ther  t e r r i t o r y  or  possession of the  United S t a t e s ; ) ) )  
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"Thing of value" means a ga in  o r  advantage, or  anything 
9 

regarded, o r  which might reasonably be regarded, by t h e  

benef i c i a ry  a s  a ga in  or  advantage, including a gain o r  ad- 

vantage t o  any o the r  person. "Thing of pecuniary value" 

means a th ing  of value i n  the  form of money, tangib le  o r  

in tang ib le  proper ty ,  commercial i n t e r e s t s  or anything e l s e  

the primary s i g n i f i c a n c e  of which i s  economic gain;  

"United S ta tes" ,  i n  a t e r r i t o r i a l  sense,  includes a l l  s t a t e s  

and a l l  p laces  and waters,  con t inen ta l  or i n s u l a r ,  s u b j e c t  

t o  the j u r i s d i c t i o n  of the United S t a t e s ,  except the  Canal 

Zone ; 

"United S ta tes" ,  when not used i n  a t e r r i t o r i a l  sense,  means 

government, a s  defined i n  paragraph ( r n ) ,  of the United 

S t a t e s . ) ) )  

"Act" or "action" means a bodi ly  movement, whether voluntary  

or involuntary ; 

25. "Omission" means a f a i l u r e  t o  act; 

26. "Actor" inc ludes ,  where r e l evan t ,  a person g u i l t y  of an 

omission: 

27. "Acted", 'lac ts", and 'lac t ions1'  include,  where r e l evan t ,  

"omitted t o  a c t "  and "omissions t o  a c t f l i  

28. "Property" inc ludes  both r e a l  and personal  property;  

29. "Writing" inc ludes  p r i n t i n g ,  typewri t ing,  and copying; 

30. "Signature" inc ludes  any name, mark, o r  s ign  w r i t t e n  o r  

a f f ixed  with i n t e n t  t o  au then t i ca te  any instrument or  w r i t i n g ;  

31. "Motor vehic le"  includes any se l f -p rope l l ed  device, n o t  .1 



running on t r acks  o r  cables ,  by which persons o r  proper ty  may 

be t ranspor ted  on land,  water,  o r  i n  the  a i r .  

Words used i n  the  s ingu la r  inc lude  t h e  p l u r a l ,  and the  p l u r a l  t h e  

s ingu la r .  Words i n  t h e  masculine gender inc lude  the  feminine and 

neu te r  genders. Words used i n  the p resen t  tense  include the  f u t u r e  

tense ,  but  exclude the  p a s t  tense.  

Following the  reading of Sect ion 109, t h e  Committee Counsel noted 
t h a t  he had made changes i n  Subsection 3 def in ing  a "dangerous weapon", 
because he was unsure of the  meaning of the  subsect ion a s  p r i n t e d  i n  
t h e  proposed FCC. (See FCC, Sect ion 109, Subsection f . )  

M r .  H i l l  questioned the  coverage of the  phrase " p o l i t i c a l  sub- 
d iv is ions"  i n  Subsection 16 of Sect ion 109. He noted t h a t  a t  l e a s t  
one Attorney Genera l ' s  opinion had held t h a t  a "ci ty"  was n o t  included 
wi th in  the d e f i n i t i o n  of " p o l i t i c a l  subdivision".  The Committee 
Counsel noted t h a t  he intended the phrase t o  include " c i t i e s " .  

A t  t h i s  po in t ,  t he  Committee recessed f o r  lunch u n t i l  1:15 p.m., 
then reconvened and continued cons idera t ion  of Section 109. 

Representat ive Murphy inquired a s  t o  whether the d e f i n i t i o n  of 
"human being" contained i n  Subsection 11 of Sect ion 109 included a 
f e t u s .  Judge Smith noted t h a t  t h i s  d e f i n i t i o n  of "human being" would 
n o t  apply t o  abor t ion  of fenses .  He s t a t e d  t h a t  the d e f i n i t i o n  was 
worded t h a t  way i n  the  Federal  Criminal Code because Federal  Criminal 
Law does not  cover of fenses  r e l a t e d  t o  i l l e g a l  abor t ions .  He noted ,  
however, the f a c t  t h a t  t h i s  d e f i n i t i o n  of "human being" would n o t  
apply t o  abor t ion  of fenses  should be ind ica ted  i n  a comment t o  Sect ion  
109. 

The Chairman noted t h a t  f o r  the  purpose of offenses  r e l a t i n g  t o  
i l l e g a l  abor t ion ,  a d e f i n i t i o n  of "quick ch i ld"  could probably be 
formulated and i n s e r t e d  i n  the  chapter  dea l ing  with i l l e g a l  a b o r t i o n  
of fenses  . 

Judge Pearce inqui red  a s  t o  whether an a s s a u l t  upon a pregnant 
woman, r e s u l t i n g  i n  the  death of her f e t u s ,  would c o n s t i t u t e  murder 
under the FCC. The Committee Counsel noted t h a t  under the FCC 
d e f i n i t i o n  of both  "human being" and 'tnurder" (see Section l6Ol) ,  t h e  
dea th  of a f e t u s  under the  circumstances ou t l ined  by Judge Pearce 
would not  be murder. 

I T  WAS MOVED BY JUDGE SMITH, SECONDED BY MR. WEBB, AND UNANIMOUSLY 
CARRIED t h a t  Subsection 11 of Sect ion 109, r e l a t i n g  t o  the d e f i n i t i o n  
of a "human being", be de le ted .  



The Committee discussed Subsection 12 def in ing  an "included 
1 

offense",  and i t  was noted t h a t  t h i s  was probably a broader d e f i n i t i o n  
of l e s s  "included offense" than could be gleaned from present  North 
Dakota case law on included offenses .  

The Committee discussed Subsection 14 de f in ing  a "judge". I t  was 
noted t h a t  the f e d e r a l  d e f i n i t i o n  of "judge" was probably designed 
s o l e l y  t o  ensure inc lus ion  of j u s t i c e s  of the United S t a t e s  Supreme 
Court .  I f  the proposed new Const i tu t ion  were adopted, then North 
Dakota Supreme Court "judges" would be r e f e r r e d  t o  a s  l l j u s t i c e s ' ~ .  

I T  WAS MOVED BY MR. WEBB, SECONDED BY JUDGE ERICKSTAD, AND 
UNANIMOUSLY CARRIED t h a t  the  language "means the  presiding o f f i c e r  
of a cour t ,  and the  judge of the  supreme cour t"  be de le ted  from Sub- 
s e c t i o n  14, and t h a t  Subsection 14 read a s  i t  does i n  the  proposed FCC. 
I n  add i t ion ,  a caveat  i s  t o  be contained i n  the  comments t o  Sect ion  
109 ind ica t ing  t h a t  t h i s  subsect ion would only be re levant  i f  t h e  
proposed new Cons t i tu t ion  were adopted on Apr i l  28, 1972. 

The Committee discussed Subsection 15 of Sect ion 109 def in ing  a 
"law enforcement o f f i c e r  or  peace o f f i c e r " .  The Committee Counsel 
noted t h a t  the Committee had previously considered a d e f i n i t i o n  of 
"peace o f f i ce r " ,  and had decided t o  adopt e s s e n t i a l l y  the f e d e r a l  
d e f i n i t i o n  of "law enforcement o f f i c e r "  but  t o  i n d i c a t e  i n  the  d e f i n i -  
t i o n  t h a t  "law enforcement o f f i c e r "  was synonymous with "peace o f f i c e r "  
I n  add i t ion ,  the f e d e r a l  d e f i n i t i o n  had been extended t o  ensure t h a t  
the  r e s p o n s i b i l i t y  of a "law enforcement o f f i c e r "  t o  enforce t h e  law 
was recognized. 

The Committee discussed the  d e f i n i t i o n  of "motor vehicle"  con- 
t a ined  i n  Subsection 31 of Section 109. Representat ive Hilleboe 
inqui red  a s  t o  whether the  words "running on t racks"  would exclude a 
c a t e r p i l l a r  from the  d e f i n i t i o n  of motor veh ic le .  Several  members 
of t h e  Committee questionedthe need f o r  a d e f i n i t i o n  of "motor vehicle '?  
i n  a general  d e f i n i t i o n  s e c t i o n .  

I T  WAS MOVED BY MR. WEBB, SECONDED BY JUDGE PEARCE, AND UNANI- 
MOUSLY CARRIED t h a t  Subsection 31 of Sect ion 109 def in ing  a "motor 
vehicle"  be de le ted .  

It was the  consensus of the  Committee t h a t  f u r t h e r  cons idera t ion  
of indiv idual  d e f i n i t i o n s  contained i n  Sect ion  109 be deferred u n t i l  
t h e  Committee has had an opportuni ty t o  consider  sec t ions  which used 
t h e  words defined i n  context .  

The Chairman c a l l e d  on the  Committee Counsel t o  read Sect ion  301, 
as follows: 

1 SECTION 301. BASIS OF LIABILITY FOR OFFENSES.) 1. A person 

2 commits an offense only i f  he engages i n  conduct, including an a c t ,  



r 3 an omission, or possession,  i n  v i o l a t i o n  of a s t a t u t e  which provides 

4 t h a t  the  conduct i s  an of fense .  

5 2. A person who omits t o  perform an a c t  does not commit an 

6 offense  unless he has a l e g a l  duty t o  perform the  a c t ,  nor s h a l l  such 

7 an omlssion be an of fense  i f  the a c t  i s  performed on h i s  behal f  by 

8 a person l e g a l l y  author ized  t o  perform i t .  

9 ( ( ( 3 .  Publ ica t ion  Required. A person does not  commit an o f fense  

10 i f  he engages i n  conduct i n  v i o l a t i o n  only of a s t a t u t e  o r  r e g u l a t i o n  

11 thereunder t h a t  has n o t  been publ i shed . ) ) )  

Judge Er icks tad  noted t h a t  Subsection 1 of Section 301 was 
e s s e n t i a l l y  the same a s  Subsection 4 of Sect ion 101, previously con- 
s ide red .  He suggested t h a t  M r .  H i l l ,  i n  h i s  cons idera t ion  of t h e  
need f o r  Subsections 4 ,  5 ,  and 6 of Sect ion 101, keep the provis ions  
of Subsection 1 of Sect ion  301 i n  mind. The Committee Counsel noted 
t h a t  Section 301, a s  modified by the a d d i t i o n  of the language i n  
Subsection 2, would rep lace  a port ion of Sec t ion  12-01-06 and would 
a l s o  replace  Sect ion  12-01-08. 

The Committee Counsel noted t h a t  Subsection 3 of Section 301 of 
the  proposed FCC had been omitted from t h i s  d r a f t ,  a s  i t  seemed t h a t  
i n  order  t o  enact  Subsection 3 ,  North Dakota should have a s t a t u t o r y  
mandate t h a t  r egu la t ions  be published and made r e a d i l y  a v a i l a b l e  t o  
t h e  publ ic ,  and an a d d i t i o n a l  mandate t h a t  s t a t u t e s  def ining c r i m i n a l  
offenses  do not  take e f f e c t  u n t i l  they a r e  published and made p u b l i c l y  

P 
a v a i l a b l e .  

I T  WAS MOVED BY JUDGE ERICKSTAD, SECONDED BY JUDGE PEARCE, AND 
UNANIMOUSLY CARRIED t h a t  the  t e x t  of Sect ion 301 be adopted a s  
presented.  

The Chairman c a l l e d  on the  Committee Counsel t o  read the  t e x t  
of Sect ion 302, a s  fol lows:  

1 SECTION 302. REQUIREMENTS OF CULPABILITY.) 1. A person engages 

2 i n  conduct: 

3 a .  " In ten t iona l ly"  i f ,  when he engages i n  the conduct, i t  i s  h i s  

4 purpose t o  do so;  

r b.  "Knowingly" i f ,  when he engages i n  the  conduct, he knows or  
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has a f i rm b e l i e f ,  unaccompanied by s u b s t a n t i a l  doubt, t h a t  
T 

he i s  doing so ,  whether or not  i t  i s  h i s  purpose t o  do so ;  

"Recklessly" i f  he engages i n  the  conduct i n  conscious and 

c l e a r l y  u n j u s t i f i a b l e  d is regard  of a s u b s t a n t i a l  l ike l ihood  

of the ex i s t ence  of the  r e l evan t  f a c t s  or  r i s k s ,  such d i s -  

regard involving a gross  dev ia t ion  from acceptable s tandards  

of conduct, except t h a t ,  a s  provided i n  sec t ion  502, awareness 

of the  r i s k  i s  no t  required where i t s  absence i s  due t o  

voluntary i n t o x i c a t i o n ;  

"Negligently" i f  he engages i n  the  conduct i n  unreasonable 

d is regard  of a s u b s t a n t i a l  l ike l ihood of the exis tence  of 

the r e l evan t  f a c t s  o r  r i s k s ,  such d is regard  involving a g r o s s  

devia t ion  from acceptable  s tandards of conduct; and 

' 'Wi l l fu l ly"  i f  he engages i n  the  conduct i n t e n t i o n a l l y ,  

knowingly, o r  r e c k l e s s l y .  

I f  a s t a t u t e  o r  r egu la t ion  thereunder def in ing  a crime does 

n o t  spec i fy  any c u l p a b i l i t y  and does no t  provide e x p l i c i t l y  t h a t  a 

person may be g u i l t y  without c u l p a b i l i t y ,  t h e  c u l p a b i l i t y  t h a t  i s  
9 

requi red  i s  w i l l f u l l y .  Except a s  otherwise express ly  provided o r  

un less  the context  otherwise r equ i res ,  i f  a s t a t u t e  provides t h a t  

conduct i s  ( ( (an  i n f r a c t i o n ) ) )  a v i o l a t i o n  without including a r e q u i r e -  

ment of c u l p a b i l i t y ,  no c u l p a b i l i t y  i s  requi red .  

3 .  a .  Except a s  otherwise expressly provided, where c u l p a b i l i t y  

i s  r equ i red ,  t h a t  kind of c u l p a b i l i t y  i s  required wi th  

r e spec t  t o  every element of t h e  conduct and t o  those 

a t t endan t  circumstances s p e c i f i e d  i n  the  d e f i n i t i o n  



of t h e  o f fense ,  except t h a t  where the  required c u l p a b i l i t y  

i s  " in tent ional ly1 ' ,  t h e  c u l p a b i l i t y  required a s  t o  an  

a t  tendant  circumstance i s  "knowingly1'. 

b .  Except a s  otherwise express ly  provided, i f  conduct i s  an  

of fense  i f  i t  causes a  p a r t i c u l a r  r e s u l t ,  t he  r equ i red  kind 

of c u l p a b i l i t y  i s  required with r e spec t  t o  the  r e s u l t .  

c .  Except a s  otherwise express ly  provided, c u l p a b i l i t y  i s  n o t  

requi red  wi th  r e spec t  t o  any f a c t  which i s  s o l e l y  a  b a s i s  

f o r  ( ( ( f e d e r a l  j u r i s d i c t i o n  o r  f o r ) ) )  grading. 

d .  Except a s  otherwise express ly  provided, c u l p a b i l i t y  i s  

not  requi red  with r e spec t  t o  f a c t s  which e s t a b l i s h  t h a t  a  

defense does not  e x i s t ,  i f  t h e  defense i s  def ined i n  p a r t  

A of t h i s  (((Code))) t i t l e  o r  chapter  10; otherwise t h e  

l e a s t  kind of c u l p a b i l i t y  requi red  f o r  the of fense  i s  

requi red  with r e spec t  t o  such f a c t s .  

e .  A f a c t o r  a s  t o  which i t  i s  express ly  s t a t e d  t h a t  i t  must 

" in  f a c t 1 '  e x i s t  i s  a  f a c t o r  f o r  which c u l p a b i l i t y  i s  n o t  

requi red .  

4. ( ( ( I f  conduct i s  an offense i f  a  person engages i n  i t  

neg l igen t ly ,  the  conduct i s  an offense a l s o  i f  a  person engages i n  i t  

i n t e n t i o n a l l y ,  knowingly, o r  r eck less ly .  I f  conduct i s  an of fense  

i f  a  person engages i n  i t  r e c k l e s s l y ,  t h e  conduct i s  an of fense  a l s o  

i f  a  person engages i n  i t  i n t e n t i o n a l l y  or  knowingly, I f  conduct i s  

an offense i f  a person engages i n  i t  knowingly, the conduct i s  an 

of fense  a l s o  i f  a  person engages i n  i t  i n t e n t i o n a l l y . ) ) )  Any l e s s e r  

degree of requi red  c u l p a b i l i t y  i s  s a t i s f i e d  if the proven degree of 

c u l p a b i l i t y  i s  h igher .  



5. Culpabi l i ty  i s  n o t  requi red  a s  t o  the  f a c t  t h a t  conduct i s  

an offense,  except a s  otherwise expressly provided i n  a provis ion 

ou t s ide  t h i s  (((Code))) t i t l e .  

The Committee Counsel noted t h a t  Sect ion 302 would s p e c i f i c a l l y  
r e p l a c e  the d e f i n i t i o n  of degrees of c u l p a b i l i t y  contained i n  Sub- 
s e c t i o n s  1 through 5 of Sec t ion  12-01-04. I n  response t o  a ques t ion  
from Representat ive Murphy, the  Committee Counsel s t a t e d  t h a t  t h e  
word "culpabi l i ty" ,  though d i f f i c u l t  t o  de f ine ,  could be considered 
a s  t h e  mental s t a t e  of a person which leads t o  c r iminal  l i a b i l i t y  o r  
f a u l t  . 

The Committee discussed the  d i f f i c u l t y  i n  applying the s tendards  
o r  degrees of c u l p a b i l i t y  provided by Sect ion  302 t o  offenses  def ined  
ou t s ide  of T i t l e  1 2 .  I T  WAS MOVED BY JmGE ERICKSTAD, SECONDED BY 
REPRESENTATIVE MURPHY, AND UNANIMOUSLY CARRIED t h a t  the  word "A" i n  
Line 1 of Section 302 be de le ted ,  and t h a t  the  words "For t h e  purposes 
of t h i s  t i t l e ,  a" be i n s e r t e d  i n  l i e u  thereof .  

The Chairman c a l l e d  on the  Committee Counsel t o  read Sect ion  303, 
as follows: 

SECTION 303. MISTAKE OF FACT I N  AFFIRK4TIVE DEFENSES. ) (((Except  

a s ) ) )  Unless otherwise express ly  provided, a mistaken be l i e f  t h a t  t h e  

f a c t s  which c o n s t i t u t e  an a f f i rma t ive  defense e x i s t  i s  not  a defense.  

The Committee Counsel noted t h a t  North Dakota had no s t a t u t o r y  
m a t e r i a l  which was e s s e n t i a l l y  equivalent  t o  Sect ion 303. However, 
s i n c e  the t o t a l  concept of the  proposed FCC involves de l inea t ions  
between "defenses" and "af f i rmat ive  defenses", t h e  Committee Counsel 1 
bel ieved t h a t  Sect ion 303 should be r e t a i n e d .  

IT WAS MOVED BY REPRESENTATIVE MURPHY, SECONDED BY JUDGE PEARCE, 
AND UNANIMOUSLY CARRIED t h a t  the  Committee accept  the  t e x t  of Sec t ion  
303 as presented. 

The Chairman c a l l e d  on the  Committee Counsel t o  read Sect ion 304, 
as follows: 

person does not  commit an of fense  if, when he engages i n  conduct, he 

i s  ignorant  or  mistaken about a matter of f a c t  or  law and the  ignorance 

o r  mistake negates the  kind of c u l p a b i l i t y  requi red  f o r  commission of 
,- 

t h e  offense.  



The Committee Counsel noted t h a t  t h i s  s e c t i o n  would rep lace  
Subsection 5 of Sec t ion  12-02-01, and would probably cause a sub- 
s t a n t i v e  change i n  North Dakota law, because i t  provides t h a t  ignorance 
o r  mistake about a mat ter  "of lawr1 would r e s u l t  i n  otherwise c r imina l  
conduct not  being considered an offense.  The Committee Counsel a l s o  
noted t h a t  Sect ion 609 of the  FCC provides t h a t  a "mistake of law1' i s  
an a f f i rma t ive  defense,  and s e t s  f o r t h  the  s i t u a t i o n s  i n  which t h a t  
defense ("mistake of law") can a r i s e .  

The Committee discussed t h e  f a c t  t h a t  o the r  Codes, inc luding  t h e  
I l l i n o i s  Criminal Code and the Model Penal Code (see Sect ion 2.04) ,  
make ignorance o r  mistake a s  t o  a mat ter  of law a defense,  r a t h e r  
than s t a t i n g  t h a t  a person does not  commit the  offense i f  he i s  
ignorant  o r  mistaken. 

I T  WAS MOVED BY JUDGE PEARCE, SECONDED BY JUDGE ERICKSTAD, AND 
CARRIED t h a t  Sect ion 609 be red ra f t ed  t o  r e f e r  t o  Section 4-8 of 
t h e  I l l i n o i s  Criminal Code, and t o  Sect ion 2.04 of the Model Penal 
Code. 

I T  WAS MOVED BY JUDGE PEARCE, SECONDED BY MR. WEBB, AND CARRIED 
t h a t  the  s t a f f  r e d r a f t  Sect ion 304, using e s s e n t i a l l y  the language 
contained i n  Sect ion 4-8 of the  I l l i n o i s  Criminal Code, but  making 
mistake of f a c t  or  law an a f f i rma t ive  defense.  

The Chairman c a l l e d  on the Committee Counsel t o  read Sect ion  
305, a s  follows: 

SECTION 305. CAUSAL RELATIONSHIP BETWEEN CONDUCT AND RESULT.) 

Causation may be found where the  r e s u l t  would not  have occurred b u t  

f o r  the  conduct of the  accused operat ing e i t h e r  alone or concurrent ly  

wi th  another cause,  unless  the  concurrent cause was c l e a r l y  s u f f i c i e n t  

t o  produce the r e s u l t  and the  conduct of the  accused c l e a r l y  i n s u f -  

f i c i e n t .  

The Committee Counsel noted t h a t  Sect ion 305 does not  have an 
equiva lent  counterpar t  i n  T i t l e  12. He a l s o  noted t h a t  the  d r a f t e r s  
of the proposed FCC admit t h a t  no t o t a l l y  s u f f i c i e n t  statement of 
p r i n c i p l e s  regarding causa t ion  can be d r a f t e d ;  however, they b e l i e v e  
t h a t  a sec t ion  s i m i l a r  t o  Section 305 should be included f o r  guidance 
purposes. The equiva lent  seceion of the  Model Penal Code i s  Sec t ion  
2.03. 

I T  WAS MOVED BY MR. WOLF, SECONDED BY REPRESENTATIVE KIEFFER, 
AND UNANIMOUSLY CARRIED t h a t  the Committee accept  Section 305 a s  
presented. 
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The Chairman read Sect ion 401, a s  fol lows:  

SECTION 401. ACCOMPLICES.) 1. A person may be convicted of an 

of fense  based upon the  conduct of another person when: 

a .  Acting with the  kind of c u l p a b i l i t y  requi red  f o r  the o f fense ,  

he causes the  o the r  t o  engage i n  such conduct; or 

b .  With i n t e n t  t h a t  an offense be committed, he commands, induces ,  

procures,  o r  a i d s  the  other  t o  commit i t  or,having a l e g a l  

duty t o  prevent i t s  commission, he f a i l s  t o  make proper e f f o r t  

t o  do so ;  o r  

c .  He i s  a co-conspirator  and h i s  a s s o c i a t i o n  with the o f fense  

meets the requirements of e i t h e r  of the o ther  paragraphs of 

t h i s  subsect ion.  

A person i s  not  l i a b l e  under t h i s  subsect ion f o r  the  conduct of another  

person when he i s  e i t h e r  expressly or  by impl ica t ion  made not  ac- 

countable f o r  such conduct by the s t a t u t e  def in ing  the offense o r  

r e l a t e d  provis ions,  because he i s  a v ic t im of the  offense or otherwise.  

2.  Unless otherwise provided, i n  a prosecut ion i n  which t h e  
3 

l i a b i l i t y  of the defendant i s  based upon the  conduct of another person, 

i t  i s  no defense t h a t :  

a .  The defendant does no t  belong t o  the  c l a s s  of persons who, 

because of t h e i r  o f f i c i a l  s t a t u s  o r  o ther  capaci ty  o r  char-  

a c t e r i s t i c ,  a r e  by d e f i n i t i o n  of the  of fense  the  only persons 

capable of d i r e c t l y  committing i t ;  o r  

b .  The person f o r  whose conduct the  defendant i s  being held 

l i a b l e  has been acqu i t t ed ,  has n o t  been prosecuted or  con- 

v ic t ed  o r  has been convicted of a d i f f e r e n t  offense,  o r  i s  9 
immune from prosecut ion,  o r  i s  otherwise not  subjec t  t o  j u s t i c e .  



The Committee Counsel noted t h a t  Sec t ion  401 provides f o r  t h e  
cr iminal  l i a b i l i t y  of t'accomplicesl', and would rep lace  Sect ions 
12-02-03, 12-02-04, and 12-02-06. 

I T  WAS MOVED BY REPRESENTATIVE MURPHY, SECONDED BY JUDGE PEARCE, 
AND UNANIMOUSLY CARRIED t h a t  Section 401 a s  presented be adopted by 
t h e  Committee. 

The Chairman c a l l e d  on the  Committee Counsel t o  read Sect ion  
402, a s  follows: 

SECTION 402. CORPORATE CRIMINAL LIABILITY. ) 1. A corpora t ion  

may be convicted o f :  

Any of fense  committed by an agent of the  corpora t ion  w i t h i n  

the  scope of h i s  employment on the  b a s i s  of conduct au thor ized ,  

requested,  o r  commanded, by any of the  following or  a 

combination of them: 

(1) The board of d i r e c t o r s ;  

( 2 )  An execut ive o f f i c e r  o r  any o ther  agent i n  a p o s i t i o n  of 

comparable au thor i ty  with r e s p e c t  t o  the formulation of 

corpora te  pol icy  or  the  supervis ion  i n  a managerial 

capaci ty  of subordinate employees ; 

(3) Any person, whether or  no t  an o f f i c e r  of the co rpora t ion ,  

who c o n t r o l s  the corporat ion o r  i s  responsibly involved 

i n  forming i t s  pol icy;  

(4) Any o the r  person f o r  whose a c t  o r  omission the s t a t u t e  

def in ing  the  offense provides corpora te  r e s p o n s i b i l i t y  

f o r  o f fenses ;  

Any of fense  cons i s t ing  of an omission t o  discharge a s p e c i f i c  

duty of a f f i r m a t i v e  conduct imposed on corporat ions by l a w ;  

Any (((misdemeanor))) c l a s s  C or  c l a s s  D offense committed by 

an agent of t h e  corporat ion wi th in  the  scope of h i s  employment; 

or  



d. Any of fense  f o r  which an ind iv idua l  may be convicted without  
'I 

proof of c u l p a b i l i t y ,  committed by an agent of the co rpora t ion  

within the  scope of h i s  employment. 

2. It i s  no defense t h a t  an ind iv idua l  upon whose conduct 

l i a b i l i t y  of the  corpora t ion  f o r  an offense i s  based has been a c q u i t t e d ,  . 

has  not  been prosecuted o r  convicted or  has been convicted of a d i f -  

f e r e n t  offense,  or  i s  immune from prosecut ion,  o r  i s  otherwise n o t  

s u b j e c t  t o  j u s t i c e .  

The Committee Counsel noted t h a t  Sec t ion  402 dea ls  with co rpora te  
c r imina l  l i a b i l i t y .  He s t a t e d  t h a t  a s ide  from Sect ion 12-06-11, which 
d e a l s  with the punishment of a corporat ion convicted of a fe lony,  no 
s p e c i f i c  provis ions i n  T i t l e  1 2  d e a l t  with t h e  cr iminal  l i a b i l i t y  of 
corpora t ions .  The Committee Counsel noted t h a t  Sect ion 402 would n o t  
r ep lace  Section 12-06-11, a s  t h a t  s e c t i o n  would be replaced by Sect ions  
3001, 3007, and 3301 through 3304 of the FCC which dea l  with the  
p e n a l t i e s  t o  be a t tached upon a f inding of corporate  cr iminal  l i a b i l i t y .  

The Committee discussed the meaning of Subparagraph 3 of Sub- 
d i v i s i o n  a of Subsection 1 which provides t h a t  a person who i s  n o t  an 
o f f i c e r  of the corpora t ion ,  but  who c o n t r o l s  the  corporat ion o r  i s  
respons ib ly  involved i n  forming i t s  po l i cy ,  can d i r e c t  an employee of 
t h e  corporat ion t o  a c t  i n  such a way t h a t  the corporat ion would become 
c r imina l ly  l i a b l e  a s  a r e s u l t  of the employee's ac t ion .  

I T  WAS MOVED BY SENATOR PAGE, SECONDED BY MR. WOLF, AND UNANIMOUSLY 
CARRIED t h a t  the Committee accept  Sect ion 402 a s  presented. 1 

The Chairman c a l l e d  on the  Committee Counsel t o  read Sect ion  403, 
a s  follows: 

SECTION 403. INDIVIDUAL ACCOUNTABILITY FOR CONDUCT ON BEHALF OF 

ORGANIZATIONS. ) 1. A person i s  l e g a l l y  accountable f o r  any conduct 

he performs or causes t o  be performed i n  the  name of an organiza t ion  

o r  i n  i t s  behalf  t o  the  same extent  a s  i f  the  conduct were performed 

i n  h i s  own name or  beha l f .  

2. Except a s  otherwise expressly provided, whenever a duty t o  a c t  

i s  imposed upon an organiza t ion  by a s t a t u t e  o r  r egu la t ion  thereunder , -  



any agent of the  organiza t ion  having primary r e s p o n s i b i l i t y  f o r  t h e  

s u b j e c t  matter of t h e  duty i s  l e g a l l y  accountable f o r  an omission t o  

perform the requi red  a c t  t o  the  same ex ten t  a s  i f  the duty were 

imposed d i r e c t l y  upon himself .  

3. When an ind iv idua l  i s  convicted of an offense as  an accomplice 

of an organizat ion,  he i s  subjec t  t o  the sentence authorized when a 

n a t u r a l  person i s  convicted of t h a t  of fense .  

( ( ( 4 .  A person respons ib le  f o r  supervis ing re l evan t  a c t i v i t i e s  of an 

organiza t ion  i s  g u i l t y  of an offense i f  he manifests  h i s  a s s e n t  t o  t h e  

commission of an of fense  f o r  which t h e  organiza t ion  may be convicted by 

h i s  w i l l f u l  d e f a u l t  i n  supervis ion wi th in  the  range of t h a t  r e s p o n s i b i l i t y  

which con t r ibu tes  t o  the  occurrence of t h a t  of fense .  Conviction under 

t h i s  subsect ion s h a l l  be of an offense of the  same c l a s s  a s  the  o f fense  

f o r  which the organiza t ion  may be convicted,  except t h a t  i f  t h e  l a t t e r  

of fense  i s  a fe lony,  convic t ion  under t h i s  subsect ion s h a l l  be f o r  a 

Class  A misdemeanor.))) 

The Committee Counsel noted t h a t  the  Model Penal Code p rov i s ion  
which i s  s i m i l a r  t o  Sect ion 403 i s  Sect ion 2 . 0 7 ,  Subsection 6 .  He 
s t a t e d  t h a t  t h a t  subsect ion of Sect ion 2.07  provides t h a t  an omission 
on the  p a r t  of an incorpora te  employee or  agent  which would make t h a t  
person respons ib le  must be "reckless";  however, Subsection 2 of 
Sect ion 403 does no t  provide a standard of c u l p a b i l i t y ,  

M r .  Wolf questioned the  use of the  words " legal ly  accountabletf  
i n  Line 2  of Sect ion 403 because those words might a l s o  inc lude  c i v i l  
l i a b i l i t y .  He f e l t  t h a t  a c r iminal  code should no t  be dea l ing  wi th  
quest ions of c i v i l  l i a b i l i t y .  

I T  WAS MOVED BY JUDGE PEARCE AND SECONDED BY SENATOR PAGE t h a t  
Sec t ion  403 be adopted a s  presented. 

I T  WAS MOVED BY MR. WOLF AND SECONDED BY JUDGE SMITH t h a t  Judge 
Pearce ' s  motion (see  above) be amended t o  add the  word "unlawfult1 
before  the  word "conductrt in Line 2  of Sect ion  403. THIS MOTION LOST 
by a vote  of 4 %yes1' t o  6 'mays". 



The question was then on the  o r i g i n a l  motion made by Judge Pearce 
7 

t o  adopt Section 403 WHICH MOTION CARRIED. 

The Chairman c a l l e d  on the  Corni t tee  Counsel t o  read Sect ion 409, 
a s  follows: 

SECTION 409. DEFINITIONS AND GENERAL PROVISIONS.) 1. In  t h i s  

chapter :  

I1  a .  Organization" means any l e g a l  e n t i t y ,  whether or not  

organized a s  a corporat ion o r  unincorporated assoc ia t ion ,  b u t  

does no t  inc lude  an e n t i t y  organized a s  or  by a governmental 

agency f o r  the  execut ion of a governmental program; 

b .  "Agent" means any pa r tne r ,  d i r e c t o r ,  o f f i c e r ,  servant ,  

employee, o r  o the r  person authorized t o  a c t  i n  behalf  of an 

organiza t ion .  

2 .  Nothing i n  t h i s  chapter  s h a l l  l i m i t  o r  extend the c r imina l  

l i a b i l i t y  of an unincorporated assoc ia t ion .  

The Committee Counsel noted t h a t  Sect ion 409 provides d e f i n i t i o n s  
which a r e  re levant  t o  Sect ions 401 through 403. He s t a t e d  t h a t  t h e  
f e d e r a l  comment t o  Sect ion  409 indica ted  t h a t  " l i a b i l i t y  of unin- 
corporated assoc ia t ions  i s  l e f t  t o  s p e c i f i c  s t a t u t o r y  provis ions and 
j u d i c i a l  development1'. (See proposed FCC, Page 3 7 . )  

I T  WAS MOVED BY MR. WOLF, SECONDED BY REPRESENTATIVE KIEFFER, I 
AND UNANIMOUSLY CARRIED t h a t  the  Committee adopt Section 409 a s  
presented.  

The Chairman c a l l e d  on the  Committee Counsel t o  read the  t e x t  
of Sect ion 501, a s  fol lows:  

SECTION 501. JUVENILES. ) (((A prosecut ion of any person a s  an 

a d u l t  s h a l l  be barred i f  the  offense was committed: 

(a) when he was l e s s  than f i f t e e n  years  o ld  i n  any case,  o r  when 

he was l e s s  than s i x t e e n  years  o ld  i n  the  case of of fenses  

other  than murder, aggravated a s s a u l t ,  rape and aggravated 
9 

involuntary sodomy; or  



C (b) when he was l e s s  than eighteen years  old unless t r i a l  a s  an 

8 adu l t  i s  ordered by the d i s t r i c t  c o u r t  t o  promote j u s t i c e .  ) ) )  

9 Persons under the  age of seven years s h a l l  be deemed incapable of com- 

10 mission of an of fense  def ined by the  Cons t i tu t ion  or  s t a t u t e s  of t h i s  

11 s t a t e .  The prosecut ion of any person a s  an a d u l t  s h a l l  be ba r red  i f  

12 t h e  offense was committed when the person was seven years of age,  b u t  

13 l e s s  than s ix teen  vears  of age. 

The Committee discussed the need f o r  the  language "seven yea r s  of 
age,  but" contained i n  the  l a s t  sentence of Sect ion 501. It was noted 
t h a t  the  i n t e n t  of Sec t ion  501 would be c a r r i e d  out i f  the language 
simply barred prosecut ion a s  an a d u l t  of anyone l e s s  than 16 yea r s  
of age. The provis ion  of the  f i r s t  sentence of Section 501 t h a t  
persons under seven years  of age s h a l l  be deemed incapable of com- 
mi t t ing  an of fense  would s t i l l  prevent c r iminal  l i a b i l i t y  from 
a t t ach ing  t o  a person under seven years  of age,  even i n  a juven i l e  
cour t .  

The Committee Counsel noted t h a t  Sec t ion  501 would replace  
Subsections 1 and 2 of Sect ion 12-02-01. 

I T  WAS MOVED BY REPRESENTATIVE HILLEBOE, SECONDED BY JUDGE PEARCE, 
AND UNANIMOUSLY CARRIED t h a t  the words "seven years  of age, but"  i n  
the  l a s t  sentence of Sect ion 501 be de le ted .  

I T  WAS MOVED BY MR. WOLF, SECONDED BY JUDGE PEARCE, AND UNANIMOUSLY 
CARRIED t h a t  the Committee accept Sect ion 501 a s  amended. The Com- 
m i t t e e  recessed a t  4:40 p.m. and reconvened a t  9:00 a.m. on Fr iday ,  
March 3 ,  1972. 

The Chairman c a l l e d  on the Committee Counsel t o  read Sect ion  
502, a s  follows: 

SECTION 502. INTOXICATION.) 1. Except a s  provided i n  subsec t ion  

2 3 ,  i n tox ica t ion  i s  n o t  a defense t o  a c r imina l  charge. I n t o x i c a t i o n  

3 does n o t , i n  i t s e l f ,  c o n s t i t u t e  mental d i sease  within the meaning of 

4 sec t ion  503. Evidence of in tox ica t ion  i s  admissible whenever i t  i s  

5 r e l evan t  t o  negate o r  t o  e s t a b l i s h  an element of the offense charged. 

6 2.  A person i s  r e c k l e s s  with r e spec t  t o  an element of an o f fense  



even though h i s  d is regard  thereof i s  not  conscious,  i f  h i s  not  being 9 

conscious thereof i s  due t o  self-induced i n t o x i c a t i o n .  

3 .  In tox ica t ion  which i s  not  self- induced,  or i f  self- induced,  

i s  g ross ly  excessive i n  degree,  given the  amount of the i n t o x i c a n t ,  t o  

which the  ac to r  does no t  know he i s  suscep t ib le ,  i s  an a f f i rma t ive  

defense i f  by reason of such in tox ica t ion  the  a c t o r  a t  the time of h i s  

conduct lacked s u b s t a n t i a l  capaci ty  e i t h e r  t o  apprec ia te  i t s  c r i m i n a l i t y  

o r  t o  conform h i s  conduct t o  the  requirements of law. 

In  t h i s  sec t ion :  

"Intoxicat ion" means a dis turbance of mental or physical  

c a p a c i t i e s  r e s u l t i n g  from the  in t roduc t ion  of a lcohol ,  drugs ,  

or o ther  substances i n t o  the  body; 

"Self-induced in toxica t ion"  means in tox ica t ion  caused by 

substances which the  ac to r  knowingly introduces i n t o  h i s  body, 

the tendency of which t o  cause i n t o x i c a t i o n  he knows o r  ought 

t o  know, unless  he introduces them pursuant t o  medical advice  

or under such circumstances a s  would otherwise af ford  a 

defense t o  a charge of crime. 7 
The Committee Counsel noted t h a t  t h i s  s e c t i o n  would rep lace  

Sect ion 12-05-01, which provides t h a t  an a c t  i s  no t  any l e s s  c r imina l  
because i t  was committed while the a c t o r  was i n  a s t a t e  of l 'voluntary 
in toxica t ion" .  However, Sect ion 12-05-01 a l s o  provides t h a t  evidence 
of in tox ica t ion  may be introduced t o  a i d  the  ju ry  i n  determining 
whether the defendant ac ted  with the necessary "purpose, motive, o r  
in ten t1 ' ,  where the  purpose, motive, o r  i n t e n t  i s  an element of t h e  
crime. 

The Committee discussed a t  length the  provis ion  i n  Sect ion 502 
f o r  the  defense of "pathological  in toxica t ion" .  Judge Smith argued 
t h a t  both of the  defenses e s t ab l i shed  by Subsection 3 of Sect ion 502 
should be s t r i cken ,  a s  they would introduce too  much of an element of 
subject iveness  i n t o  cr iminal  t r i a l s .  He s t a t e d  t h a t  t h i s  was p a r t i c u -  
l a r l y  t rue  i n  regard t o  the  pathological  i n t o x i c a t i o n  defense,  as a 



person who had decided on a course of c r imina l  conduct could have 
one or  two dr inks  p r i o r  t o  carrying out  the  cr iminal  ac t ion ,  then 
could defend on. the  b a s i s  t h a t  he was "pathological ly  in toxica ted" .  

The Chairman noted t h a t  i t  would probably be d e s i r a b l e  t o  s t r i k e  
ou t  the  "pathological  in toxica t ion"  language i n  Subsection 3, and, i n  
a d d i t i o n ,  t o  formulate a d e f i n i t i o n  f o r  "non-self -induced in tox ica t ion" .  

Professor Lockney noted t h a t  the  f e d e r a l  comment t o  Sect ion  502 
contained the  following a l t e r n a t i v e :  

" In toxica t ion  i s  a defense t o  the  cr iminal  charge only i f  i t  
negates the  c u l p a b i l i t y  required a s  an element of the  of fense  
charged. I n  any prosecut ion f o r  an of fense  evidence of 
in tox ica t ion  of t h e  defendant may be admitted whenever i t  i s  
re levant  t o  negate  the  c u l p a b i l i t y  requi red  as  an element of the  
offense charged, except as  provided i n  Subsection (2)."  

Professor Lockney noted t h a t  under t h i s  a l t e r n a t i v e ,  Subsect ions 
3 and 4 of Sect ion 502 would be omitted. Mr. H i l l  s t a t e d  t h a t ,  whi le  
he would l i k e  t o  see  Subsection 3 omitted,  he would l i k e  Subsection 4 
r e t a i n e d  i n  order  t h a t  the  new cr iminal  code conta in  a d e f i n i t i o n  of 
I I i n tox ica t ion"  which i s  more extensive than in tox ica t ion  s o l e l y  
through the  use of a l coho l i c  beverages. 

Mr. Webb s t a t e d  t h a t  the  Committee should use the a l t e r n a t i v e  
in tox ica t ion  proposal as  contained on Page 39 of the proposed FCC. He 
s a i d  he f e l t  t h a t  t h i s  a l t e r n a t i v e  was c l o s e r  t o  present  North Dakota 
law, and consequently would be more l i k e l y  t o  rece ive  l e g i s l a t i v e  
approval.  

I T  WAS MOVED BY JUDGE SMITH SECONDED BY REPRESENTATIVE HILLEBOE, 
AND CARRIED t h a t  Subsections 1, 3 ,  and 4 of Sect ion  502 be d e l e t e d ,  
and t h a t  the  a l t e r n a t i v e  language contained on Page 39 of the  F i n a l  
Report of the  National Commission on Reform of Federal  Criminal Laws 
be s u b s t i t u t e d  f o r  Subsection 1. 

The Chairman c a l l e d  on the Committee Counsel t o  read Sect ion  
503, a s  follows: 

SECTION 503. MENTAL DISEASE OR DEFECT. ) - 1. A person i s  n o t  

respons ib le  f o r  c r iminal  conduct i f  a t  the  time of such conduct, a s  a 

r e s u l t  of mental d i s e a s e  or defect, he lacks  s u b s t a n t i a l  capac i ty  

e i t h e r  t o  apprec ia te  the  c r i m i n a l i t y  of h i s  conduct or  t o  conform 

h i s  conduct t o  t h e  requirements of law. "Mental d i sease  or  d e f e c t "  

does not  include an abnormality manifested only by repeated c r imina l  



7 o r  otherwise a n t i s o c i a l  conduct. Lack of c r iminal  r e s p o n s i b i l i t y  
T 

8 under t h i s  sec t ion  i s  a defense.  

2.  When a defendant i s  acqu i t t ed  on the  ground of mental d i s e a s e  

10 o r  de fec t ,  excluding r e s p o n s i b i l i t y ,  the cour t  may, i f  i t  deems t h e  

11 defendant dangerous t o  the  publ ic  s a f e t y ,  order  him committed t o  t h e  

1 2  s t a t e  h o s p i t a l ,  o r  t o  such o ther  place a s  may be appropriate  f o r  

13 custody, care ,  and t reatment .  

The Committee Counsel noted t h a t  the  Committee had previously 
discussed the topic  of an " insani ty"  defense (see Section 1 7 A  noted 
i n  the  minutes of January 24-25, 1972). Sect ion 503 would replace  
Subsections 3 and 4 of Sect ion 12-02-01, and Sect ions 12-05-02 and 
12-05-03. 

M r .  H i l l  s t a t e d  t h a t  the  a l t e r n a t i v e  f e d e r a l  formulation s e t  
f o r t h  on Page 40 of the  "Final Report" i s  p re fe rab le  t o  the t e x t  of 
Sec t ion  503 as  presented. 

M r .  H i l l  read the a l t e r n a t i v e  formulation, a s  follows: 

I I Mental d i sease  or  mental defec t  i s  a defense t o  a cr iminal  
charge only i f  i t  negates  the  c u l p a b i l i t y  required a s  an element 
of the offense charged. I n  any prosecut ion f o r  an offense,  
evidence of mental d i sease  or mental d e f e c t  of the defendant 
may be admitted whenever i t  i s  r e l e v a n t  t o  negate the c u l p a b i l i t y  
required as  an element of the  offense.  " 

M r .  H i l l  s t a t e d  t h a t ,  i d e a l l y ,  " insani ty"  should not  be a defense 9 
a t  a l l ,  but  r a t h e r  should be taken i n t o  cons idera t ion  i n  imposit ion of 
sentence.  He s t a t e d  t h a t  i t  i s  d i f f i c u l t  f o r  the layman t o  understand 
why a defendant i s  acqu i t t ed  by reason of i n s a n i t y ,  where the  f a c t s  
i n d i c a t e  t h a t  i t  i s  p e r f e c t l y  c l e a r  the  defendant committed the  
o f fense  charged. 

Judge Pearce s t a t e d  he agrees with M r .  H i l l ,  and pointed out  
t h a t  it i s  of ten  b e t t e r  f o r  t h e  defendant t o  have the  pro tec t ions  of 
a cr iminal  proceeding p r i o r  t o  h i s  commitment f o r  mental d isease ,  as 
t h e  c i v i l  commitment procedure could be more open t o  abuse than 
commitment following a c r iminal  proceeding. Judge Pearce a l s o  noted 
t h a t  the  " insani ty"  defense has been c a l l e d  a " r i ch  man's defense", 
because the successfu l  r a i s i n g  of the  defense o f t e n  depends upon 
whether one can a f f o r d  t o  h i r e  p res t ig ious  p s y c h i a t r i s t s .  

Professor Lockney s t a t e d  t h a t  he agreed with M r .  H i l l  and Judge 
Pearce regarding the  problems t h a t  a r i s e  by making insan i ty  an a b s o l u t e  
defense t o  cr iminal  prosecut ion,  but  questioned whether the a l t e r n a t i v e  
proposed by the d r a f t e r s  of the FCC would do much t o  solve that problem. 



Judge Pearce stated that the alternative would also result in the 
prosecution and defense trying to line up the most opposing psychia- 
trists; however, he felt that it would be too great a leap to eliminate 
the "insanity" defense altogether. 

Judge Smith noted that the civil commitments statutes, as they 
presently stand in North Dakota, do not represent bad legislation. He 
indicated that examples of abuse of civil commitment are probably 
more related to bad administration of the laws than to the laws 
themselves. 

Professor Lockney stated that Section 503 probably represented 
an instance in which it will be well to have alternatives placed before 
the Committee. He suggested that the Committee Counsel draft two 
alternates to the present draft; one, which would be essentially the 
federal alternative printed on Page 40 of the proposed FCC, and the 
second, an alternative providing for no "insanity" defense. He noted 
that prior to Committee consideration of the alternatives, the Com- 
mittee should have the relevant portions of the working papers dealing 
with Section 503 available to them. 

IT WAS MOVED BY JUDGE PEARCE, SECONDED BY PROFESSOR LOCKNEY, AND 
CARRIED that the staff draft two alternatives to present Section 503; 
one, setting forth the federal alternative presented on Page 40 of 
the proposed FCC, and the other providing that "insanity" is not a 
defense to a criminal charge. In addition, the staff is to provide 
Committee members with the working paper comments on Section 503. 

The Chairman called on the Committee Counsel to read Sections 601 
and 602, as follows: 

SECTION 601. JUSTIFICATION.) 1. Except as otherwise expressly 

provided, justification or excuse under this chapter is a defense. 

2. If a person is justified or excused in using force against 

another, but he recklessly or negligently injures or creates a risk of 

injury to other persons, the justifications afforded by this chapter 

are unavailable in a prosecution for such recklessness or negligence, 

as the case may be. 

3. That conduct may be justified or excused within the meaning of 

this chapter does not abolish or impair any remedy for such conduct 

which is available in any civil action. 

(((4. The defenses of justification and excuse may be asserted in a 



s t a t e  or  l o c a l  prosecut ion of a f e d e r a l  publ ic  servant ,  or  a person 
T 

a c t i n g  a t  h i s  d i r e c t i o n ,  based on a c t s  performed i n  the course of t h e  

publ ic  s e r v a n t ' s  o f f i c i a l  d u t i e s . ) ) )  

SECTION 602. EXECUTION OF PUBLIC DUTY.) 1. Conduct engaged i n  

by a publ ic  servant  i n  the  course of h i s  o f f i c i a l  du t i e s  i s  j u s t i f i e d  

when i t  i s  required or  authorized by law. 

2 .  A person who has been d i rec ted  by a publ ic  servant  t o  a s s i s t  

t h a t  public servant  i s  j u s t i f i e d  i n  using fo rce  t o  ca r ry  out  the pub l i c  

s e r v a n t ' s  d i r e c t i o n ,  unless  the ac t ion  ( ( (be ing  taken)) )  d i r ec ted  by 

t h e  publ ic  servant  i s  p l a i n l y  unlawful. 

3 .  A person i s  j u s t i f i e d  i n  using fo rce  upon another i n  order  

t o  e f f e c t  h i s  a r r e s t  o r  prevent h i s  escape when a publ ic  servant  

authorized t o  make the a r r e s t  or prevent the escape i s  not  a v a i l a b l e ,  

i f  t he  other  person has committed, i n  the presence of the a c t o r ,  any 

crime which the a c t o r  i s  j u s t i f i e d  i n  using fo rce  t o  prevent o r  i f  t h e  

o the r  person has committed ( ( ( a  f e lony) ) )  an of fense  involving f o r c e  

o r  violence.  

The Committee Counsel noted t h a t  Sect ion 601, and Sections 602 
-! 

through 607 dea l  with the  j u s t i f i e d  use of fo rce ,  and t h a t  they would 
rep lace  Sections 12-26-03, 12-27-03, 12-27-04, 12-27-05, and 12-27-06. 

Representative Kie f fe r  inquired a s  t o  whether a peace o f f i c e r  
could c a l l  a p r i v a t e  c i t i z e n  t o  h i s  a s s i s t a n c e  under present  North 
Dakota law. The Committee Counsel noted t h a t  present  North Dakota law 
does provide t h a t  a peace o f f i c e r  may c a l l  a p r i v a t e  c i t i z e n  t o  h i s  
a s s i s t a n c e ,  and, a t  l e a s t  i n  the  case of a r i o t ,  makes i t  a c r imina l  
of fense  f o r  the c i t i z e n  t o  r e f u s e  t o  a i d  the  peace o f f i c e r .  

The Committee discussed Sect ion 601, and i t  was decided t h a t  
a c t i o n  on Section 601 would be delayed u n t i l  the  remaining sec t ions  
of Chapter 6 ,  FCC, had been s tudied ,  so  t h a t  t h e  p a r t i c u l a r  types of 
j u s t i f i c a t i o n s  or  excuses provided by the  d r a f t e r s  would be known i n  
considering Sect ion 601. 

I T  WAS MOVED BY JUDGE PEARCE, SECONDED BY SENATOR PAGE, AM) 
1 

UNANIMOUSLY CARRIED t h a t  t h e  Committee adopt Sect ion 602 a s  presented.  



The Chairman c a l l e d  on the  Committee Counsel t o  read Sect ion  
603, a s  follows: 

SECTION 603. SELF-DEFENSE.) A person i s  j u s t i f i e d  i n  using 

f o r c e  upon another person i n  order t o  defend himself aga ins t  danger 

of imminent unlawful bodi ly  in ju ry ,  sexual  a s s a u l t ,  o r  de ten t ion  by 

such other  person, except  t h a t :  

A person i s  no t  j u s t i f i e d  i n  using f o r c e  f o r  the  purpose of 

r e s i s t i n g  a r r e s t ,  execution of process ,  or  other  performance 

of duty by a publ ic  servant  under co lo r  of law, but  excess ive  

force  may be r e s i s t e d ;  and 

A person i s  n o t  j u s t i f i e d  i n  using fo rce  i f :  a .  he i n -  

t e n t i o n a l l y  provokes unlawful a c t i o n  by another person i n  

order t o  cause bodi ly in ju ry  o r  death t o  such o ther  person; 

or b .  he has entered i n t o  a mutual combat with another 

person or  i s  the  i n i t i a l  aggressor unless  he i s  r e s i s t i n g  

force  which i s  c l e a r l y  excessive i n  t h e  circumstances. A 

person 's  use of defensive fo rce  a f t e r  he withdraws from an 

encounter and ind ica tes  t o  the  o the r  person t h a t  he has done 

so i s  j u s t i f i e d  i f  the l a t t e r  never the less  continues o r  

menaces unlawful ac t ion .  

Committee Counsel noted t h a t  Sec t ion  603 would s p e c i f i c a l l y  The 
rep lace  Subsections 1 and 2 and Section 12-27-05. In  add i t ion ,  he - 
noted t h a t  the language of Subsection 1 of Sect ion 603 would prevent  
a person from using fo rce  t o  r e s i s t  even an unlawful a r r e s t .  

Mr. Wolf questioned  he use of the  language "but excessive f o r c e  
may be r e s i s t e d "  i n  Subsection 1 of Sect ion  603. H e  f e l t  t h a t  t h i s  
would allow persons being subjected t o  a r r e s t  t o  use a sub jec t ive  
standard i n  determining whether they should r e s i s t  the peace o f f i c e r  
making the  a r r e s t .  

Judge Er icks tad  noted t h a t  Subsection 3 of Sect ion 12-26-03 
a u a l i f i e d  the  use of f o r c e  bv the followine: lannuane: "If the f o r c e  - - 
d r  violence used i s  n o t  morea than s u f f i c i e E t  t o  prevent such offense".  



I T  WAS MOVED BY JUDGE PEARCE AND SECONDED BY PROFESSOR LOCKNEY T 
t h a t  the Committee adopt the  t e x t  of Sect ion 603 as  presented. 

I T  WAS MOVED BY MR. WOLF, SECONDED BY JUDGE SMITH, AND CARRIED 
THAT JUDGE PEARCE'S MOTION ABOVE BE AMENDED t o  i n s e r t  the words "only 
with force  s u f f i c i e n t  t o  prevent such excessive force" a f t e r  the  word 
" res is ted"  i n  the l a s t  l i n e  of Subsection 1 of Section 603. (See 
a d d i t i o n a l  motion on t h i s  s u b j e c t ,  i n f r a ,  P. 44 .) 

JUDGE PEARCE, WITH THE CONSENT OF HIS SECOND, THEN WITHDREW HIS 
MOTION regarding adoption of Section 603, and commented t h a t  t h e  
language added by M r .  wo l f ' s  amendment should a l s o  be included i n  
Subsection 2 ,  where Subsection 2 r e l a t e s  t o  r e s i s t i n g  "c lear ly  
excessive" force .  

The Chairman c a l l e d  on the  Committee Counsel t o  read Sect ion 
604, a s  follows: 

SECTION 604. DEFENSE OF OTHERS.) A person i s  j u s t i f i e d  i n  

using force upon another  person i n  order t o  defend anyone e l s e  i f :  

1. The person defended would be j u s t i f i e d  i n  defending h imse l f ;  

and 

2 .  The person coming t o  the defense has n o t ,  by provocation or  

otherwise,  f o r f e i t e d  the  r i g h t  of se l f -defense .  

The Committee Counsel noted t h a t  Sec t ion  604, providing f o r  
j u s t i f i e d  se l f -defense ,  allows both the  defense of s t rangers  and t h e  
defense of one's own family on the same b a s i s .  Sect ion 604 would 
s p e c i f i c a l l y  replace  Subsection 2 of Sect ion 12-27-05, and Subsection 
3 of Section 12-26-03. 9 

I T  WAS MOVED BY MR. WOLF, SECONDED BY JUDGE PEARCE, Ah3 CARRIED 
t h a t  Section 604 be adopted a s  presented. 

The Chairman c a l l e d  on the  Committee Counsel t o  read Sect ion  
605, a s  follows: 

SECTION 605. USE OF FORCE BY PERSONS WITH PARENTAL, CUSTODIAL, 

OR SIMILAR RESPONSIBILITIES.) The use of fo rce  upon another person i s  . 

j u s t i f i e d  under any of the  following circumstances: 

1. A parent ,  guardian,  o r  other  person respons ib le  f o r  t h e  c a r e  

and supervis ion of a minor under e ighteen  years o ld ,  o r  7 



teacher or  o the r  person respons ib le  f o r  the  ca re  and super- 

v i s ion  of such a minor fo r  a s p e c i a l  purpose, or  a person 

ac t ing  a t  the  d i r e c t i o n  of any of the  foregoing persons,  may 

use reasonable fo rce  upon t h e  minor f o r  the  purpose of s a f e -  

guarding or  promoting h i s  wel fare ,  including prevention and 

punishment of h i s  misconduct, and the  maintenance of proper  

d i s c i p l i n e .  The fo rce  may be used f o r  t h i s  purpose (((may be 

such as  i s  r e a ~ o n a b ~ e ) ) )  , whether or not  i t  i s  "necessary" a s  

required by s e c t i o n  607(1) ((( ,  bu t  must no t  be designed t o  

cause or  known t o ) ) ) .  The fo rce  used must not  c r e a t e  a 

s u b s t a n t i a l  r i s k  of ( ( (caus ing)) )  dea th ,  ser ious  bodi ly  

i n j u r y ,  disf igurement ,  o r  gross  degradat ion;  

2.  A guardian or  o the r  psrson respons ib le  f o r  the ca re  and super- 

v i s ion  of an incompetent person, or  a person ac t ing  a t  t h e  

d i r e c t i o n  of the  guardian or  respons ib le  person, may use 

reasonable fo rce  upon the incompetent person f o r  the purpose 

of safeguarding or  promoting h i s  wel fare ,  including the  pre-  

vent ion of h i s  misconduct o r ,  when he i s  i n  a h o s p i t a l  o r  o the r  

i n s t i t u t i o n  f o r  c a r e  and custody, f o r  the purpose of main- 

ta in ing  reasonable d i s c i p l i n e  i n  the  i n s t i t u t i o n .  The f o r c e  

may be used f o r  these  purposes (((may be such a s  i s  reason- 

a b l e ) ) ) ,  whether or  not i t  i s  "necessary" a s  required by 

sec t ion  607(1) ( ( ( ,  but  must not  be designed t o  cause or  

known t o ) ) ) .  The force  used must no t  c r e a t e  a s u b s t a n t i a l  

r i s k  of ( ( ( caus ing) ) )  death,  se r ious  bodi ly  i n j u r y ,  d i s -  

figurement, or  gross  degradation; 



3 .  A person respons ib le  f o r  the maintenance of order i n  a  

vehic le ,  t r a i n ,  v e s s e l ,  a i r c r a f t ,  o r  o ther  c a r r i e r ,  or i n  a  

place where o the r s  a r e  assembled, or  a  person ac t ing  a t  t h e  

responsible  person Is d i r e c t i o n ,  may use force  t o  maintain 

order ; 

4.  A duly l icensed physician,  or  a  person ac t ing  a t  h i s  d i r e c t i o n ,  

may use fo rce  i n  order  t o  adminis ter  a  recognized form of 

treatment t o  promote the  physical  or  mental h e a l t h  of a  

p a t i e n t  i f  the treatment i s  administered i n  an emergency, o r  

with the consent of the  p a t i e n t ,  o r ,  i f  the p a t i e n t  i s  a 

minor or an incompetent person, with the  consent of h i s  

parent ,  guardian,  or  other  person en t rus ted  with h i s  c a r e  

and supervis ion,  o r  by order of a  cour t  of competent j u r i s -  

d i c t i o n ;  

5.  A person may use fo rce  upon another person, about to  commit 

su ic ide  o r  s u f f e r  se r ious  bodi ly  injury, i n  order t o  prevent  

the death o r  s e r i o u s  bodily i n j u r y  of such other  person. 

The Committee Counsel noted t h a t  Sect ion 605 would replace t h e  -9 
essence of Subsections 4 ,  5,  and 6 of Sec t ion  12-26-03. Representa- 
t i v e  Hilleboe indica ted  t h a t  the words "under eighteen years old" 
contained i n  the  second l i n e  of Subsection 1 of Sect ion 605 should be  
s t r i c k e n ,  a s  they a r e  superf luous.  Judge Er icks tad  indica ted  t h a t  he 
agreed with Representat ive Hilleboe t o  the  e x t e n t  t h a t  e i t h e r  t h e  
word "minor" should be used, o r  the word "person" should be used i n  
p lace  of l 'minorll. 

Representative Hil leboe inquired a s  t o  the  meaning of the  words 
"a s p e c i a l  purpose" i n  Line 7 .  It was noted t h a t  "special  purpose" 
probably r e f e r s  t o  teaching,  or  o ther  s i t u a t i o n s  i n  which a  person 
has temporary c a r e  and supervis ion of a  minor. 

Judge Smith questioned the  use of the  words "gross degradation" 
i n  Line 17 .  He wondered whether t h i s  might no t  allow a teacher ,  o r  
o t h e r  person respons ib le  f o r  a minor f o r  a  s p e c i a l  purpose, t o  use 
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fo rce  which would simply degrade the  minor, a s  opposed t o  "grossly11 
degrading him. He wondered whether minors should be subjec t  t o  any 
degradation. 

The Committee discussed Subsection 4 of Sect ion 605 a t  length ,  
and p a r t i c u l a r l y  the  quest ion of whether the  s e c t i o n  was intended t o  
allow a doctor t o  opera te  on a competent a d u l t ,  i f  the opera t ion  were 
ordered by a cour t  of competent j u r i s d i c t i o n .  

A t  t h i s  poin t  the  Committee recessed f o r  lunch and reconvened 
a t  1:15 p.m., a t  which time i t  took up cons idera t ion  of the minutes 
of the  l a s t  meeting. 

I T  WAS MOVED BY JUDGE PEARCE, SECONDED BY REPRESENTATIVE HILLEBOE , 
AND UNANIMOUSLY CARRIED t h a t  the reading of the  minutes of the  meeting 
of January 24-25, 1972, be waived, and the  minutes be approved a s  
d i s t r i b u t e d .  

The Committee then continued d iscuss ion  of Subsection 4 of Sec t ion  
605. Professor Lockney suggested t h a t  semicolons be placed a f t e r  t h e  
word "emergency" i n  Line 4 of Subsection 4 ,  and a f t e r  the f i r s t  word 
"pat ient"  i n  Line 5 of Subsection 4 ,  i n  order  t o  ensure t h a t  the  doctor  
would not  be pro tec ted  i n  operat ing except on a minor or incompetent, 
i f  he operated by cour t  order .  

I T  WAS MOVED BY PROFESSOR LOCKNEY, SECONDED BY JUDGE PEARCE, AND 
CARRIED t h a t  semicolons be placed i n  Subsection 4 of Section 605 as 
per  Professor  Lockney's suggestion. (See a d d i t i o n a l  motion on t h i s  
s u b j e c t ,  i n f r a ,  P. 44.)  

The Chairman then c a l l e d  on the Committee Counsel t o  read Sec t ion  
606, a s  follows: 

SECTION 606. USE OF FORCE I N  DEFENSE OF PREMISES AND PROPERTY. ) 

Force i s  j u s t i f i e d  i f  i t  i s  used t o  prevent o r  terminate an unlawful 

e n t r y  or  other  t r e spass  i n  or upon premises, or  t o  prevent an unlawful 

ca r ry ing  away or damaging of property,  i f  the  person using such f o r c e  

f i r s t  reques ts  the  person aga ins t  whom such f o r c e  i s  t o  be used t o  

d e s i s t  from h i s  i n t e r f e r e n c e  with the premises or  property,  except  t h a t :  

1. A reques t  i s  no t  necessary i f  i t  would be use less  ( ( ( t o  make 

the r e q u e s t , ) ) )  or  ( ( ( i t  would b e ) ) )  dangerous t o  make t h e  

reques t ;  or  s u b s t a n t i a l  damage would be done t o  the proper ty  



sought t o  be pro tec ted  before the  reques t  could e f f e c t i v e l y  
T 

be made; and - 
2. The use of fo rce  i s  no t  j u s t i f i e d  t o  prevent or terminate  a 

t respass  i f  i t  w i l l  expose the  t r e s p a s s e r  t o  s u b s t a n t i a l  

danger of se r ious  bodi ly in ju ry .  

The Committee Counsel noted t h a t  Sect ion 606 would replace  t h a t  
p o r t i o n  of Subsection 3 of Section 12-26-03 which allows the use of 
f o r c e  t o  prevent a t r e spass  or  other  unlawful in te r fe rence  with r e a l  
o r  personal property which was i n  the lawful possession of the  person 
using the fo rce .  

Judge Pearce questioned the language of Subsection 2 of Sec t ion  
606 on the  b a s i s  t h a t  the  word "trespass" was sub jec t  t o  misconstruct ion.  
He f e l t  t h a t  " t respass"  could be construed t o  include burglary o r  o the r  
e n t r y  on premises f o r  the  purpose of committing a felony.  The Chairman 
requested t h a t  f u r t h e r  cons idera t ion  of Sec t ion  606 be held i n  
abeyance u n t i l  Sect ions 607 and 619 had been read .  The Committee 
Counsel read Sect ions 607 and 619, a s  follows: 

SECTION 607. LIMITS ON THE USE OF FORCE: EXCESSIVE FORCE; 

DEADLY FORCE. ) 1. A person i s  not j u s t i f i e d  i n  using more fo rce  

than i s  necessary and appropr ia te  under the  circumstances. 

2.  Deadly fo rce  i s  j u s t i f i e d  i n  the following instances:  

a .  When i t  i s  express ly  authorized by ( ( ( a  f e d e r a l  s t a t u t e ) ) )  

law or  occurs i n  the  lawful conduct of war; - 1 

b .  When used i n  lawful se l f -defense ,  o r  i n  lawful defense of 

o the r s ,  i f  such fo rce  i s  necessary t o  p ro tec t  the  a c t o r  o r  

anyone e l s e  a g a i n s t  death,  se r ious  bodi ly  in ju ry ,  or  t h e  

commission of ( ( ( a  fe lony)) )  an of fense  involving v io lence .  - 
(((except  t h a t  t h e ) ) )  - The use of deadly fo rce  i s  not  j u s t i f i e d  ' 

i f  i t  can be avoided, with s a f e t y  t o  the  a c t o r  and o t h e r s ,  by 

r e t r e a t  o r  o the r  conduct involving minimal in te r fe rence  wi th  

the  freedom of the  person menaced. A person seeking t o  p r o t e c l  



someone e l s e  must, before using deadly force ,  t r y  t o  cause 

t h a t  person t o  r e t r e a t ,  o r  otherwise comply with the  r equ i re -  

ments of t h i s  provis ion,  i f  s a f e t y  can be obtained thereby 

( (  b u t ) ) ) .  But, 1. a publ ic  servant  ( ( ( o r  an o f f i c e r  of 

a sh ip  o r  a i r c r a f t ) ) )  j u s t i f i e d  i n  using force i n  the  perform- 

ance of h i s  d u t i e s  o r  a person j u s t i f i e d  i n  using fo rce  i n  

h i s  a s s i s t a n c e  need not  d e s i s t  from h i s  e f f o r t s  because of 

r e s i s t a n c e  o r  threatened r e s i s t a n c e  by or  on behalf  of the  

person a g a i n s t  whom h i s  a c t i o n  i s  d i r e c t e d ,  and 2.  no person 

i s  requi red  t o  r e t r e a t  from h i s  dwelling, or  place of work, 

unless he was the o r i g i n a l  aggressor or  i s  a s s a i l e d  by a 

person who he kaows a l s o  dwells or  works there ;  

c .  When used by a person i n  possession or  con t ro l  of a dwell ing 

or  place of work, or a person who i s  l icensed  or p r i v i l e g e d  

t o  be t h e r e ,  i f  such force i s  necessary 1. t o  prevent com- 

mission of a rson ,  burglary,  robbery,  or  ( ( ( a  f e lony) ) )  - an 

offense involving violence upon or  i n  the dwelling or  p lace  

of work, or  2.  t o  prevent a person i n  f l i g h t  immediately 

a f t e r  committing a robbery or  burglary from taking t h e  f r u i t s  

thereof from t h e  dwelling o r  place of work, and the use of 

force  o ther  than deadly fo rce  f o r  such purposes would expose 

anyone t o  s u b s t a n t i a l  danger of se r ious  bodi ly i n j u r y ;  

d .  When used by a publ ic  servant  authorized t o  e f f e c t  a r r e s t s  o r  

prevent escapes,  i f  such fo rce  i s  necessary t o  e f f e c t  an 

a r r e s t  or  t o  prevent the escape from custody of a person who 

has committed o r  attempted t o  commit ( ( ( a  fe lony)) )  an o f fense  



involving v io lence ,  o r  i s  at tempting t o  escape by the  use of 1 
a deadly weapon, o r  has otherwise ind ica ted  t h a t  he i s  l i k e l y  

t o  endanger human l i f e  or  t o  i n f l i c t  se r ious  bodily i n j u r y  

unless apprehended without delay;  

e .  When used by a  guard or  other  publ ic  servant ,  i f  such f o r c e  

i s  necessary t o  prevent the escape of a  pr i soner  from a 

detent ion f a c i l i t y ,  unless he knows t h a t  the pr isoner  i s  n o t  

such a  person as  described i n  paragraph d above. A d e t e n t i o n  

f a c i l i t y  i s  any place used f o r  t h e  confinement, pursuant t o  a 

court  order ,  of a  person 1. charged with or  convicted of a n  

offense,  or  2 .  charged with being or  adjudicated a  j u v e n i l e  

del inquent ,  or  3 .  held f o r  e x t r a d i t i o n ,  or 4. otherwise 

confined pursuant t o  cour t  order ;  

f .  When used by a  publ ic  servant ,  i f  such force  i s  necessary 

( ( ( ( i )  t o  prevent over t  and f o r c e f u l  a c t s  of t reason,  i n s u r -  

rec  t i o n  or sabotage,  o r  ( i i ) )  ) )  t o  prevent murder, manslaughter, 

aggravated a s s a u l t ,  arson,  robbery, burglary, or  kidnapping 

i n  the course of a  r i o t , i f  t he  deadly force  i s  employed 9 
following reasonable no t i ce  of i n t e n t  t o  employ deadly f o r c e ,  

and does not  c a r r y  with i t  ( ( ( a n ) ) )  unreasonable danger t o  

( ( ( l i f e  o f ) ) )  nonpar t ic ipants  i n  t h e  r i o t ,  and i s  employed 

pursuant t o  a  dec i s ion  or order of a  publ ic  servant  having 

supervisory a u t h o r i t y  over ( ( ( t e n ) ) )  th ree  or  more o the r  

publ ic  servants  concerned i n  the  suppression of the r i o t ;  

( ( ( g .  When used by an o f f i c e r  of a s h i p  or  a i r c r a f t  i f  such f o r c e  

i s  necessary t o  prevent overt  and f o r c e f u l  a c t s  of mutiny, 
1 



a f t e r  the  p a r t i c i p a n t s  i n  such a c t s  a g a i n s t  whom such f o r c e  

i s  t o  be used have been ordered t o  cease  and given reasonable 

no t i ce  of i n t e n t  t o  employ deadly f o r c e ; ) ) )  

g .  When used by a  duly l icensed physician,  or  a  person a c t i n g  a t  

h i s  d i r e c t i o n ,  i f  such force i s  necessary ( ( ( i n  o r d e r ) ) )  t o  

adminis ter  a  recognized form of t reatment  t o  promote t h e  

physical  o r  mental hea l th  of a  p a t i e n t  and i f  the t reatment  

i s  administered 1. i n  an emergency, o r  2 .  with the consent  

of the  p a t i e n t ,  o r ,  i f  the p a t i e n t  i s  a  minor or an incompetent 

person, with the  consent of h i s  pa ren t ,  guardian, or  o t h e r  

person en t rus ted  with h i s  ca re  and supervis ion,  or  3 .  by order  

of a  cour t  of competent j u r i s d i c t i o n ;  

h ,  When used by a  person who i s  d i r e c t e d  or  authorized ( ( ( t o  use 

deadly f o r c e ) ) )  by a  public servant, ( ( ( o r  an o f f i c e r  of a  

sh ip  or a i r c r a f t ) ) )  and who does no t  know t h a t ,  i f  such i s  

the case ,  the  publ ic  servant  ( ( ( o r  such o f f i c e r ) ) )  i s  himself 

not  authorized t o  use deadly fo rce  under the  circumstances.  

SECTION 619. DEFINITIONS.) I n  t h i s  chapter :  

1. "Force" means physical  ac t ion ,  t h r e a t ,  or  menace a g a i n s t  

another ,  and includes confinement; 

2, " ~ e a d l y  force"  means force  which a  person uses with t h e  i n t e n t  

of causing,  o r  which he knows c r e a t e s  a  s u b s t a n t i a l  r i s k  of 

causing, dea th  o r  ser ious  bodi ly  i n j u r y .  ( ( ( I n t e n t i o n a l l y  

f i r i n g  a  f i r ea rm or  hur l ing  a d e s t r u c t i v e  device i n  t h e  

d i r e c t i o n  of another  person or a t  a  moving vehic le  i n  which 

another person i s  believed t o  be c o n s t i t u t e s  deadly f o r c e . ) ) )  



A t h r e a t  t o  cause death or se r ious  bodi ly  i n j u r y ,  by the  T 
production of a weapon or otherwise,  s o  long a s  the a c t o r ' s  

i n t e n t  i s  l imi ted  t o  c rea t ing  an apprehension t h a t  he w i l l  

use deadly fo rce  i f  necessary,  does no t  c o n s t i t u t e  deadly 

force ;  

3 .  "Premises" means a l l  or any p a r t  of a bui ld ing  or  r e a l  

property,  or  any s t r u c t u r e ,  veh ic le ,  or  watercraf t  used f o r  

overnight lodging of persons, or  used by persons f o r  c a r r y i n g  

on business  the re in ;  

4.  "Dwelling" means any bui lding o r  s t r u c t u r e ,  though movable o r  

temporary, or a por t ion  thereof ,  which i s  f o r  the time being 

a person ' s  home or  place of lodging. 

Representat ive Hilleboe questioned the l a s t  sentence of Subsect ion 
2 of Section 619 and asked whether t h i s  would allow people t o  walk 
about the  s t r e e t s  wi th  a loaded f i rearm. The Committee discussed t h i s  
ques t ion ,  and the f u r t h e r  question regarding a t  what o i n t  the  d i s p l a y  
of a loaded f i rearm could be considered "deadly force', or any kind 
of "force" a t  a l l .  

The Committee rever ted  t o  discussion of Sec t ion  607, and p a r t i c u -  
l a r l y  the use of the  words "an offense" i n  p lace  of the words "a 
felony" i n  Subsections 2 ( b ) ,  ( c ) ,  and ( d ) .  M r .  Webb noted t h a t  t h i s  
would allow the use of deadly force  aga ins t  someone attempting t o  
p e r p e t r a t e  simple a s s a u l t ,  a s  t h a t  crime i s  def ined i n  our p resen t  

.- 

s t a t u t e s  . 
I T  WAS MOVED BY JUDGE ERICKSTAD AND SECONDED BY MR. WEBB t h a t  the  

s t a f f ,  i n  the present  d r a f t ,  and f u t u r e  d r a f t s ,  use the  words "felony" 
and "misdemeanor" where they a r e  used i n  the  d r a f t  of the proposed 
FCC by the National Commission, when such words a r e  used i n  a con tex t  
ind ica t ing  t h a t  they a r e  n o t  used t o  c l a s s i f y  a p a r t i c u l a r  s u b s t a n t i v e  . 
offense .  

The Committee discussed Subdivision b of Subsection 2 of Sec t ion  
607, and i t  was noted t h a t  t h i s  would r e s t r i c t  the  use of deadly 
f o r c e  by a law enforcement o f f i c e r  attempting t o  e f f e c t  an a r r e s t  o r  
prevent  an escape t o  those s i t u a t i o n s  where the  person t o  be a r r e s t e d  
o r  who i s  escaping had committed or  attempted t o  commit a felony 
involving violence.  M r .  Webb questioned whether the  law enforcement 
o f f i c e r ' s  au thor i ty  t o  use deadly fo rce  should be l imited t o  f e l o n i e s  1 
"involving violence".  



p THE MOTION OF JUDGE ERICKSTAD regarding the  use of the  words 
"felony" and "misdemeanor" a s  s t a t e d  above CARRIED. 

The Committee then launched i n t o  d iscuss ion  of the use of 
a l t e r n a t i v e  provis ions ,  and whether a l t e r n a t i v e s  should be presented 
i n  t h e  main d r a f t  o r  presented as  a d d i t i o n a l  b i l l s  amending the  
complete r ev i so ry  b i l l  a s  recommended by the  Committee. The Committee 
Counsel noted t h a t ,  where he was aware of con t rovers i a l  pol icy  de- 
c i s i o n s ,  the d r a f t s  could be presented wi th  a l t e r n a t i v e  language i n  
them. It was the  consensus of the Committee t h a t  the  d r a f t s  should 
con ta in  a l t e r n a t i v e  presenta t ions  by the  s t a f f ,  where the s t a f f  was 
aware of a  poss ib le  con t rovers i a l  pol icy  quest ion.  

I T  WAS MOVED BY JUDGE PEARCE AND SECONDED BY JUDGE ERICKSTAD 
t h a t  Section 607, a s  amended, be adopted by the  Committee, inc luding  
adoption of r e s t r i c t i o n s  on the  use of deadly fo rce  by law enforcement 
o f f i c e r s  and o the r s  t o  ins t ances  where the  person upon whom the  f o r c e  
i s  t o  be used has committed o r  attempted t o  commit a  felony "involving 
violence".  

The Committee discussed Subdivision g of Subsection 2 of Sec t ion  
607 and noted t h a t ,  a s  d r a f t e d ,  i t  would p r o t e c t  a  duly l icensed  
physician who had performed an operat ion upon a competent a d u l t ,  
where such opera t ion  was ordered by a  c o u r t .  JUDGE PEARCE, W I T H  THE 
CONSENT OF JUDGE ERICKSTAD, AMENDED HIS MOTION regarding Sect ion 607 
t o  d e l e t e  the numeral "3." where i t  appeared i n  Line 8 of Subdivis ion 
g ,  and t o  i n s e r t  the following "3. ' I  be fore  the  word " i f "  i n  Line 6 
of Subdivision g .  

M r .  Webb suggested t h a t  Subdivision f  of Subsection 2 of Sec t ion  
607 be de le ted ,  as i t  might not  present  an adequate r e s t r i c t i o n  on 
t h e  use of unreasonable fo rce  i n  the course of a  r i o t .  JUDGE PEARCE, 
WITH THE CONSENT OF JUDGE ERICKSTAD, AGREED TO AMEND HIS MOTION s o  
a s  t o  include a  d e l e t i o n  of Subdivision f  of Subsection 2 of Sec t ion  r 607. JUDGE PEARCE'S MOTION, AS FURTHER AMENDED, THEN CARRIED. 

Mr. Webb explained h i s  vote  by not ing t h a t  he voted "aye", b u t  
wants an a l t e r n a t i v e  d r a f t e d  t o  Subdivision d of Subsection 2 of 
Sec t ion  607 so a s  t o  provide t h a t  "public se rvan t s  can e f f e c t  a r r e s t s  
o r  prevent escapes f o r  f e l o n i e s ,  whether o r  n o t  such fe lon ies  involve  
violence".  

Judge Smith noted he was a f r a i d  t h a t  Subsection 4 of Sec t ion  
605 and Subdivision g of Subsection 2 of Sec t ion  607, r e l a t i n g  t o  t h e  
j u s t i f i e d  use of f o r c e  by physicians,  c r e a t e  an inference t h a t  t h e  
profess ional  ac t ions  of physicians a r e  c r imina l ,  unless  a  s p e c i f i c  
s t a t u t e  j u s t i f i e s  or  au thor izes  them. 

The Committee f u r t h e r  discussed the quest ion of whether a  
physician should be j u s t i f i e d  i n  opera t ing  on a  competent a d u l t ,  i f  

r such operat ion i s  ordered by a  cour t .  Judge Er icks tad  suggested t h a t  



t h e  s t a f f  do research  on the  quest ion of the  ex ten t  t o  which p r e s e n t  1 
North Dakota s t a t u t e s  au thor ize  cour ts  t o  order  medical operat ions on 
competent adu l t s .  The Chairman d i rec ted  the  s t a f f  t o  ca r ry  out  t h i s  
r e sea rch ,  and i n  a d d i t i o n  t o  do some resea rch  on the  extent  t o  which 
f e d e r a l  s t a t u t e s  allow medical treatment of competent adu l t s  by c o u r t  
order .  

IT WAS MOVED BY PROFESSOR LOCKNEY, SECONDED BY JUDGE PEARCE, 
AND CARRIED t h a t  the  Committee reconsider  the  a c t i o n  whereby i t  
renumbered the  provis ions of Subdivision g of Subsection 2 of Sec t ion  
607, and t h a t  Subdivision g of Subsection 2 of Sect ion 607 and Sub- 
s e c t i o n  4 of Sect ion 605 be amended t o  i n d i c a t e  t h a t  a physician i s  
pro tec ted  i n  operat ing upon a competent a d u l t ,  when such opera t ion  i s  
ordered by a cour t .  

I T  WAS MOVED BY REPRESENTATIVE MURPHY, SECONDED BY SENATOR PAGE, 
AND CARRIED t h a t  the words "under e ighteen  years  old" i n  Line 5 of 
Sec t ion  605 (Subsection 1 )  be de le ted .  

I T  WAS MOVED BY REPRESENTATIVE MURPHY, SECONDED BY REPRESENTATIVE 
KIEFFER, AND CARRIED t h a t  Sect ion 605, a s  amended, be adopted by the  
Committee. 

The Committee then discussed Sect ion  603 f u r t h e r ,  and the  
necess i ty  f o r  M r .  Wolf's amendment t o  t h a t  sec t ion .  I T  WAS MOVED BY 
REPRESENTATIVE KIEFFER, SECONDED BY MR. WEBB, AND CARRIED BY A VOTE OF 
5 "ayes" t o  4 "nays" t h a t  the Committee recons ider  the ac t ion  by which 
i t  had amended Subsection 1 of Sect ion 603. This motion was made i n  
l i g h t  of the provis ions of Sect ion 607, Subsection 1. 

Judge Smith then noted t h a t  perhaps a l l  the  provis ions of Chapter 
600 of the proposed FCC were more comprehensive than was necessary 
i n  North Dakota. I T  WAS MOVED BY JUDGE SMITH AND SECONDED BY MR. 
WEBB t h a t  Chapter 600 of the  proposed FCC be de le ted ,  and t h a t  t h e  
p resen t  North Dakota s t a t u t e s  deal ing with j u s t i f i e d  or  excusable 1 
use of force be s u b s t i t u t e d  f o r  Chapter 600. 

The Committee discussed t h i s  motion a t  length,  and i t  was noted 
t h a t  Chapter 600 was an i n t e g r a l  p a r t  of t h e  scheme of the proposed 
FCC. JUDGE SMITH, WITH THE CONSENT OF HIS SECOND, WITHDREW HIS MOTION 
i n  favor  of an i n d i c a t i o n  on the record t h a t  he d id  not think t h e  
Committee should b l i n d l y  accept  any of the provis ions of the proposed 
FCC simply because they had been d ra f t ed  by a National Commission. 

The Committee then f u r t h e r  considered Sect ion  603, and IT WAS 
MOVED BY JUDGE PEARCE, SECONDED BY JUDGE ERICKSTAD, AND CARRIED BY A 
VOTE OF 7 t o  3,  t c  adopt Sec t ion  603 a s  presented i n  the d r a f t  pre- 
pared by the s t a f f  . 

The Committee f u r t h e r  considered Sect ion  601, and I T  WAS MOVED 
BY PROFESSOR LOCKNEY, SECONDED BY SENATOR PAGE, AND CARRIED t h a t  t h e  1 Committee adopt Sec t ion  601 a s  presented i n  the  s t a f f  d r a f t .  



In  regard t o  Sect ion  606, I T  WAS MOVED BY REPRESENTATIVE MURPHY, 
SECONDED BY JUDGE PEARCE, AND CARRIED t h a t  Subsection 2 of Sec t ion  606 
be de le ted ,  and t h a t  the  necessary a d d i t i o n a l  grammatical changes be  
made t o  the remainder of the sec t ion .  

Judge Pearce noted t h a t  h i s  second of the  motion, and h i s  
a f f i r m a t i v e  vote  ind ica ted  he bel ieved t h a t  Subsection 2 was unneces- 
s a r y ,  s ince  the genera l  l i m i t a t i o n  on the  use of force  contained i n  
Subsection 1 of Sect ion  607 already covered the  language of Subsect ion 
2 of Sect ion 606. 

I T  WAS MOVED BY REPRESENTATIVE MURPHY, SECONDED BY JUDGE PEARCE, 
AND CARRIED t h a t  Sec t ion  606, a s  amended, be adopted by the  Committee. 

The Chairman c a l l e d  on the  Committee Counsel t o  read Sect ion  608, 
a s  follows: 

SECTION 608. EXCUSE.) 1. A ~ e r s o n ' s  conduct i s  excused i f  he 

be l i eves  t h a t  the  f a c t u a l  s i t u a t i o n  i s  such t h a t  h i s  conduct i s  

necessary and appropr ia t e  f o r  any of the purposes which would e s t a b l i s h  

a j u s t i f i c a t i o n  or  excuse under t h i s  chapter ,  even though h i s  b e l i e f  

i s  mistaken ( ( ( ,  except t h a t , ) ) ) .  However, i f  h i s  b e l i e f  i s  n e g l i g e n t l y  

or  r e c k l e s s l y  held,  i t  i s  not  an excuse i n  a prosecution f o r  an 

of fense  f o r  which negligence or  recklessness ,  a s  the  case may be,  

s u f f i c e s  t o  e s t a b l i s h  c u l p a b i l i t y .  Excuse under t h i s  subsect ion i s  

a defense or a f f i r m a t i v e  defense according t o  which type of defense 

would be es t ab l i shed  had the  f a c t s  been a s  the  person bel ieved them 

t o  be.  

2 .  A person 's  conduct i s  excused i f  i t  would otherwise be 

j u s t i f i e d  or  excused under t h i s  chapter,but i s  marginally has ty  o r  

excessive because he was confronted with an emergency precluding 

adequate appra i sa l  o r  measured reac t ion .  

The Committee Counsel noted t h a t  t h i s  s e c t i o n  would rep lace  t h e  
essence of Sect ion 12-27-03, although i t s  provis ions a r e  not  e x a c t l y  
appos i te  t o  the provis ions  of Section 12-27-03. 

The Committee discussed Subsection 2 of Sect ion 608, dea l ing  
with marginally has ty  or  excessive a c t i o n  taken i n  an emergency. 



It was noted t h a t  t h e  f e d e r a l  comments t o  Sect ion  608 do not  adequately-  
d e f i n e  "marginally has ty  or  excessive1'.  

I T  WAS MOVED BY JUDGE PEARCE, SECONDED BY JUDGE ERICKSTAD, AND 
CARRIED t h a t  the words " fac tua l  s i t u a t i o n  i s 1 '  i n  Line 2 of Sec t ion  
608 be de le ted  and t h a t  the  words " fac t s  a r e "  be i n s e r t e d  i n  l i e u  
the reof ;  and i n  a d d i t i o n  t h a t  Subsection 2 of Sec t ion  608 be d e l e t e d ,  
and t h a t  the appropr ia te  grammatical changes be made i n  the  remainder 
of t h e  sec t ion .  

Judge Erickstad explained t h a t  he seconded the motion and voted 
"aye" because he be l i eves  t h a t  the essence of Subsection 2 i s  covered 
i n  Subsection 1, s ince  the  question of whether a person acted 
neg l igen t ly  or  r e c k l e s s l y  would be based i n  p a r t  on a determinat ion 
a s  t o  whether t h a t  person was faced with an "emergency". 

The Committee d id  not  consider Sec t ion  609, s ince  there  was a 
previous motion t o  the e f f e c t  t h a t  Sect ion 609 be red ra f t ed ,  taking 
i n t o  account the provis ions of Section 4-8 of the  I l l i n o i s  Criminal 
Code. (See motion on Page 21, supra.)  

The Chairman c a l l e d  on the Committee Counsel t o  read Sect ion  
610, a s  follows: 

SECTION 610. DURESS.) 1. I t  i s  an a f f i rma t ive  defense - t o  a 

c r imina l  charge t h a t  the  a c t o r  engaged i n  the  proscribed conduct 

because he was compelled t o  do so  by t h r e a t  of imminent death o r  

s e r i o u s  bodily i n j u r y  t o  himself or another .  i n  a prosecution f o r  

( ( ( a n ) ) )  a c l a s s  C o r  c l a s s  D offense (((which does not  c o n s t i t u t e  

a f e l o n y ) ) ) ,  i t  i s  an a f f i rma t ive  defense t h a t  the  ac to r  engaged i n  3 

t h e  proscribed conduct because he was compelled t o  do so by f o r c e  o r  

t h r e a t  of force.  Compulsion within the  meaning of t h i s  sec t ion  e x i s t s  

only i f  the fo rce ,  t h r e a t ,  or  circumstances would render a person of 

reasonable firmness incapable of r e s i s t i n g  the  pressure.  

2 .  The defense defined i n  t h i s  s e c t i o n  i s  no t  ava i l ab le  t o  a 

person who, by v o l u n t a r i l y  en ter ing  i n t o  a c r iminal  e n t e r p r i s e ,  o r  

otherwise,  w i l l f u l l y  placed himself i n  a s i t u a t i o n  where i t  was 

foreseeable  he would be subjected t o  duress ,  The defense i s  a l s o  9 



15 unavailable if he was negligent in placing himself ir. such a situation, 

16 whenever negligence suffices to establish culpability for the offense 

17 charged. 

The Committee Counsel noted that Section 610 deals with the 
defense of "duress", and would replace Section 12-05-04 of the Century 
Code. The Committee discussed the definition of "compulsion" con- 
tained in the last sentence of Subsection 1. Judge Pearce noted that 
the handling of the duress defense in the Illinois Criminal Code was 
probably better than the draft of Section 610. 

IT WAS MOVED BY JUDGE PEARCE, SECONDED BY PROFESSOR LOCKNEY, 
AND CARRIED that Section 610 be redrafted, taking into consideration 
the provisions of Section 7-11 of the Illinois Criminal Code. 

The Committee considered Section 619 further, and IT WAS MOVED BY 
PROFESSOR LOCKNEY, SECONDED BY JUDGE PEARCE, AND CARRIED that the 
Committee adopt Section 619 as presented in the staff draft. 

The Committee Counsel noted that the draft presented at this 
meeting contained sections which would be considered at the next 
meeting of the Committee, and asked all Committee members to retain 
that draft for study prior to the next meeting of the Committee, and 
for use at that meeting. 

The Chairman noted that, according to the schedule adopted at 
the beginning of this meeting, the next meeting of the Committee 
would be on April 6-7, 1972, and declared that, without objection, 
the Committee would stand adjourned until that date. The Committee 
adjourned at 4:55 p.m. on Friday, March 3, 1972. 

John A. Graham 
Assistant Director 



APPENDIX "A" 

-1 
SECTION 101. TITLE; RETROACTIVITY; APPLICATION; CONTEMPT POWER.) 

1. T i t l e  12 of the  Century Code may be c i t e d  a s  the North Dakota 

Criminal Code. 

2. This t i t l e ,  except a s  provided i n  subsect ion 3 of t h i s  s e c t i o n ,  

s h a l l  no t  apply t o  of fenses  committed p r i o r  t o  i t s  e f f e c t i v e  d a t e .  

Prosecutions fo r  such of fenses  s h a l l  be governed by p r i o r  law, which 

i s  continued i n  e f f e c t  f o r  t h a t  purpose. For the  purposes of t h i s  

s e c t i o n ,  an of fense  was committed p r i o r  t o  t h e  e f f e c t i v e  da te  of t h i s  

t i t l e  i f  any of the  elements of the of fense  occurred p r i o r  t h e r e t o .  

3 .  I n  cases  pending on or  a f t e r  the e f f e c t i v e  da te  of t h i s  t i t l e ,  

and involving offenses  committed p r i o r  the re to :  

a .  The provis ions of t h i s  t i t l e  according a defense or  

mi t iga t ion  s h a l l  apply, with the  consent of the defendant ;  

and, 

b.  The c o u r t ,  with the consent of the  defendant, may impose 

sentence under the  provis ions of t h i s  t i t l e  which a r e  

appl icable  t o  the offense and the  offender .  1 
4. No conduct or  omission to  a c t  c o n s t i t u t e s  an offense un less  

i t  i s  declared t o  be an of fense  under t h i s  t i t l e ,  the  Const i tu t ion  of 

t h i s  s t a t e ,  or another s t a t u t e  of t h i s  s t a t e .  

5. The provis ions of t h i s  chapter a r e  appl icable  t o  of fenses  

def ined  by other  s t a t u t e s ,  unless  otherwise provided i n  t h i s  t i t l e .  

6 .  This s e c t i o n  does n o t  a f f e c t  t h e  power of a cour t  or  l e g i s -  

l a t u r e  t o  punish f o r  contempt, or  t o  employ any enforcement sanc t ion  

authorized by law, nor does t h i s  sec t ion  a f f e c t  any power conferred 

by law upon m i l i t a r y  a u t h o r i t y  t o  impose punishment upon of fenders .  7 

(Note: Subsections 4 ,  5 ,  and 6 a r e  t o  r ece ive  f u r t h e r  con- 
s i d e r a t i o n . )  
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SECTION 102. GENERAL PURPOSES.) The general purposes of this 

title are to establish a system of prohibitions, penalties, and 

correctional measures to deal with conduct that unjustifiably and 

inexcusably causes or threatens harm to those individual or public 

interests for which governmental protection is appropriate. To this 

end, the provisions of this title are intended, and shall be construed, 

to achieve the following objectives: 

To ensure the public safety through: a. vindication of 

public norms by the imposition of merited punishment; b. 

the deterrent influence of the penalties hereinafter pro- 

vided; c. the rehabilitation of those convicted of violations 

of this title; and d. such confinement as may be necessary 

to prevent likely recurrence of serious criminal behavior; 

By definition and grading of offenses, to define the limits 

and systematize the exercise of discretion in punishment and 

to give fair warning of what is prohibited and of the 

consequences of violation; 

To prescribe penalties which are proportionate to the 

seriousness of offenses and which permit recognition of 

differences in rehabilitation possibilities among individual 

offenders; 

To safeguard conduct that is without guilt from condemnation 

as criminal and to condemn conduct that is with guilt as 

criminal ; 

To prevent arbitrary or oppressive treatment of persons 

accused or convicted of offenses ; 
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9 
6 .  To def ine  t h e  scope of s t a t e  i n t e r e s t  i n  law enforcement 

aga ins t  s p e c i f i c  offenses  and t o  systematize the  e x e r c i s e  

of s t a t e  c r iminal  j u r i s d i c t i o n .  

SECTION 103. PROOF AND PRESUMPTIONS.) 1. No person may be 

convicted of an of fense  unless  each element of the  offense i s  proved 

beyond a reasonable doubt. An accused i s  presumed innocent u n t i l  

proven g u i l t y ,  The f a c t  t h a t  he has been a r r e s t e d ,  confined, or  

charged with the of fense  g ives  r i s e  t o  no inference  of g u i l t  a t  h i s  

t r i a l .  "Element of an offense" means: a .  the  forbidden conduct; b .  

t h e  a t tendant  circumstances spec i f i ed  i n  the  d e f i n i t i o n  and grading 

of t h e  offense;  c .  the  requi red  c u l p a b i l i t y ;  d.  any required r e s u l t ;  

and e .  the nonexistence of a defense a s  t o  which the re  i s  evidence 

i n  t h e  case s u f f i c i e n t  t o  g ive  r i s e  t o  a reasonable doubt on the  i s s u e .  

2 ,  Subsection 1 does n o t  r equ i re  negating a defense: a ,  by 

a l l e g a t i o n  i n  the charging document; o r  b .  by proof,  unless the  i s s u e  

i s  i n  the case a s  a r e s u l t  of evidence s u f f i c i e n t  t o  r a i s e  a reasonable  

doubt on the i s s u e .  Unless i t  i s  otherwise provided or the  con tex t  
1 

p l a i n l y  requi res  otherwise,  i f  a s t a t u t e  ou t s ide  t h i s  t i t l e  de f in ing  

an of fense ,  or a r e l a t e d  s t a t u t e ,  or  a r u l e  o r  r egu la t ion  thereunder,  

conta ins  a provis ion c o n s t i t u t i n g  an exception from criminal l i a b i l i t y  

f o r  conduct which would otherwise be included wi th in  the p r o h i b i t i o n  

of t h e  offense,  t h a t  the  defendant came wi th in  such exception i s  a 

defense.  

3. Subsection 1 does no t  apply t o  any defense which i s  e x p l i c i t l y  

designated an "af f i rmat ive  defense1'.  An a f f i rma t ive  defense must be  

proved by the  defendant by a preponderance of evidence. 1 



4 ,  When a  s t a t u t e  e s t a b l i s h e s  a  presumption, i t  has t h e  fol lowing 

consequences : 

I f  t h e r e  i s  s u f f i c i e n t  evidence of the  f a c t s  which gave r i s e  

t o  the  presumption, the  presumed f a c t  i s  deemed s u f f i c i e n t l y  

proved t o  warrant submission of the  i s s u e  t o  a  jury  un less  

the c o u r t  i s  s a t i s f i e d  t h a t  the  evidence a s  a  whole c l e a r l y  

negates t h e  presumed f a c t ;  

I n  submitt ing the  i s s u e  of the  ex i s t ence  of the presumed 

f a c t  t o  a  ju ry ,  the  court  s h a l l  charge t h a t ,  although t h e  

evidence as  a whole must e s t a b l i s h  the  presumed f a c t  beyond a  

reasonable doubt, the jury may a r r i v e  a t  t h a t  judgment on t h e  

b a s i s  of t h e  presumption a lone ,  s i n c e  the  law regards t h e  

f a c t s  giving r i s e  t o  the presumption a s  s t rong evidence of 

the f a c t  presumed. 

When a s t a t u t e  dec la res  t h a t  given f a c t s  c o n s t i t u t e  a  prima 

f a c i e  case,  proof of such f a c t s  warrants submission of a  case  t o  t h e  

j u r y  with the usual  i n s t r u c t i o n s  on burden of proof and without 

a d d i t i o n a l  i n s t r u c t i o n s  a t t r i b u t i n g  any s p e c i a l  probative f o r c e  t o  

t h e  f a c t s  proved. 

SECTION 109. GENERAL DEFINITIONS.  ) As used i n  t h i s  t i t l e ,  

un less  a  d i f f e r e n t  meaning p l a i n l y  i s  requi red:  

1. "Bodily in jury"  means any impairment of physical  cond i t ion ,  

including phys ica l  pain; 

2, "Court" means any of the following cour t s :  the supreme c o u r t ,  

a  d i s t r i c t  c o u r t ,  a  county cour t  wi th  increased j u r i s d i c t i o n ,  

a  county j u s t i c e ,  and a county c o u r t ;  
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'Qangerous weapon" means any switch blade or  g rav i ty  k n i f e ,  -9 

machete, s c i m i t a r , s t i l e t t o ,  sword, or  dagger; any b i l l y ,  

blackjack, sap,  bludgeon, cudgel,  metal  knuckles or sand 

c lub;  any s lungshot ;  and any p ro jec to r  of a bomb or any 

objec t  containing or  capable of producing and emi t t ing  any 

noxious l i q u i d ,  gas or substance; 

"Destructive device" means any explosive,  incendiary o r  

poison gas bomb, grenade, mine, rocke t ,  miss i l e ,  or  s i m i l a r  

device ; 

"Explosive" means gunpowders, powders used f o r  b l a s t i n g  , a l l  

forms of high explos ives ,  b l a s t i n g  mate r i a l s ,  fuses  (o the r  

than e l e c t r i c  c i r c u i t  breakers) ,  de tonators ,  and o ther  

detonating agents ,  smokeless powders, and any chemical 

compounds, mechanical mixture, or  o the r  ingredients  i n  such 

proport ions,  q u a n t i t i e s  or packing t h a t  i g n i t i o n  by f i r e ,  

by f r i c t i o n ,  by concussion, by percussion,  or  by de tonat ion  

of the  compound, or  mater ia l  o r  any p a r t  thereof may cause 

an explosion; 1 

"Firearm" means any weapon which w i l l  expel ,  or  i s  r e a d i l y  

capable of expe l l ing ,  a p r o j e c t i l e  by the  a c t i o n  of an 

explosive and inc ludes  any such weapon, loaded or unloaded, 

commonly r e f e r r e d  t o  a s  a p i s t o l ,  r evo lve r ,  r i f l e ,  gun, 

machine gun, shotgun, bazooka, or  cannon; 

"Force" means phys ica l  ac t ion ;  

"Government" means (a) the government of the  United S t a t e s ,  

of t h i s  s t a t e  o r  any p o l i t i c a l  subdiv is ion  of t h i s  s t a t e :  



(b) any agency, subdivis ion,  o r  department of the foregoing,  

including the  executive,  l e g i s l a t i v e ,  and j u d i c i a l  branches ; 

(c) any corpora t ion  o r  o ther  e n t i t y  e s t ab l i shed  by law t o  

ca r ry  on any governmental funct ion;  and (d) any commission, 

corporat ion,  or  agency es tab l i shed  by s t a t u t e ,  compact, o r  

con t rac t  between or among governments f o r  the  execution of 

intergovernmental  programs; 

8a. "Governmental funct ion" includes any a c t i v i t y  which a  p u b l i c  

servant  i s  l e g a l l y  authorized t o  undertake on behalf  of 

government ; 

9 .  "Person" inc ludes ,  where r e l e v a n t ,  a corporat ion,  p a r t n e r s h i p ,  

unincorporated assoc ia t ion ,  or  o the r  l e g a l  e n t i t y .  When used 

t o  des ignate  a  pa r ty  whose property may be the sub jec t  of 

a c t i o n  c o n s t i t u t i n g  an of fense ,  the  word "person" inc ludes  a  

government which may lawful ly own property i n  t h i s  s t a t e ;  

10. "Harm" means l o s s ,  disadvantage,  o r  i q j u r y  t o  the  person 

a f f e c t e d ,  and includes l o s s ,  disadvantage or i n j u r y  t o  any 

o ther  person i n  whose welfare  he i s  i n t e r e s t e d ;  

11. "Included offense ' '  means an offense:  a .  which i s  e s t a b l i s h e d  

by proof of t h e  same o r  l e s s  than a l l  the  f a c t s  r equ i red  t o  

e s t a b l i s h  commission of the  of fense  charged; b. which 

c o n s i s t s  of c r imina l  f a c i l i t a t i o n  of or  an attempt o r  

s o l i c i t a t i o n  t o  commit the  of fense  charged; or  c .  which 

d i f f e r s  from the  offense charged only i n  t h a t  i t  c o n s t i t u t e s  

a l e s s s e r i o u s  harm or  r i s k  of harm t o  the  same person, 

property,  o r  publ ic  i n t e r e s t ,  o r  because a  l e s s e r  degree of 

c u l p a b i l i t y  s u f f i c e s  t o  e s t a b l i s h  i t s  commission; 



 include^^^ should be read as if the phrase "but is not 

limited to" were also set forth; 

"Judge" includes justice of the Supreme Court; 

"Law enf orcement off icerl' or "peace officer" means a public 

servant authorized by law or by a government agency or 

branch to enforce the law and to conduct or engage in 

investigations or prosecutions for violations of law; 

"Local" means of or pertaining to any political subdivision 

of the state; 

"Official action" means a decision, opinion, recommendation, 

vote, or other exercise of discretion; 

"Official proceeding" means a proceeding heard or which may 

be heard before any government agency or branch or public 

servant authorized to take evidence under oath, including 

any referee, hearing examiner, commissioner, notary, or 

other person taking testimony or a deposition in connection 

with any such proceeding; 

"Public servant" means any officer or employee of government, 1 

including law enforcement officers, whether elected or 

appointed, and any person participating in the performance 

of a governmental function, but the term does not include 

witnesses; 

"Reasonably believesv1 designates a belief which is not reck- 

lessly held by the actor; 

"Serious bodily injury" means bodily injury which creates 

a substantial risk of death or which causes serious permanent 3 



disfigurement,  unconsciousness, extreme pain,  o r  permanent 

or  p ro t rac ted  l o s s  o r  impairment of the  funct ion of any 

bodi ly member o r  organ; 

"Thing of va lueH means a  ga in  o r  advantage, or anything 

regarded, or  which might reasonably be regarded, by t h e  

benef i c i a ry  a s  a  ga in  or advantage, including a  ga in  o r  

advantage t o  any o the r  person. "Thing of pecuniary value" 

means a  th ing  of value i n  the form of money, tangib le  o r  

i n t a n g i b l e  proper ty ,  commercial i n t e r e s t s  or anything e l s e  

the primary s ign i f i cance  of which i s  economic ga in ;  

"Act" o r  "action" means a  bodi ly  movement, whether vo lun ta ry  

or involuntary;  

"~rniss ion"  means a  f a i l u r e  t o  a c t ;  

"Actor" inc ludes ,  where r e l e v a n t ,  a  person g u i l t y  of an 

omission; 

"Acted", and "actions1t inc lude ,  where r e l e v a n t ,  

"omitted t o  a c t "  and "omissions t o  ac t " ;  

"Property" inc ludes  both r e a l  and personal  property;  

IVri t ing" inc ludes  p r i n t i n g ,  typewri t ing,  and copying; 

" ~ i g n a t u r e "  inc ludes  any name, mark, or  s ign  w r i t t e n  o r  

a f f ixed  wi th  i n t e n t  t o  au then t i ca te  any instrument or  w r i t i n g .  

Words used i n  the  s ingu la r  include the p l u r a l ,  and the p l u r a l  

t h e  s ingular .  Words i n  the  masculine gender include the  feminine and 

neu te r  genders. Words used i n  the present  tense  include the f u t u r e  

t ense ,  but  exclude the  p a s t  tense.  

SECTION 301. BASIS OF LIABILITY FOR OFFENSES.) 1. A person 



commits an offense only i f  he engages i n  conduct, including an a c t ,  1 
an  omission, or possession,  i n  v i o l a t i o n  of a s t a t u t e  which provides 

t h a t  the conduct i s  an of fense .  

2. A person who omits t o  perform an a c t  does not  commit an 

of fense  unless he has a l e g a l  duty t o  perform the  a c t ,  nor s h a l l  such 

an omission be an of fense  i f  the  a c t  i s  performed on h i s  behalf  by a 

person l e g a l l y  authorized t o  perform i t .  

SECTION 302. REQUIREMENTS OF CULPABILITY.) 1. For the purposes 

of t h i s  

a .  

b .  

C .  

d.  

e .  

t i t l e ,  a person engages i n  conduct: 

" In tent ional ly"  i f ,  when he engages i n  the conduct, i t  i s  h i s  

purpose t o  do so ;  

"Knowingly" i f ,  when he engages i n  the  conduct, he knows o r  

has a f i rm b e l i e f ,  unaccompanied by s u b s t a n t i a l  doubt, t h a t  

he i s  doing so ,  whether o r  no t  i t  i s  h i s  purpose t o  do so ;  

" ~ e c k l e s s l y "  i f  he engages i n  the conduct i n  conscious and 

c l e a r l y  u n j u s t i f i a b l e  d is regard  of a s u b s t a n t i a l  l ike l ihood  

of the ex i s t ence  of the r e l evan t  f a c t s  or r i s k s ,  such d i s -  

regard involving a gross  devia t ion  from acceptable s tandards  7 
of conduct, except t h a t ,  a s  provided i n  sec t ion  502, awareness 

of the r i s k  i s  n o t  required where i t s  absence i s  due t o  

self-induced in tox ica t ion ;  

"Negligently" i f  he engages i n  t h e  conduct i n  unreasonable 

d is regard  of a s u b s t a n t i a l  l ike l ihood  of the  exis tence  of 

the r e l e v a n t  f a c t s  or r i s k s ,  such d is regard  involving a 

gross dev ia t ion  from acceptable  s tandards of conduct; and 

"Wil l fu l ly"  i f  he engages i n  the  conduct i n t e n t i o n a l l y ,  

knowingly, or  r eck less ly .  



c 1 2 .  I f  a s t a t u t e  o r  r egu la t ion  thereunder def ining a crime does 

2 n o t  spec i fy  any c u l p a b i l i t y  and does no t  provide e x p l i c i t l y  t h a t  a 

3 person may by g u i l t y  without c u l p a b i l i t y ,  the  c u l p a b i l i t y  t h a t  i s  

4 required i s  w i l l f u l l y .  Except a s  otherwise expressly provided o r  

5 unless  the context  otherwise r equ i res ,  i f  a s t a t u t e  provides t h a t  

6 conduct i s  a v i o l a t i o n  without including a requirement of c u l p a b i l i t y ,  

7 no c u l p a b i l i t y  i s  requi red .  

8 3 .  a .  Except a s  otherwise express ly  provided, where c u l p a b i l i t y  

9 i s  r equ i red ,  t h a t  kind of c u l p a b i l i t y  i s  required wi th  

10 respec t  t o  every element of the  conduct and t o  those 

a t t endan t  circumstances s p e c i f i e d  i n  the d e f i n i t i o n  of 

the  of fense ,  except t h a t  where the required c u l p a b i l i t y  

i s  " in ten t iona l ly" ,  the c u l p a b i l i t y  required as  t o  an 

a t t endan t  circumstance i s  "knowingly". 

b .  Except a s  otherwise express ly  provided, i f  conduct i s  an 

of fense  if i t  causes a p a r t i c u l a r  r e s u l t ,  the requi red  

1 7  degree of c u l p a b i l i t y  i s  requi red  with respect  t o  t h e  

r 18 r e s u l t .  

c .  Except a s  otherwise express ly  provided, c u l p a b i l i t y  i s  

n o t  requi red  with r e spec t  t o  any f a c t  which i s  s o l e l y  

a b a s i s  f o r  grading. 

d.  Except a s  otherwise expressly provided, c u l p a b i l i t y  i s  

not  requi red  with r e spec t  t o  f a c t s  which e s t a b l i s h  t h a t  a 

defense does no t  e x i s t ,  i f  the  defense i s  defined i n  p a r t  

A of t h i s  t i t l e  o r  chapter  10; otherwise the l e a s t  k ind  

of c u l p a b i l i t y  required f o r  the  of fense  i s  requi red  wi th  

r e s p e c t  t o  such f a c t s .  



e .  A f a c t o r  a s  t o  which i t  i s  express ly  s t a t e d  t h a t  i t  must 1 
"in f a c t "  e x i s t  i s  a f a c t o r  f o r  which c u l p a b i l i t y  i s  n o t  

requi red .  

4.  Any l e s s e r  degree of required c u l p a b i l i t y  i s  s a t i s f i e d  i f  

t h e  proven degree of c u l p a b i l i t y  is  higher .  

5. Culpab i l i ty  i s  not  required as  t o  the  f a c t  t h a t  conduct i s  

an of fense ,  except a s  otherwise expressly provided i n  a provis ion 

ou t s ide  t h i s  t i t l e .  

SECTION 303.  MISTAKE OF FACT I N  AFFIRMATIVE DEFENSES.) Unless 

otherwise expressly provided, a mistaken b e l i e f  t h a t  the f a c t s  which 

c o n s t i t u t e  an a f f i rma t ive  defense e x i s t  i s  no t  a defense.  

SECTION 304.  IGNORANCE OR MISTAKE NEGATING CULPABILITY. ) (To 

be red ra f t ed )  

SECTION 30s. CAUSAL RELATIONSHIP BETWEEN CONDUCT AND RESULT.) 

Causation may be found where the  r e s u l t  would no t  have occurred b u t  

f o r  the conduct of the  accused operat ing e i t h e r  alone or concurrent ly  

wi th  another cause,  unless  the  concurrent cause was c l e a r l y  s u f f i c i e n t  

t o  produce the r e s u l t  and the  conduct of the accused c l e a r l y  insuf -  1 

f i c i e n t  . 
SECTION 401. ACCOMPLICES.) 1. A person may be convicted of an 

of fense  based upon the  conduct of another person when: 

a .  Acting with the  kind of c u l p a b i l i t y  requi red  f o r  the o f fense ,  

he causes the  o ther  t o  engage i n  such conduct; or 

b .  With i n t e n t  t h a t  an offense be committed, he commands, 

induces, procures ,  o r  a ids  the  o ther  t o  commit i t  o r ,  having 

a l e g a l  duty t o  prevent i t s  commission, he f a i l s  t o  make - 
proper e f f o r t  t o  do so;  or 



c .  He i s  a co-conspirator  and h i s  a s soc ia t ion  with the o f fense  

meets the  requirements of e i t h e r  of the  o ther  paragraphs of 

t h i s  subsect ion.  

A person i s  not  l i a b l e  under t h i s  subsec t ion  f o r  the conduct of another  

person when he i s  e i t h e r  expressly or  by impl ica t ion  made not  ac- 

countable f o r  such conduct by the s t a t u t e  def in ing  the offense o r  

r e l a t e d  provis ions,  because he i s  a v ic t im of the offense or  otherwise.  

2 .  Unless otherwise provided, i n  a prosecution i n  which t h e  

l i a b i l i t y  of the  defendant i s  based upon the conduct of another person, 

i t  i s  no defense t h a t :  

a .  The defendant does not  belong t o  the  c l a s s  of persons who, 

because of t h e i r  o f f i c i a l  s t a t u s  o r  o the r  capaci ty  o r  char-  

a c t e r i s t i c ,  a r e  by d e f i n i t i o n  of the  offense the only persons 

capable of d i r e c t l y  committing i t ;  o r  

b.  The person f o r  whose conduct the  defendant i s  being he ld  

l i a b l e  has been acqu i t t ed ,  has not  been prosecuted or  con- 

v ic t ed  or  has been convicted of a d i f f e r e n t  offense,  or  i s  

immune from prosecution, or i s  otherwise not  subjec t  t o  

j u s t i c e .  

SECTION 402.  CORPORATE CRIMINAL LIABILITY. ) 1. A corpora t ion  

may be convicted o f :  

a .  Any of fense  committed by an agent of the  corporat ion w i t h i n  

the scope of h i s  employment on the b a s i s  of conduct au thor ized ,  

requested,or  comanded,by any of the following or  a combina- 

t i o n  of them: 

(1) The board of d i r e c t o r s ;  



An execut ive o f f i c e r  

comparable a u t h o r i t y  

o r  any o the r  

with r e s p e c t  

agent i n  a p o s i t i o n  of ? 

t o  the formulation of 

corpora te  po l i cy  or  the  supervis ion  i n  a managerial 

capac i ty  of subordinate employees ; 

Any person, whether or  not  an o f f i c e r  of the corpora t ion ,  

who c o n t r o l s  the  corporat ion o r  i s  responsibly involved 

i n  forming i t s  pol icy;  

Any o the r  person f o r  whose a c t  o r  omission the s t a t u t e  

def in ing  the  offense provides corporate  r e s p o n s i b i l i t y  

f o r  of fenses  ; 

offense cons i s t ing  of an omission t o  discharge a s p e c i f i c  

duty of a f f i rma t ive  conduct imposed on corporat ions by law; 

Any c l a s s  C or c l a s s  D offense committed by an agent of t h e  

corporat ion wi th in  the scope of h i s  employment; or 

Any offense f o r  which an ind iv idua l  may be convicted without  

proof of c u l p a b i l i t y ,  committed by an agent of the co rpora t ion  

within the  scope of h i s  employment. 

I t  i s  no defense t h a t  an ind iv idua l  upon whose conduct 

l i a b i l i t y  of the corpora t ion  f o r  an of fense  i s  based has been a c q u i t t e d ,  

has  n o t  been prosecuted o r  convicted o r  has been convicted of a 

d i f f e r e n t  offense,  or i s  immune from prosecut ion,  or  i s  otherwise n o t  

s u b j e c t  t o  j u s t i c e .  

SECTION 4 0 3 .  INDIVIDUAL ACCOUNTABILITY FOR CONDUCT ON BEHALF OF 

ORGANIZATIONS.) 1. A person i s  l e g a l l y  accountable f o r  any conduct 

he performs or  causes t o  be performed i n  the name of an organiza t ion  

o r  i n  i t s  behalf t o  the  same extent  a s  i f  the  conduct were performed 

i n  h i s  own name or  beha l f .  



2 .  Except a s  otherwise expressly provided, whenever a duty t o  

a c t  i s  imposed upon an organizat ion by a s t a t u t e  or r egu la t ion  the re -  

under, any agent of the  organizat ion having primary r e s p o n s i b i l i t y  

f o r  t h e  subjec t  matter  of the  duty i s  l e g a l l y  accountable f o r  an 

omission t o  perform the  requi red  a c t  t o  the  same extent  a s  i f  t h e  duty 

were imposed d i r e c t l y  upon himself.  

3 .  When an ind iv idua l  i s  convicted of an offense as  an accomplice 

of an organizat ion,  he i s  sub jec t  t o  the  sentence authorized when a 

n a t u r a l  person i s  convicted of t h a t  of fense .  

SECTION 409. DEFINITIONS AND GENERAL PROVISIONS.) 1. I n  t h i s  

chapter  : 

"Organization" means any l e g a l  e n t i t y ,  whether or  not  

organized a s  a corporat ion or  unincorporated assoc ia t ion ,  b u t  

does not  inc lude  an e n t i t y  organized a s  or by a governmental 

agency f o r  the  execution of a governmental program; 

"Agent" means any par tner ,  d i r e c t o r ,  o f f i c e r ,  servant ,  

employee, or  o the r  person authorized t o  a c t  i n  behalf  of 

an organiza t ion .  

Nothing i n  t h i s  chapter  s h a l l  l i m i t  or  extend the c r imina l  

l i a b i l i t y  of an unincorporated assoc ia t ion .  

SECTION 501. JUVENILES.) Persons under the  age of seven yea r s  

s h a l l  be deemed incapable of commission of an  of fense  defined by t h e  

Cons t i tu t ion  or  s t a t u t e s  of t h i s  s t a t e .  The prosecution of any 

person a s  an a d u l t  s h a l l  be barred i f  the  of fense  was committed when 

t h e  person was l e s s  than s i x t e e n  years  of age. 

SECTION 502. INTOXICATION. )  1. In tox ica t ion  i s  a defense t o  



t h e  cr iminal  charge only i f  i t  negates the c u l p a b i l i t y  required as T 

an element of the of fense  charged. I n  any prosecut ion f o r  an o f fense  

evidence of i n t o x i c a t i o n  of the  defendant may be admitted whenever 

i t  i s  re levant  t o  negate  the  c u l p a b i l i t y  requi red  as  an element of 

t h e  of fense  charged, except a s  provided i n  subsect ion (2).  

2 .  A person i s  r e c k l e s s  with r e spec t  t o  an element of an o f fense  

even though h i s  d is regard  thereof i s  not  conscious,  i f  h i s  not  being 

conscious thereof i s  due t o  self-induced i n t o x i c a t i o n .  

SECTION 503. MENTAL DISEASE OR DEFECT.) 1. A person i s  no t  

respons ib le  f o r  c r iminal  conduct i f  a t  the time of such conduct, a s  a 

r e s u l t  of mental d i sease  or  de fec t ,  he lacks s u b s t a n t i a l  capaci ty  

e i t h e r  t o  apprec ia te  the  c r imina l i ty  of h i s  conduct or t o  conform h i s  

conduct t o  the requirements of law. "Mental d i sease  or  defec t"  does 

n o t  include an abnormality manifested only by repeated cr iminal  or  

otherwise a n t i s o c i a l  conduct. Lack of c r iminal  r e s p o n s i b i l i t y  under 

t h i s  sec t ion  i s  a defense.  

2.  When a defendant i s  acqui t ted  on the  ground of mental d i s e a s e  

o r  de fec t ,  excluding r e s p o n s i b i l i t y ,  the  cour t  may, i f  i t  deems t h e  ? 
defendant dangerous t o  the publ ic  s a f e t y ,  order  him committed t o  t h e  

s t a t e  hosp i t a l ,  o r  t o  such o ther  place a s  may be appropriate  f o r  

custody, care ,  and t reatment .  

(Note: Two a d d i t i o n a l  a l t e r n a t i v e s  a r e  t o  be draf ted . )  

SECTION 601. JUSTIFICATION.) 1. Except a s  otherwise express ly  

provided, j u s t i f i c a t i o n  or  excuse under t h i s  chapter  i s  a defense.  

2. I f  a person i s  j u s t i f i e d  or  excused i n  using force a g a i n s t  

another ,  but  he r e c k l e s s l y  o r  negl igent ly  i n j u r e s  o r  c rea tes  a r i s k  of 9 



i n j u r y  t o  other  persons,  the  j u s t i f i c a t i o n s  afforded by t h i s  chap te r  

a r e  unavailable i n  a prosecut ion f o r  such recklessness  or  negl igence,  

a s  the  case may be. 

3 .  That conduct may be j u s t i f i e d  o r  excused within the meaning 

of t h i s  chapter does n o t  abo l i sh  or impair any remedy f o r  such conduct 

which i s  ava i l ab le  i n  any c i v i l  ac t ion .  

SECTION 602. EXECUTION OF PUBLIC DUTY.) 1. Conduct engaged i n  

by a publ ic  servant  i n  the  course of h i s  o f f i c i a l  d u t i e s  i s  j u s t i f i e d  

when i t  i s  required o r  authorized by law. 

2 .  A person who has been d i rec ted  by a publ ic  servant  t o  a s s i s t  

t h a t  publ ic  servant  i s  j u s t i f i e d  i n  using fo rce  t o  car ry  out the  pub l i c  

s e r v a n t ' s  d i r e c t i o n ,  unless  the  ac t ion  d i r e c t e d  by the publ ic  s e r v a n t  

i s  p l a i n l y  unlawful. 

3 .  A person i s  j u s t i f i e d  i n  using fo rce  upon another i n  order  t o  

e f f e c t  h i s  a r r e s t  o r  prevent h i s  escape when a publ ic  servant  au tha r i zed  

t o  make the a r r e s t  or  prevent the escape i s  not  ava i l ab le ,  i f  t he  

o the r  person has committed, i n  the presence of the a c t o r ,  any crime 

which the ac to r  i s  j u s t i f i e d  i n  using fo rce  t o  prevent or  i f  t he  o t h e r  

person has committed a felony involving fo rce  o r  violence.  

SECTION 603. SELF-DEFENSE. ) A person i s  j u s t i f i e d  i n  using 

f o r c e  upon another person i n  order t o  defend himself aga ins t  danger 

of imminent unlawful bodi ly  i n j u r y ,  sexual a s s a u l t ,  o r  de ten t ion  by 

such o ther  person, except t h a t :  

1. A person i s  n o t  j u s t i f i e d  i n  using fo rce  f o r  the purpose of  

r e s i s t i n g  a r r e s t ,  execution of process ,  or  other  performance 

of duty by a publ ic  servant  under c o l o r  of law, but  excess ive  

force  may be r e s i s t e d ;  and 



1 2 .  A person i s  no t  j u s t i f i e d  i n  using fo rce  i f :  a .  he i n t e n -  ? 
2 t i o n a l l y  provokes unlawful a c t i o n  by another person i n  o rde r  

t o  cause bodi ly  i n j u r y  or death t o  such o ther  person; or  b .  

he has entered i n t o  a mutual combat with another person o r  

5 i s  the i n i t i a l  aggressor unless  he i s  r e s i s t i n g  force which 

6 i s  c l e a r l y  excessive i n  the circumstances. A person's use 

7 of defensive fo rce  a f t e r  he withdraws from an encounter and 

8 ind ica tes  t o  the  o ther  person t h a t  he has done so i s  j u s t i f i e d  

9 i f  the l a t t e r  never the less  continues o r  menaces unlawful 

10 ac t ion .  

11 SECTION 604. DEFENSE OF OTKERS.) A person i s  j u s t i f i e d  i n  using 

12 f o r c e  upon another person i n  order t o  defend anyone e l s e  i f :  

13 1. The person defended would be j u s t i f i e d  i n  defending himself ;  

14 and 

15 2.  The person coming t o  the  defense has n o t ,  by provocation o r  

16 otherwise,  f o r f e i t e d  the  r i g h t  of self-defense.  

17 SECTION 605. USE OF FORCE BY PERSONS WITH PARENTAL, CUSTODIAL, 

18 OR SIMILAR RESPONSIBILITIES.) The use of fo rce  upon another person 1 

19 i s  j u s t i f i e d  under any of the  following circumstances: 

20 1. A parent ,  guardian,  or  other  person respons ib le  f o r  the  c a r e  

2 1  and supervis ion of a minor, or  teacher  o r  other  person 

responsible  f o r  the  c a r e  and supervis ion of such a minor f o r  

a spec ia l  purpose, o r  a person a c t i n g  a t  the d i r e c t i o n  of 

any of the  foregoing persons, may use reasonable force  upon 

the minor f o r  t h e  purpose of safeguarding or  promoting hFs 

welfare,  including prevention and punishment of h i s  misconduct 
1 



and the maintenance of proper discipline. The force may be 

used for this purpose,whether or not it is "necessary" as 

required by section 607(1). The force used must not create 

a substantial risk of death, serious bodily injury, dis- 

figurement, or gross degradation; 

2. A guardian or other person responsible for the care and super- 

vision of an incompetent person, or a person acting at the 

direction of the guardian or responsible person, may use 

reasonable force upon the incompetent person for the purpose 

of safeguarding or promoting his welfare, including the pre- 

vention of his misconduct or, when he is in a hospital or 

other institution for care and custody, for the purpose of 

maintaining reasonable discipline in the institution. The 

force may be used for these purposes, whether or not it is 

"necessary" as required by section 6O7(l). The force used 

must not create a substantial risk of death, serious bodily 

injury, disfigurement, or gross degradation; 

3. A person responsible for the maintenance of order in a 

vehicle, train, vessel, aircraft, or other carrier, or in a 

place where others are assembled, or a person acting at the 

responsible person's direction, may use force to maintain 

order ; 

4 0  A duly licensed physician, or a person acting at his direction, 

may use force in order to administer a recognized form of 

treatment to promote the physical or mental health of a 

patient if the treatment is administered 1. in an emergency, 



or  2 .  with t h e  consent of the  p a t i e n t ,  o r ,  i f  the p a t i e n t  3- 

i s  a minor o r  an incompetent person, with the  consent of h i s  

parent ,  guardian,  or  other  person en t rus ted  with h i s  c a r e  

and supervis ion,  or  3 .  by order  of a cour t  of competent 

j u r i s d i c t i o n ;  

5. A person may use fo rce  upon another person, about t o  c o m i t  

su ic ide  or  s u f f e r  ser ious  bodi ly i n j u r y ,  i n  order t o  prevent  

the death or  se r ious  bodi ly i n j u r y  of such other  person. 

SECTION 606. USE OF FORCE I N  DEFENSE OF PREMISES AND PROPERTY. ) 

Force i s  j u s t i f i e d  i f  i t  i s  used t o  prevent or  terminate an unlawful 

e n t r y  or  other  t r e spass  i n  or  upon premises, or  t o  prevent an unlawful 

ca r ry ing  away or damaging of property,  i f  the  person using such f o r c e  

f i r s t  requests  the person aga ins t  whom such fo rce  i s  t o  be used t o  

d e s i s t  from h i s  i n t e r f e r e n c e  with the  premises or  property,  except 

t h a t  a request  i s  no t  necessary i f  i t  would be use less  or dangerous 

t o  make the reques t ;  o r  s u b s t a n t i a l  damage would be done t o  the 

proper ty  sought t o  be pro tec ted  before the reques t  could e f f e c t i v e l y  

be  made. ? 
SECTION 607. LIMITS ON THE USE OF FORCE: EXCESSIVE FORCE; 

DEADLY FORCE.) 1. A person i s  not  j u s t i f i e d  i n  using more fo rce  

than i s  necessary and appropr ia te  under the  circumstances. 

2.  Deadly fo rce  i s  j u s t i f i e d  i n  the  following instances:  

a .  When i t  i s  express ly  authorized by law or  occurs i n  the 

lawful conduct of war; 

b .  When used i n  lawful se l f -defense ,  or  i n  lawful defense of 

o thers ,  i f  such force  i s  necessary t o  p r o t e c t  the a c t o r  o r  9 



anyone e l s e  aga ins t  death,  se r ious  bodi ly  in ju ry ,  o r  t h e  com- 

mission of a felony involving v io lence .  The use of deadly 

force  i s  n o t  j u s t i f i e d  i f  i t  can be avoided, with s a f e t y  

t o  the  a c t o r  and o thers ,  by r e t r e a t  or  o ther  conduct involving 

minimal i n t e r f e r e n c e  with the  freedom of the person menaced. 

A person seeking t o  p ro tec t  someone e l s e  must, before us ing  

deadly fo rce ,  t r y  t o  cause t h a t  person t o  r e t r e a t ,  o r  o ther -  

wise comply wi th  the  requirements of t h i s  provis ion,  i f  

s a f e t y  can be obtained thereby. But, 1. a public se rvan t  

j u s t i f i e d  i n  using force i n  the performance of h i s  d u t i e s  

or  a person j u s t i f i e d  i n  using fo rce  i n  h i s  a s s i s t ance  need 

not d e s i s t  from h i s  e f f o r t s  because of r e s i s t a n c e  or 

threatened r e s i s t a n c e  by or  on behalf  of the person a g a i n s t  

whom h i s  a c t i o n  i s  d i r ec ted ,  and 2 .  no person i s  requi red  t o  

r e t r e a t  from h i s  dwelling, o r  p lace  of work, unless  he was the  

o r i g i n a l  aggressor  o r  i s  a s s a i l e d  by a person who he knows 

a l s o  dwells or  works there ;  

c .  When used by a person i n  possession o r  cont ro l  of a dwelling 

or place of work, or a person who i s  l icensed or  p r iv i l eged  

t o  be the re ,  i f  such force  i s  necessary 1. t o  prevent com- 

mission of a rson ,  burglary,  robbery,  o r  a felony involving 

violence upon o r  i n  the  dwelling o r  p lace  of work, o r  2 .  t o  

prevent a person i n  f l i g h t  immediately a f t e r  c o m i t t i n g  a 

robbery or  burglary from taking the  f r u i t s  thereof from t h e  

dwelling o r  p lace  of work, and the  use of force  o ther  than  

deadly fo rce  f a r  such purposes would expose anyone t o  sub- 

s t a n t i a l  danger of ser ious  bodi ly  i n j u r y ;  



d.  When used by a  publ ic  servant  authorized t o  e f f e c t  a r r e s t s  o r  9 
prevent escapes,  i f  such fo rce  i s  necessary to  e f f e c t  an  

a r r e s t  or  t o  prevent  the  escape from custody of a  person who 

has committed o r  attempted t o  commit a  felony involving 

violence,  o r  i s  attempting t o  escape by the  use of a deadly 

weapon, or  has otherwise indica ted  t h a t  he i s  l i k e l y  t o  

endanger human l i f e  or t o  i n f l i c t  se r ious  bodily in ju ry  

unless apprehended without delay;  

e .  When used by a  guard or  o ther  publ ic  se rvan t ,  i f  such f o r c e  

i s  necessary t o  prevent the escape of a prisoner  from a 

detent ion f a c i l i t y ,  unless  he knows t h a t  the pr isoner  i s  n o t  

such a  person a s  described i n  paragraph d above. A d e t e n t i o n  

f a c i l i t y  i s  any p lace  used f o r  the confinement, pursuant t o  a  

court  order ,  of a  person 1. charged with o r  convicted of an  

offense,  o r  2 .  charged with being or  adjudicated a  j u v e n i l e  

del inquent ,  or  3 .  held f o r  e x t r a d i t i o n ,  o r  4. otherwise 

confined pursuant t o  court  order ;  

f .  When used by a  duly l icensed physician,  o r  a  person a c t i n g  a t  1 
h i s  d i r e c t i o n ,  i f  such force  i s  necessary t o  administer a  

recognized form of treatment t o  promote the  physical  o r  

mental h e a l t h  of a  p a t i e n t  and i f  the  treatment i s  adminis tered 

1. i n  an emergency, or  2.  wi th t h e  consent of the p a t i e n t ,  

o r ,  i f  the  p a t i e n t  i s  a  minor or  an incompetent person, w i t h  

the consent of h i s  parent ,  guardian,  o r  o ther  person en- 

t rus ted  wi th  h i s  c a r e  and supervis ion ,  or  3 .  by order of a  

cour t  of competent j u r i s d i c t i o n ;  



g.  When used by a person who i s  d i r e c t e d  or  authorized by a 

publ ic  se rvan t ,  and who does n o t  know t h a t ,  i f  such i s  t h e  

case,  t h e  pub l i c  servant  i s  himself no t  authorized t o  use 

deadly f o r c e  under the  circumstances. 

SECTION 608. EXCUSE.) A person 's  conduct i s  excused i f  he 

be l i eves  t h a t  the  f a c t s  a r e  such t h a t  h i s  conduct i s  necessary and 

appropr ia te  f o r  any of the  purposes which would e s t a b l i s h  a j u s t i f i c a -  

t i o n  or excuse under t h i s  chapter ,  even though h i s  b e l i e f  i s  mistaken. 

However, i f  h i s  b e l i e f  i s  negl igent ly  or  r e c k l e s s l y  held,  i t  i s  no t  

an excuse i n  a prosecut ion f o r  an of fense  f o r  which negligence o r  

recklessness ,  a s  the  case  may be,  s u f f i c e s  t o  e s t a b l i s h  c u l p a b i l i t y .  

Excuse under t h i s  subsect ion i s  a defense o r  a f f i rma t ive  defense 

according t o  which type of defense would be es t ab l i shed  had the  f a c t s  

been a s  the  person bel ieved them t o  be.  

SECTION 609. MISTAKE OF L A W .  ) (To be red ra f t ed )  

SECTION 610. DURESS.) (To be r e d r a f t e d )  

SECTION 619. DEFINITIONS.) I n  t h i s  chapter :  

1. "Force" means physical  ac t ion ,  t h r e a t ,  or  menace a g a i n s t  

another,  and includes confinement; 

2. "Deadly force" means force which a person uses with the  

i n t e n t  of causing,  or  which he knows c rea tes  a s u b s t a n t i a l  

r i s k  of causing,  death or se r ious  bodi ly  in ju ry .  A t h r e a t  

t o  cause death or  ser ious  bodi ly  i n j u r y ,  by the production 

of a weapon o r  otherwise,  so  long a s  the  a c t o r ' s  i n t e n t  i s  

l imi ted  t o  c r e a t i n g  an apprehension t h a t  he w i l l  use deadly 

force  i f  necessary,  does not  c o n s t i t u t e  deadly force ;  



1 3 .  "~remises"  means a l l  o r  any p a r t  of a  bui ld ing  or r e a l  ? 
2 property,  or  any s t r u c t u r e ,  v e h i c l e ,  o r  watercraf t  used f o r  

3 overnight lodging of persons, or  used by persons f o r  c a r r y i n g  

4 on business  the re in ;  

5 4 .  "Dwelling" means any bui ld ing  or s t r u c t u r e  , though movable 

6 or temporary, o r  a  por t ion  thereof ,  which i s  f o r  the  time 

7 being a  person ' s  home or  place of lodging. 



NORTH DAKOTA LEGISLATIVE COUNC I L 

Minutes 

of the  

Meeting of Thursday and Friday, A p r i l  6-7, 1972 
Room G - 2 ,  S t a t e  Capi to l  
Bismarck, North Dakota 

The Chairman, Senator Howard Freed, c a l l e d  the  meeting of t h e  
Committee on J u d i c i a r y  "BB" t o  order a t  9:30 a.m. on Thursday, 
A p r i l  6 ,  1972, i n  Committee Room G-2 of t h e  S t a t e  Capi to l  i n  
Bismarck, North Dakota. 

The r o l l  c a l l  revea led  the  lack of a quorum, but  the Chairman 
decided t o  proceed wi th  cons idera t ion  of Committee business ,  wi th  
a11 motions made being s u b j e c t  t o  r a t i f i c a t i o n  by the  Committee 
when a quorum i s  present .  

Leg i s l a t ive  members 
present :  Senator Freed 

Representat ives  Atkinson, Hil leboe,  Murphy 

Ci t i zen  members 
present :  Judge Ralph Er icks tad ;  Judge Harry Pearce;  

Professor  Thomas Lockney; M r .  Albert  Wolf 

Leg i s l a t ive  members 
absent ;  Senator Page 

Representat ives  K i e f f e r ,  Stone 

Ci t i zen  members 
absent:  Judge W .  C .  Lynch; Judge Kirk Smith; 

M r .  Rodney Webb 

Also present :  M r .  Vance H i l l ;  M r .  Charles Travis ;  
M r .  Robert Wefald 

(Note: The foregoing l i s t i n g  of members present  r e f l e c t s  a p a r t i c u l a r  
member's presence during some por t ion  of the  meeting. A t  no one time 
during the meeting was a quorum present . )  

I T  WAS MOVED BY REPRESENTATIVE MURPHY, SECONDED BY PROFESSOR 
LOCKNEY, AND CARRIED t h a t ,  sub jec t  t o  r a t i f i c a t i o n ,  the reading of 
t h e  minutes of March 2-3, 1972, be dispensed wi th  and the minutes 
approved a s  mailed. 

(Note: The t e x t  of a l l  s e c t i o n s  adopted by t h e  Committee, s u b j e c t  

P 
t o  r a t i f i c a t i o n ,  a r e  a t t ached  t o  these minutes a s  Appendix "A".) 



The Committee Counsel introduced Mr. Robert Wefald, who i s  
a c t i n g  i n  the capac i ty  of a d d i t i o n a l  par t- t ime s t a f f  f o r  the  Cornmitt T 

The Committee discussed a proposed r e d r a f t  of Section 304 a s  
follows: 

SECTION 304. IGNORANCE OR MISTAKE. ) 1. A person's ignorance 

o r  mistake as  t o  a mat ter  of e i t h e r  f a c t  o r  law, except a s  provided 

i n  s e c t i o n  302(5), i s  an a f f i rma t ive  defense i f  i t  negat ives  t h e  

ex i s t ence  of the mental s t a t e  which i s  requi red  with r e spec t  t o  

an element of the  of fense .  

2. Although ignorance o r  mistake would otherwise be a defense 

t o  the offense charged, the  person may be convicted of another 

of fense  of which he would be g u i l t y  had t h e  s i t u a t i o n  been a s  he 

supposed. 

The Committee Counsel noted t h a t  Sec t ion  304 had been r e d r a f t e d  
pursuant t o  a motion made a t  the l a s t  meeting of the Committee, and 
t h a t  the r e d r a f t  was based pr imari ly  on Sect ion  4-8 of the I l l i n o i s  
Criminal Code. He a l s o  noted t h a t  t h e  motion had been made by 
Judge Pearce,  who, t h e  Committee Counsel be l ieved,  f e l t  t h a t  ignorance 
or  mistake a s  t o  a mat ter  of f a c t  or  law should provide an "a f f i rma t ive  
defense", which should be s p e c i f i c a l l y  s t a t e d ,  The f i r s t  d r a f t  of 
Sect ion 304 simply provided t h a t  a person d id  not  "commit" an o f f e n s e ,  
i f  he was ignorant  or  mistaken as  t o  a mat ter  of e i t h e r  f a c t  o r  law, 
and the  ignorance o r  mistake negated the  requi red  standard of cu lpa-  
b i l i t y .  

Professor  Lockney inqui red  a s  t o  whether i t  would be c o n s t i t u -  1 
t i o n a l l y  f e a s i b l e  t o  make ignorance o r  mistake of f a c t  an "a f f i rma t ive  
defense", thus p lac ing  t h e  burden of proving t h a t  defense on the  
defendant.  

Af ter  f u r t h e r  d i scuss ion ,  I T  WAS MOVED BY REPRESENTATIVE MURPHY, 
SECONDED BY PROFESSOR LOCKNEY, AND CARRIED t h a t ,  subjec t  t o  r a t i f i c a -  
t i o n ,  f u r t h e r  cons ide ra t ion  of Sect ion 304 be l a i d  over u n t i l  Judge 
Pearce was present .  

The Chairman c a l l e d  on the  Committee Counsel t o  read the  second 
r e d r a f t  of Sect ion 609 a s  follows: 

1 SECTION 609. MISTAKE AS TO FACT THAT CONDUCT IS AN OFFENSE. ) 

2 A person 's  reasonable b e l i e f  t h a t  h i s  conduct does not  c o n s t i t u t e  

3 an offense i s  an a f f i r m a t i v e  defense i f :  



1. 

2 .  

3 .  

4 .  

The 

The of fense  i s  def ined by an admin i s t r a t ive  order or  

r egu la t ion  which i s  unknown t o  him and has no t  been 

published or  otherwise made reasonably ava i l ab le  t o  him, 

and he could n o t  have acquired such knowledge by the  

exe rc i se  of due d i l igence  pursuant t o  f a c t s  known t o  him; o r  

He a c t s  i n  r e l i a n c e  upon a  s t a t u t e  which i s  l a t e r  determined 

t o  be i n v a l i d ;  or  

He a c t s  i n  r e l i a n c e  upon a  j u d i c i a l  dec is ion ,  opinion, o r  

judgment, l a t e r  determined t o  be erroneous or i n v a l i d ;  o r  

He a c t s  i n  r e l i a n c e  upon an o f f i c i a l  i n t e r p r e t a t i o n  of t h e  

s t a t u t e ,  o rde r ,  o r  r egu la t ion  de f in ing  the offense,  made 

by a  publ ic  o f f i c e r  or  agency l e g a l l y  authorized t o  i n t e r p r e t ,  

adminis te r ,  o r  enforce such s t a t u t e .  

I Committee Counsel noted t h a t  Sec t ion  609 had a l s o  been 
r e d r a f t e d  i n  accordance wi th  a  motion made a t  the  l a s t  meeting of 
t h e  Committee. The r e d r a f t  had been with r e fe rence  t o  Sect ion 4-8 
of the  I l l i n o i s  Criminal Code, and t o  Sect ion  2.04 of the Model 
Penal Code. 

I T  WAS MOVED BY PROFESSOR LOCKNEY, SECONDED BY REPRESENTATIVE 
MURPHY, AND CARRIED, s u b j e c t  t o  r a t i f i c a t i o n ,  t h a t  f u r t h e r  cons idera-  
t i o n  of the r e d r a f t  of Sec t ion  609 be delayed, and t h a t  the  s t a f f  
prepare an a l t e r n a t i v e  d r a f t  of Sec t ion  609, taking cognizance of 
the  comments accompanying Sect ion 609 i n  the  "Final ~ e p o r t "  on t h e  
FCC. 

The Chairman then c a l l e d  on the  Committee Counsel t o  read 
Sect ion  610 a s  fol lows:  

SECTION 610. DURESS OR COMPULSION.) 1. It i s  an a f f i r m a t i v e  

defense t o  a  c r iminal  charge t h a t  the  person engaged i n  the conduct 

under the  compulsion of t h r e a t  or menace of the  imminent i n f l i c t i o n  

of death or g r e a t  bodi ly  harm upon himself o r  upon a  member of h i s  

immediate family,  i f  he reasonably be l i eves  dea th  or  g r e a t  bod i ly  

harm w i l l  be so i n f l i c t e d  i f  he does n o t  perform such conduct. 



2 .  A married woman i s  no t  e n t i t l e d ,  by reason of the presence 

of her husband, t o  any presumption of compulsion. 
1 

3 .  The defense defined i n  t h i s  s e c t i o n  i s  not  a v a i l a b l e  t o  a 

person who, by v o l u n t a r i l y  en ter ing  i n t o  a c r iminal  e n t e r p r i s e ,  o r  

otherwise,  w i l l f u l l y  placed himself i n  a s i t u a t i o n  where i t  was fo re -  

seeable  t h a t  he would be sub jec t  t o  compulsion. The defense i s  a l s o  

unavai lable  i f  he was neg l igen t  i n  p lac ing  himself i n  such a s i t u a t i o n ,  I 

I 

whenever negligence s u f f i c e s  t o  e s t a b l i s h  c u l p a b i l i t y  f o r  the  o f fense  

charged. 

I T  WAS MOVED BY REPRESENTATIVE MURPHY, SECONDED BY PROFESSOR 
I 

LOCKNEY, AND CARRIED, sub jec t  t o  r a t i f i c a t i o n ,  t h a t  f u r t h e r  consider-  
a t i o n  of Sect ion 610 be l a i d  over u n t i l  such time as  Judge Pearce 
should be present .  

The Chairman c a l l e d  on the  Committee Counsel t o  read t h e  f i r s t  
r e d r a f t  of Sect ion 702 a s  follows: 

SECTION 702. ENTRAPMENT.) 1. It i s  an a f f i rma t ive  defense 

t h a t  the defendant was entrapped i n t o  committing the  offense.  

2 .  Entrapment occurs when a law enforcement ( ( ( agen t ) ) )  

o f f i c e r  induces t h e  commission of an o f fense ,  using persuasion o r  

o the r  means l i k e l y  t o  cause normally law-abiding persons t o  commit 

the  offense,  Conduct merely af ford ing  a person an opportuni ty t o  -9 

commit an offense d o e s n o t  c o n s t i t u t e  entrapment. 

1 I ( ( ( 3 .  L A W  ENFORCEMENT AGENT DEFINED, I n  t h i s  sec t ion  law enforce-  

ment agent" includes personnel of s t a t e  and l o c a l  law enforcement 

agencies a s  wel l  a s  of t h e  United S t a t e s ,  and any person cooperat ing 

wi th  such an agency.)))  

The Committee Counsel noted t h a t  Sec t ion  702 provided f o r  an 
a f f i rma t ive  defense of entrapment, which defense i s  no t  provided 
f o r  i n  the Century Code. The Committee discussed the language 
"normally law-abiding persons" contained i n  Subsection 2 of Sec t ion  
702.  Representat ive Murphy inquired a s  t o  whether the  underlying 
theor ie s  of c r iminal  law would allow a c o u r t  t o  t r e a t  a "normally 
law-abiding person" any d i f f e r e n t l y  than a known cr iminal  when t h e  



quest ion arose of whether or not t h a t  person had been entrapped. 

REPRESENTATIVE MURPHY MOVED t h a t  the language "normal l y  law - 
t abiding persons" contained i n  Line 5 of Sec t ion  702 be de le ted ,  

and t h a t  the words "a person1' be s u b s t i t u t e d  t h e r e f o r .  PROFESSOR 
LOCKNEY SECONDED THE MOTION f o r  purposes of d iscuss ion .  

Professor  Lockney noted t h a t  Volume I ,  Working Papers, contained 
a statement of the  major problems faced i n  formulating an entrapment 
s t a t u t e .  He ind ica ted  t h a t  one of the  problems was i n  determining 
t h e  theory on which t h e  entrapment defense should be based, and r e a d  
from Page 303 of Volume I a s  follows: 

"Should entrapment be predicated on t h e  theory: ( i )  t h a t  t h e  
law should no t  count countenance governmental wrongdoing which 
offends the  s e n s i b i l i t i e s  of s o c i e t y  - o r  impugns the  i n t e g r i t y  
of the  j u d i c i a l  process;  o r  

( i i )  t h a t  t h e  law should not  permit the  convic t ion  of otherwise 
innocent persons who have been induced t o  commit an offense."  

REPRESENTATIVE MURPHY, WITH THE CONSENT OF HIS SECOND, THEN 
WITHDREW THE MOTION. The Committee then discussed the f a c t  t h a t  
Sec t ion  702, a s  r e d r a f t e d ,  l imi ted  the  poss ib le  ins tances  of en t rap-  
ment t o  a c t i o n  by a c t u a l  law enforcement o f f i c e r s .  The Committee 
Counsel noted t h a t  a pol icy  quest ion had been presented a s  t o  whether 
entrapment should a l s o  be extended t o  persons cooperating with l a w  
enforcement o f f i c e r s  o r  law enforcement agencies .  

IT WAS MOVED BY PROFESSOR LOCKNEY, SECONDED BY REPRESENTATIVE 
MURPHY, AND CARRIED, s u b j e c t  t o  r a t i f i c a t i o n ,  t h a t  Sect ion 702 be  
r e d r a f t e d  so  t h a t  i t  reads  exac t ly  a s  i t  i s  presented i n  the  F i n a l  
Report of the National Commission on Reform of Federal  Criminal Laws .  

The Committee Counsel read Sect ion 1001 a s  follows: 

SECTION 1001. CRIMINAL ATTEMPT.) 1. A person i s  g u i l t y  of 

c r imina l  attempt i f ,  a c t i n g  wi th  the  kind of c u l p a b i l i t y  otherwise 

r equ i red  f o r  commission of a crime, he ( ( ( i n t e n t i o n a l l y ) ) )  engages 

i n  conduct which, i n  a c t ,  c o n s t i t u t e s  a s u b s t a n t i a l  s t e p  toward 

commission of the  crime. A " subs tan t i a l  s t e p "  i s  any conduct which 

i s  s t rong ly  corrobora t ive  of the  firmness of the  a c t o r ' s  i n t e n t  t o  

complete the  commission of the  crime. Fac tua l  or  l e g a l  i m p o s s i b i l i t y  

of committing the  crime i s  n o t  a defense,  i f  t he  crime could have 

been committed had t h e  a t t e n d a n t  circumstances been a s  the  a c t o r  

be l ieved them t o  be.  



2. A person who engages i n  conduct intending t o  a i d  another 

t o  commit a crime i s  g u i l t y  of c r iminal  attempt, i f  the conduct would 
* 

e s t a b l i s h  h i s  complici ty  under sec t ion  401 were the crime committed 

by the  o ther  person, even i f  the  o ther  i s  no t  g u i l t y  of committing 

o r  attempting the  crime, f o r  example, because he has a defense of 

j u s t i f i c a t i o n  or  entrapment. 

3 .  Criminal attempt i s  an of fense  of the  same c l a s s  a s  the  

of fense  attempted, except t h a t  an at tempt  t o  commit a c l a s s  A of fense  

s h a l l  be a c l a s s  B of fense  (((,  and (b) whenever i t  i s  e s t ab l i shed  

by a preponderance of t h e  evidence a t  sentencing t h a t  the conduct 

c o n s t i t u t i n g  the  at tempt  d id  not  come dangerously c lose  t o  commission 

of the  crime, an at tempt  t o  commit a Class B fe lony s h a l l  be a 

Class  C fe lony and an at tempt  t o  commit a Class  C felony s h a l l  be 

a Class A misdemanor))). 

The Committee Counsel noted t h a t  Sec t ion  1001 would rep lace  
Sect ions 12-04-01, 12-04-02, and 12-04-03 of the  Century Code dea l ing  
wi th  d e f i n i t i o n s  and punishments f o r  c r imina l  a t tempts .  He noted 
t h a t  the  word " in ten t iona l ly1 '  i n  Line 3 of the  sec t ion  had been 
de le ted  because i t  seemed t o  imply another  s tandard of c u l p a b i l i t y  
i n  add i t ion  t o  the  one requi red  i n  the  d e f i n i t i o n  of the of fense .  

Professor Lockney ind ica ted  t h a t  t h e  word l l in t en t iona l ly"  r e f e r s  
more t o  the conduct which c o n s t i t u t e s  a s u b s t a n t i a l  s t e p  toward 
commission, r a t h e r  than t h e  kind of c u l p a b i l i t y  "otherwise requi red  

9 
f o r  commission of a crime". I T  WAS MOVED BY PROFESSOR LOCKNEY, 
SECONDED BY REPRESENTATIVE ATKINSON, AM) CARRIED, sub j ec t t o  
r a t i f i c a t i o n ,  t h a t  t h e  t r i p l e  parentheses around the word " in ten t ion-  
a l l y "  i n  Line 3 of Sect ion  1001 be de le ted .  

The Committee then discussed Subsection 2 and i t  was noted t h a t  
the  s t a f f  had added a comma a f t e r  the word "attempt" i n  the second 
l i n e  of the subsec t ion .  I T  WAS MOVED BY PROFESSOR LOCKNEY, SECONDED 
BY REPRESENTATIVE ATKINSON, AND CARRIED, s u b j e c t  t o  r a t i f i c a t i o n ,  
t h a t  the "," on the  second l i n e  of Subsection 2 of Sect ion 1001 be  
de le ted .  

The Committee discussed Subsection 3 of Sect ion 1001, and t h e  
Committee Counsel noted t h a t  he had de le ted  the  language r e l a t i n g  
t o  increas ing  sentencing i f  an at tempt  comes ''dangerously c lose"  t o  
commission of the  o f fense .  3 



I T  WAS MOVED BY PROFESSOR LOCKNEY, SECONDED BY REPRESENTATIVE 
ATKINSON, AND CARRIED, s u b j e c t  t o  r a t i f i c a t i o n ,  t h a t  Sect ion 1001, 
a s  d r a f t e d  by the National Commission, be adopted. 

The Committee recessed f o r  lunch a t  12:07 p.m. and reconvened 
a t  1:10 p.m., a t  which time t h e  Chairman c a l l e d  on the Committee 
Counsel t o  read Sect ion  1002 a s  follows: 

SECTION 1002. CRIMINAL FACILITATION.) 1. A person i s  g u i l t y  

of c r iminal  f a c i l i t a t i o n  i f  he knowingly provides s u b s t a n t i a l  a s s i s t -  

ance t o  a person in tending  t o  commit a ( ( ( f e l o n y ) ) )  c l a s s  A o r  c l a s s  

B of fense ,  and t h a t  person, i n  f a c t ,  commits the ( ( (cr ime)) )  o f fense  

contemplated, or a l i k e  or  r e l a t e d  ( ( ( f e l o n y ) ) )  offense,  employing 

t h e  a s s i s t a n c e  s o  provided. The ready lawful  a v a i l a b i l i t y  from 

o t h e r s  of the  goods o r  s e r v i c e s  provided by a defendant i s  a f a c t o r  

t o  be considered i n  determining whether o r  n o t  h i s  a s s i s t a n c e  was 

s u b s t a n t i a l .  This s e c t i o n  does not  apply t o  a person who i s  e i t h e r  

express ly  or  by impl ica t ion  made n o t  accountable  by the s t a t u t e  

de f in ing  the ( ( ( f e l o n y ) ) )  offense f a c i l i t a t e d  or  r e l a t e d  s t a t u t e s .  

2. Except a s  otherwise provided, i t  i s  no defense t o  a prosecu- 

t i o n  under t h i s  s e c t i o n  t h a t  the  person whose conduct the defendant 

f a c i l i t a t e d  has been a c q u i t t e d ,  has not  been prosecuted or convic ted ,  

has been convicted of a d i f f e r e n t  of fense ,  i s  immune from prosecut ion ,  

o r  i s  otherwise n o t  s u b j e c t  t o  j u s t i c e .  

3 .  F a c i l i t a t i o n  of a c l a s s  A ( ( ( f e l o n y ) ) )  of fense  i s  a c l a s s  C 

( ( ( f e l o n y ) ) )  offense.  F a c i l i t a t i o n  of a c l a s s  B ( ( ( o r  Class C 

f e lony) ) )  of fense  i s  a c l a s s  ( ( ( A  misdemeanor))) D offense.  

The Committee Counsel noted t h a t  Sec t ion  1002 dea l s  wi th  t h e  
o f fense  of c r iminal  f a c i l i t a t i o n .  Sec t ion  1002 would a f f e c t  
Sec t ions  12-02-06 and 29-11-42 of the  Century Code. Criminal 
f a c i l i t a t i o n  i s  def ined  as  the  knowing provis ion  of " s u b s t a n t i a l  
a s s i s t ance"  t o  one who in tends  t o  commit a fe lony,  i f  the  person 
i n  f a c t  commits the  felony contemplated o r  a s i m i l a r  fe lony,  and 
uses  the  a s s i s t a n c e  provided by the person charged wi th  cr iminal  
f a c i l i t a t i o n .  



The Committee discussed a t  g r e a t  length  the  provision i n  Subsec- 
t i o n  1 t h a t  "ready lawful  a v a i l a b i l i t y "  of the  goods or se rv ices  
provided by the  defendant i s  t o  be considered i n  determining whether 

"9 

o r  not  h i s  a s s i s t a n c e  was s u b s t a n t i a l .  

I T  WAS MOVED BY PROFESSOR LOCKNEY AND SECONDED BY REPRESENTATIVE 
MURPHY t h a t  the  penultimate sentence of Subsection 1 of Sect ion 1002 
should be noted i n  t h e  minutes and the  r e p o r t  of the  Committee a s  
an a rea  of content ion .  THIS MOTION WAS THEN WITHDRAWN. 

I T  WAS MOVED BY REPRESENTATIVE ATKINSON, SECONDED BY REPRESENTATIVE 
MURPHY, AND CARRIED, s u b j e c t  t o  r a t i f i c a t i o n ,  t h a t  Sect ion 1002 be 
approved as  d r a f t e d ,  wi th  a no ta t ion  t h a t  t h e  second sentence of 
Subsection 1 of Sect ion  1002 be noted a s  r a i s i n g  many quest ions 
i n  the minds of Committee members. 

The Committee again  discussed the  c l a s s i f i c a t i o n  system t e n t a -  
t i v e l y  adopted a t  a previous meeting of the  Committee. It was 
noted t h a t  perhaps t h e  c l a s s i f i c a t i o n  system i s  going t o  have t o  
be modified i n  order  t o  encompass the  range of crimes covered by 
the  FCC. The Chairman agreed t h a t  the  c l a s s i f i c a t i o n  plan,  which 
was t e n t a t i v e l y  adopted, would have t o  be thoroughly reviewed a t  
t h e  end of the  Committee's work, bu t  thought t h a t  i t  should be l e f t  
a s  i s  f o r  the  time being. 

The Committee Counsel read Sect ion 1003 a s  follows: 

SECTION 1003. CRIMINAL SOLICITATION. ) 1. A person i s  g u i l t y  

of cr iminal  s o l i c i t a t i o n  i f  he commands, induces,  e n t r e a t s ,  or  

otherwise at tempts  t o  persuade another person t o  commit a ( ( ( p a r t i c u l a r  

f e lony) ) )  c l a s s  A o r  c l a s s  B offense,  whether a s  p r i n c i p a l  o r  

accomplice,with i n t e n t  t o  promote or  f a c i l i t a t e  the  commission .s 
( ( (o f  t h a t  f e l o n y ) ) ) ,  under circumstances s t rong ly  corrobora t ive  

of t h a t  i n t e n t ,  and i f  the  person s o l i c i t e d  commits an over t  a c t  - 
i n  response t o  t h e  s o l i c i t a t i o n .  

2. It i s  a defense t o  a prosecut ion under t h i s  sec t ion  t h a t ,  

i f  the cr iminal  o b j e c t  were achieved, the  defendant would be a 

v ic t im of t h e  offense, or  the  offense i s  s o  def ined t h a t  h i s  conduct 

would be i n e v i t a b l y  i n c i d e n t  t o  i t s  commission, or he otherwise would 

n o t  be g u i l t y  under t h e  s t a t u t e  def in ing  the  of fense  or a s  an accomplice! 

under sec t ion  401. T 



c l5 
3 .  I t  i s  no defense t o  a prosecution under t h i s  sec t ion  t h a t  

16 t h e  person s o l i c i t e d  could no t  be g u i l t y  of the  offense because 

17 of lack of respons ib i l i ty ,  ( ( ( o r ) ) )  c u l p a b i l i t y ,  o r  other  incapac i ty  

18 o r  defense.  

19 4. Criminal s o l i c i t a t i o n  i s  an of fense  of the  c l a s s  next  below 

20 t h a t  of the ( ( ( c r ime) ) )  of fense  s o l i c i t e d .  

The Committee Counsel noted t h a t  Sec t ion  1003, def ining 
c r imina l  s o l i c i t a t i o n ,  would a f f e c t  Sec t ion  12-02-04, which t r e a t s  
a person a s  a p r i n c i p a l  i f  he advises  and encourages the commission 
of e i t h e r  a felony o r  a misdemeanor. The Counsel noted t h a t  the  
language of Subsection 1 of Section 1.003 would be more r e s t r i c t i v e  
than  the cu r ren t  North Dakota law, s i n c e  i t  would l i m i t  c r iminal  
s o l i c i t a t i o n  t o  the  s o l i c i t a t i o n  of commission of a felony. 

-- 

I T  WAS MOVED BY PROFESSOR LOCKNEY, SECONDED BY REPRESENTATIVE 
ATKINSON, AND CARRIED, sub jec t  to  r a t i f i c a t i o n ,  t h a t  Sect ion 1003 
be adopted a s  presented.  

The Chairman c a l l e d  on the  Committee Counsel t o  read Sect ion  1004 
a s  follows: 

I 1 SECTION 1004. CRIMINAL CONSPIRACY.) 1. A person ( ( ( i s  g u i l t y  

o f ) ) )  commits conspiracy i f  he agrees with one or more persons t o  

engage i n  or cause ( ( ( t h e  performance o f ) ) )  conduct which, i n  f a c t ,  

c o n s t i t u t e s  ( ( ( a  crime o r  c r imes ) ) )  an of fense  o r  of fenses ,  and, 

except  i n  the case  of a c l a s s  A offense,  any one o r  more of such 

persons does an over t  a c t  t o  e f f e c t  an  o b j e c t i v e  of the  conspiracy.  

The agreement need n o t  be exp l i c i t , bu t  may be i m p l i c i t  i n  the  f a c t  

of co l l abora t ion  o r  ex i s t ence  of o ther  circumstances.  

2. I f  a person knows o r  could expect t h a t  one with whom he 

agrees  has agreed or  w i l l  agree with another  t o  e f f e c t  the same 

ob jec t ive ,  he s h a l l  be deemed t o  have agreed wi th  the o the r ,  whether 

o r  no t  he knows the  o t h e r ' s  i d e n t i t y .  



3. A conspiracy s h a l l  be deemed t o  continue u n t i l  i t s  ob jec t ives  

a r e  accomplished, f rus t ra ted ,  or abandoned. "0bj ec t ives"  inc ludes  q 

escape from the scene of the  crime, d i s t r i b u t i o n  of booty, and 

measures, o ther  than s i l e n c e ,  f o r  concealing the  crime or  o b s t r u c t i n g  

j u s t i c e  i n  r e l a t i o n  t o  i t .  A conspiracy s h a l l  be deemed abandoned i f  

no over t  a c t  t o  e f f e c t  i t s  objec t ives  has been committed by any 

conspi ra tor  during the  appl icable  period of l i m i t a t i o n s .  

4. It  i s  no defense t o  a prosecution under t h i s  sec t ion  t h a t  

t h e  person with whom such person i s  a l l eged  t o  have conspired has 

been acqu i t t ed ,  has n o t  been prosecuted o r  convicted,  has been 

convicted of a d i f f e r e n t  of fense ,  i s  immune from prosecut ion,  o r  

i s  otherwise not  s u b j e c t  t o  j u s t i c e .  

5. Accomplice l i a b i l i t y  f o r  of fenses  committed i n  fu r the rance  

of t h e  conspiracy i s  t o  be determined a s  provided i n  sec t ion  401. 

6.  Conspiracy s h a l l  be ( ( ( s u b j e c t  t o  the  pena l t i e s  provided 

f o r  attempt i n  s e c t i o n  lOOl(3))))  an of fense  c l a s s i f i e d  the  same a s  

the  offense concerning which the offender  conspired.  

The Committee Counsel noted t h a t  Sec t ion  1004, def ining c r i m i n a l  
conspiracy, would rep lace  Century Code Sect ions 12-03-01, 12-03-02, 
12-03-03, 12-03-04, and 12-03-05. He f u r t h e r  noted t h a t  the Committ 9 
had previously agreed t h a t  Sect ion 12-03-02 should be de le ted  ( see  
Page 4 ,  minutes of t h e  meeting of September 20-21, 1971). The 
Committee discussed t h e  exception t o  the  requirement t h a t  a conspiracy 
cannot be proved without proof of an "overt  ac t " ,  which except ion 
i s  i n  case of a charge of conspiracy t o  commit a l l c l a s s  A offense1' .  
The Committee Counsel noted t h a t  the  except ion was present ly  provided 
f o r ,  i n  essence,  i n  North Dakota law. The Committee a l s o  d iscussed  
whether the  penal ty f o r  c r iminal  conspiracy should be the same a s  
the  penalty provided f o r  the  subs tant ive  of fense  concerning which the  
conspi ra tors  conspired.  

I T  WAS MOVED BY PROFESSOR LOCKNEY, SECONDED BY REPRESENTATIVE 
ATKINSON, AND CARRIED, s u b j e c t  t o  r a t i f i c a t i o n ,  t h a t  the words 
", except i n  the  case of a c l a s s  A offense," be s t r i c k e n  from Lines 
4 and b of Subsection 1 of  Sect ion 1004, and t h a t  Subsection 6 read 
a s  o r i g i n a l l y  d r a f t e d  by t h e  National Commission. 



M r  H i l l  noted t h a t  a t  the  r a t e  the  Committee was proceeding, i t  
would be almost impossible t o  complete the  Committee's work i n  t ime 
t o  present  a comprehensive b i l l  t o  the  Legis la ture .  The Cormnittee 
discussed methods of expedi t ing cons idera t ion  of the necessary 
s e c t i o n s  of the FCC. M r .  H i l l  suggested t h a t  the Committee cons ide r  
sec t ions  i n  l o g i c a l  groupings (subchapters) ,  with the s t a f f  g iv ing  
a genera l  overview of the  whole grouping, followed by ques t ions ,  
amendments, or  d e l e t i o n s .  Then, the  whole grouping of sec t ions  
could be adopted toge the r .  

After  f u r t h e r  d i scuss ion ,  the Chairman d i r e c t e d  the s t a f f  t o  
prepare a p resen ta t ion ,  by way of example, f o r  use during t h i s  
meeting, with the  p resen ta t ion  t o  c o n s i s t  of a s t a f f  overview of 
l o g i c a l  groupings of s e c t i o n s  of the  FCC. Af te r  the  s t a f f  overview 
has  been presented,  t h e  Chairman s t a t e d  t h a t  he would c a l l  on the  
Committee f o r  i t s  comments on a sect ion-by-sect ion b a s i s ,  and i f  
t h e  Committee f e l t  t h a t  any sec t ion  needed t o  be amended, amendments 
would be made a t  t h a t  time. Thereaf te r ,  t h e  Chairman would c a l l  f o r  
a motion t o  approve a l l  of the  considered s e c t i o n s  a s  a group, whether 
o r  n o t  they had been amended by the  Committee. 

The Committee Counsel noted t h a t  i f  t h i s  system i s  t o  be t r i e d ,  
i t  would probably be b e s t  t o  r e v e r t  t o  t h e  of fense  c l a s s i f i c a t i o n  
system used by t h e  d r a f t e r s  of the FCC. He f e l t  t h a t ,  without 
r e f l e c t i o n  on the  v a l i d i t y  of the  t e n t a t i v e l y  adopted c l a s s i f i c a t i o n  
p lan ,  i t  would be b e s t  t o  avoid cont rovers ies  over t h a t  plan i f  a t  
a l l  poss ib le .  This could be achieved by simply adhering t o  the  
f e d e r a l  c l a s s i f i c a t i o n  plan f o r  the time being,  and then recons ider ing  
a n  o v e r a l l  c l a s s i f i c a t i o n  plan when t h e  Committee reaches those 
s e c t i o n s  of the  proposed FCC which d e a l  wi th  t h e  f e d e r a l  c l a s s i f i c a t i o n  
p lan .  It was t h e  consensus of the Committee members t h a t ,  f o r  t h e  
purposes of the  new method of Committee cons ide ra t ion ,  the  s t a f f  
adhere t o  the  f e d e r a l  c l a s s i f i c a t i o n  p lan  i n  a l l  f u t u r e  r e d r a f t s .  

A t  t h i s  po in t ,  t he  Committee recessed  u n t i l  9:00 a.m. on 
Fr iday ,  Apr i l  7 ,  1972. When the  Committee reconvened a t  9:00 a.m., 
Judges Er icks tad  and Pearce were p resen t .  

P 
I 

The Chairman c a l l e d  on the  Committee Counsel f o r  a comprehensive 
overview presen ta t ion  of  Sect ions 1301 through 1309. The t e x t  of t h e  
s e c t i o n s  was n o t  r ead .  

The Committee Counsel noted t h a t  he would g ive  an overview which 
would be designed t o  achieve t h e  following minimum ob jec t ives :  

1. To g ive  n o t i c e  t h a t  a p a r t i c u l a r  p rov i s ion  of the  proposed 
FCC c r e a t e s  a new cr iminal  of fense  n o t  p resen t ly  e x i s t i n g  
i n  North Dakota; 

2. To g ive  n o t i c e  t h a t  a given "comprehensive" s e c t i o n  (or 
sec t ions )  of t h e  proposed FCC does no t  encompass a p a r t i c u l a r  
of fense  def ined  by North Dakota l a w m e r e  the  present  
North Dakota s t a t u t e  i s  wi th in  t h e  genera l  sub jec t  mat ter  
a rea  of the  "comprehensive" f e d e r a l  s e c t i o n ;  



To give n o t i c e  t h a t  a r e d r a f t  of a proposed FCC sec t ion  w i l l  
change the  penal ty  f o r  t h e  p resen t  North Dakota equiva lent  
from a misdemeanor t o  a felony,  o r  v i c e  versa ;  9 

To give n o t i c e  t h a t  the s t a f f  has made e i t h e r  a grammatical 
or  subs tan t ive  change i n  the  proposed f e d e r a l  language, 
except where the  change i s  simply t o  d e l e t e  language which 
can only have relevance a t  the  f e d e r a l  l e v e l ,  e .g . ,  t h e  
numerous j u r i s d i c t i o n a l  provis ions  s e t  out i n  the proposed 
FCC ; 

To give  n o t i c e  of "policy ques t ionsr '  r a i s e d  by a l t e r n a t i v e  
proposals s t a t e d  i n  the comments t o  the  proposed FCC; and 

To g ive  n o t i c e  of "policy ques t ions"  r a i s e d  by p o l i t i c a l ,  
s o c i a l ,  c u l t u r a l ,  or l i k e  quest ions which a re  "unique" 
t o  North Dakota. 

The Committee Counsel then presented an overview of Sect ion  1301 
through 1309, i n d i c a t i n g  t h a t  those s e c t i o n s  d e a l t  pr imari ly  wi th  
phys ica l  obs t ruc t ion  of governmental funct ions .  

Sect ion 1301 i s  a d e f i n i t i o n  of a genera l  offense of phys ica l  
obs t ruc t ion  of a governmental funct ion ,  or  of the  adminis t ra t ion  of 
law, and the of fense  i s  c l a s s i f i e d  a s  a Class  A misdemeanor. The 
sec t ion  would rep lace  numerous sec t ions  of the  Century Code, some 
of which a r e  c l a s s i f i e d  a s  f e l o n i e s  and some a s  misdemeanors. How- 
ever ,  these which a r e  c l a s s i f i e d  as  f e l o n i e s  would be b e t t e r  prosecuted 
under such headings a s  robbery, t h e f t ,  a s s a u l t ,  e t c .  Otherwise, 
Sec t ion  1301 does n o t  r ep resen t  any major change from present  North 
Dakota law. 

Other offenses  def ined i n  Sections 1302 through 1309 inc lude  
"preventing a r r e s t  or  discharge of o the r  d u t i e s "  (Section 1302) ; 
"hindering law enforcement" (Section 1303); "aiding consummation 
of crime" (Section 1304); " f a i l u r e  t o  appear a f t e r  r e l e a s e ;  b a i l  
jumping" (Section 1305) ; "escape1' (Section 1306) ; "public se rvan t s  1 
permit t ing escape" (Sect ion 1307) ; " i n c i t i n g  o r  leading r i o t  i n  deten-  
t i o n  f a c i l i t i e s "  (Sect ion 1308) ; and "introducing or  possessing 
contraband u s e f u l  f o r  escape" (Section 1309). (Note: The t e x t  of 
Sect ions 1301 through 1309, a s  adopted by the  Committee, s u b j e c t  
t o  r a t i f i c a t i o n ,  a r e  included i n  Appendix "A". ) 

The "policy ques t ions"  r a i s e d  by these  sec t ions  a r e  a s  fol lows:  

F i r s t ,  Sec t ion  1302 provides a defense t o  the charge of 
preventing a r r e s t ,  i f  the  publ ic  se rvan t  was ac t ing  "unlawfully". 
This defense i s  n o t  s p e c i f i c a l l y  provided f o r  i n  the Century 
Code, although North Dakota case law seems t o  recognize t h e  
defense. See S t a t e  v.  Moe, 151 N.W.2d 310. The pol icy ques t ion  
then i s  whether North Dakota should have such a defense; 

Second, Sec t ion  1305, deal ing wi th  b a i l  jumping, c l a s s i f i e s  
the  offense according t o  whether the  offender  was r e l e a s e d  a f t e l  
being charged wi th  a felony,  a f t e r  being convicted of any cr ime,  



o r  a f t e r  being charged with a misdemeanor. I n  the f i r s t  two 
cases ,  the of fense  i s  c l a s s i f i e d  a s  a Class  C fe lony;  and i n  
the  l a t t e r  case ,  i t  i s  c l a s s i f i e d  a s  a Class  A misdemeanor. 
Sect ion 29-08-27, which Sect ion 1305 would rep lace ,  simply 
makes jumping b a i l  a misdemeanor; 

Third,  Sec t ion  1306, deal ing wi th  escape, grades the o f fense  
a s  a Class A misdemeanor, unless  the  offender  used a weapon t o  
implement h i s  escape,  i n  which case  i t  i s  c l a s s i f i e d  a s  a C lass  B 
felony. I f  the  escapee uses fo rce ,  o r  was escaping a f t e r  be ing  
charged with a fe lony,  the  crime of escape i s  c l a s s i f i e d  a s  a 
Class C fe lony.  I n  c o n t r a s t ,  Sec t ion  12-16-06 would punish 
an escape a s  a fe lony i f  the escapee had been charged o r  convic ted  
of a felony,  and a s  a misdemeanor i f  the  escapee had been charged 
or convicted of a misdemeanor. Other than f o r  these  d i f f e r e n c e s  
i n  of fense  c l a s s i f i c a t i o n ,  the FCC escape provis ions do n o t  
c o n s t i t u t e  a s u b s t a n t i a l  change from present  North Dakota law; 

Fourth, Sec t ion  1307 makes i t  a Class  A misdemeanor f o r  a 
publ ic  se rvan t  t o  ' ' r e ~ k l e s s l y ~ ~  permit an escape; and a Class B 
misdemeanor t o  "negligently11 permit an  escape. Present  North 
Dakota law, s e e  Sect ion  12-16-14, would probably c l a s s i f y  e i t h e r  
type of a c t i o n  a s  a misdemeanor; 

F i f t h ,  Sec t ion  1308 provides f o r  the  of fense  of i n c i t i n g  
o r  leading a r i o t  i n  a pr ison.  North Dakota present ly  has no 
s t a t u t o r y  equiva lent  f o r  t h i s  s e c t i o n ;  thus ,  i f  the s e c t i o n  i s  
adopted, a new crime would be c rea ted .  The pol icy  ques t ion  
presented i s  should North Dakota have a sweci f ic  crime al lowing 
prosecut ion of t h e  l eader s  of pr i son  r i o t s ,  o r  should t h e  g e n e r a l  
r i o t  s t a t u t e s  ( p a r t i c u l a r l y  those dea l ing  with i n c i t i n g  t o  
r i o t )  be r e l i e d  on t o  prosecute t h i s  type of offense;  and 

Six th ,  Sec t ion  1309 makes i t  an  of fense  f o r  a p o t e n t i a l  
escapee from a de ten t ion  f a c i l i t y  t o  " ~ n l a w f u l l y ~ ~  provide himself 
with an o b j e c t  u s e f u l  t o  h i s  escape. North Dakota has no 
present  s t a t u t o r y  law which would be t h e  equivalent  of t h a t  
por t ion  of Sec t ion  1309. The pol icy  ques t ion  presented i s  whether 
North Dakota should have such a provis ion .  The provis ion  i s  
i n  the proposed FCC pr imar i ly  because p resen t  f e d e r a l  law 
provides f o r  i t .  

I n  regard t o  Sect ion  1302, Professor  Lockney questioned whether 
i t  i s  d e s i r a b l e  t o  allow a person charged wi th  r e s i s t i n g  a r r e s t  t o  
defend on the  b a s i s  t h a t  the  publ ic  se rvan t  making the  a r r e s t  was 
"acting ~ n l a w f u l l y ~ ~ .  The Committee d iscussed  t h i s  quest ion a t  
length ;  however, no s p e c i f i c  motion was made. 

Representat ive Hil leboe noted t h a t  Sec t ion  1303, p roh ib i t ing  
I'hindering law enforcement" would a l s o  apply t o  the  so-ca l led  " t r a f f i c  
offenses" ,  and wondered whether t h i s  was d e s i r a b l e .  

Judge Pearce questioned the  d e s i r a b i l i t y  of the  a f f i r m a t i v e  
defense provided by Subsection 3 of Sec t ion  1305 def in ing  ' b a i l  
jumping". He thought t h a t  the  language excusing a nonappearance 
was p a r t i c u l a r l y  confusing. 



Judge Pearce s t a t e d  he f e l t  i t  was not  necessary t h a t  an of fender  
be  s p e c i f i c a l l y  provided with a s t a t u t o r y  a f f i rma t ive  defense,  s i n c e  
the  s i t u a t i o n s  i n  which he could r a i s e  the  a f f i rma t ive  defense would T 
a l s o  be s i t u a t i o n s  which, i f  proven, would negate  the type of culpa-  
b i l i t y  requi red  under Subsection 1. Judge Pearce a l s o  noted t h a t  
although Subsection 1 did  no t  contain a s ta tement  of requi red  culpa-  
b i l i t y ,  Subsection 2 of Sect ion 302 requ i red  t h a t  the s t a t e  of 
c u l p a b i l i t y  was l l w i l l f u l l y "  where c u l p a b i l i t y  was not  s t a t e d .  

I n  l i n e  with h i s  comments, Judge Pearce f e l t  t h a t  Subsection 3 
should be de le ted ,  and t h a t  f u r t h e r ,  a s p e c i f i c  standard of c u l p a b i l i t y ,  
i. e .  , " ~ i l l f u l . l y ~ ~ ,  should be inse r t ed  i n  Subsection 1. 

I T  WAS MOVED BY JUDGE PEARCE AND SECONDED BY REPRESENTATIVE 
HILLEBOE t h a t  Subsect ion 3 of Sect ion 1305 be de le ted ,  and t h a t  
t h e  s t a f f  r e d r a f t  Subsection 1 of Sect ion 1305 t o  s p e c i f i c a l l y  
include l b i l l f u l l y "  a s  a standard of c u l p a b i l i t y  the re in .  

Professor  Lockney spoke aga ins t  the  motion, s t a t i n g  he f e l t  
t h a t  where t h e r e  was content ion  concerning the  r a t i o n a l e  f o r  t h e  
f e d e r a l  ve r s ion  of a p a r t i c u l a r  of fense ,  the  Committee should be 
prone t o  leave i t  a s  d r a f t e d  by the  National Commission. I n  a d d i t i o n ,  
he f e l t  t h a t  t h e r e  was a genera l  a t t a c k  being made on the  theory of 
a f f i r m a t i v e  defenses,  which could be extremely troublesome, s i n c e  
t h e  e n t i r e  FCC i s  based on d i s t ingu i sh ing  between "defenses" and 
"aff i rmative defenses". 

Judge Pearce r e p l i e d  t h a t  he had no i n t e n t i o n  of making a 
genera l  a t t a c k  on t h e  s t a t u t o r y  provis ion  of a f f i rma t ive  defenses,  
b u t  simply f e l t  t h a t  the  "aff i rmative defense" provided by Subsect ion 3 
of Sect ion 1305 was s t a t e d  i n  very confusing language, and, a t  any 
r a t e ,  was unnecessary. A t  t h a t  poin t  JUDGE PEARCE'S MOTION, STATED 
ABOVE, PASSED, s u b j e c t  t o  r a t i f i c a t i o n ,  by a vote  of 3 t o  2. 

The Committee discussed Sect ion 1308, providing increased 
p e n a l t i e s  f o r  those persons who i n c i t e  or  lead  a r i o t  i n  a " d e t e n t i o y  
f a c i l i t y " .  Representa t ive  Hilleboe inqui red  a s  t o  whether the  
s e c t i o n  should be l i m i t e d  t o  de tent ion  f a c i l i t i e s .  He asked whether 
t h e  r a t i o n a l e  f o r  the  s e c t i o n  wouldn't be equal ly  a s  g r e a t  i n  favor  
of  increased or  s p e c i a l  p e n a l t i e s  f o r  i n c i t i n g  or  leading a r i o t  i n  
a s t a t e  co l lege  dormitory,  f o r  ins tance .  

Representat ive Atkinson inqui red  a s  t o  why the  t e x t  of the  f e d e r a l  
language was changed s o  t h a t  i t  requ i res  s i x  or  more persons t o  c o n s t i -  
t u t e  a r i o t ,  r a t h e r  than f i v e  or  more persons.  The Committee Counsel 
r e p l i e d  t h a t  t h a t  change was made i n  l i g h t  of an e a r l i e r  dec i s ion  
by the  Committee regarding the  genera l  r i o t  s t a t u t e ,  t o  the e f f e c t  
t h a t  i t  should r e q u i r e  s i x  persons t o  c o n s t i t u t e  a r i o t .  Representa t ive  
Atkinson s t a t e d  t h a t  t h e  number chosen t o  be the  minimum l i m i t  f o r  
a r i o t o u s  group was e s s e n t i a l l y  a r b i t r a r y  i n  na tu re ,  and, t h a t  be ing  
t h e  case,  he could see  no reason f o r  dev ia t ing  from the number chosen 
by the  National Commission. 

Theref o re ,  I T  WAS MOVED BY REPRESENTATIVE ATKINSON, SECONDED BY -% 
JUDGE PEARCE, AND CARRIED, sub jec t  t o  r a t i f i c a t i o n ,  t h a t  f o r  t h e  



purposes of cons idera t ion  of the d r a f t  of the  FCC, a r i o t o u s  group 
would c o n s i s t  a minimum of f i v e  persons. 

Af ter  f u r t h e r  d iscuss ion ,  I T  WAS MOVED BY PROFESSOR LOCKNEY, 
SECONDED BY REPRESENTATIVE ATKINSON, AND CARRIED, sub jec t  t o  r a t i f i -  
c a t i o n ,  t h a t  Sect ions 1301 through 1309, a s  amended, be adopted. 

The Chairman then c a l l e d  on M r .  Robert Wefald, Ass i s t an t  Committee 
Counsel, f o r  h i s  overview comments on Sect ions  1321 through 1327. 
M r .  Wefald s t a t e d  t h a t  those seven s e c t i o n s  d e a l t  pr imar i ly  wi th  
obs t ruc t ion  of j u s t i c e  through such a c t i o n s  a s  in te r fe rence  wi th  
j u r o r s ,  witnesses ,  o r  informants,  o r  through tampering with p h y s i c a l  
evidence. He noted t h a t  the  sec t ions  taken together  were more compre- 
hensive than corresponding sec t ions  of the  Century Code. 

M r .  Wefald ind ica ted  t h a t  Sections 1321 through 1327 contained 
two provis ions which may no t  be needed o r  d e s i r e d  i n  a r e d r a f t  of 
T i t l e  12. He s t a t e d  t h a t  the  two sec t ions  he was r e f e r r i n g  t o  were 
Sect ion  1325, which p r o h i b i t s  demonstrations intended t o  in f luence  
j u d i c i a l  proceedings, and Sect ion 1327, which makes i t  a crime f o r  
a person not  t o  d i s c l o s e  t h a t  he i s  working on r e t a i n e r  when he i s  
at tempting t o  inf luence  a publ ic  servant  regarding a c r iminal  ma t t e r .  

Speaking s p e c i f i c a l l y  about Sec t ion  1321, M r .  Wefald noted t h a t  
i t s  provis ions p roh ib i t ing  tampering wi th  wi tnesses  or informants ,  
or  the  s o l i c i t a t i o n  of b r i b e s  by witnesses  o r  informants,  a r e  broader  
than the  corresponding sec t ions  i n  T i t l e  12. He a l s o  noted t h a t  
t h e  a c t s  prohib i ted  by Sect ion  1321 a r e  punished a s  c l a s s  C f e l o n i e s ,  
whereas a l l  of the  sec t ions  which Sect ion  1321 would rep lace  a r e  
c l a s s i f i e d  as  misdemeanors. Thus, the  Committee was presented wi th  
a pol icy  quest ion a s  t o  whether the f e d e r a l  pena l ty  should remain. 

I n  regard t o  Sect ion  1322, making i t  an  of fense  t o  tamper wi th  
an  informant involved i n  a c r iminal  i n v e s t i g a t i o n ,  Mr. Wefald noted 
t h a t  North Dakota has no s i m i l a r  of fense  now. Therefore,  the s o l e  
p o l i c y  quest ion before  t h e  Committee i s  whether North Dakota should 
have such an of fense .  

Sect ion 1323 corresponds t o  e x i s t i n g  l a w  regarding the d e s t r u c t i o n  
of evidence usable  a t  a c r imina l  t r i a l ;  however, the  proposed FCC 
s e c t i o n  makes t h a t  crime a felony,  whereas i t  i s  a misdemeanor under 
p r e s e n t  North Dakota law. 

Sect ion 1324, dea l ing  with the harassment of and communication 
w i t h  j u r o r s ,  i s  e s s e n t i a l l y  a restatement  of North Dakota law, wi th  
a change being made i n  the  t e x t  of the  proposed FCC Sect ion 1324 t o  
expand the  d e f i n i t i o n  of " juror"  t o  inc lude  r e f e r e e s ,  a r b i t r a t o r s ,  
umpires, or  a s sessor s  who a r e  authorized t o h e a r  and determine contro-  
v e r s i e s .  This change t o  a more comprehensive d e f i n i t i o n  i s  made s o  
t h a t  the  s e c t i o n  w i l l  more c lose ly  correspond t o  North Dakota law. 

M r .  Wefald s t a t e d  t h a t  t h e r e  i s  no corresponding North Dakota 
s e c t i o n  equivalent  t o  Sect ion  1325, which p r o h i b i t s  demonstrations 
designed t o  inf luence  j u d i c i a l  proceedings. The most nea r ly  r e l a t e d  
North Dakota s e c t i o n s  a r e  Sect ion  12-19-02, which p r o h i b i t s  d i s t u r b -  
ances of lawful meetings, and Sect ion 12-19-25, which p r o h i b i t s  t h e  



unlawful occupation of l o t s  or  s t r e e t s  i n  a  municipal i ty .  The po l i cy  
quest ion presented t o  the Committee i s  whether ac t ion  which cons t i tu t -  
a  demonstration designed t o  inf luence  j u d i c i a l  proceedings should be 
made cr iminal .  

I n  regard t o  Sect ion  1326, M r .  Wefald noted t h a t  North Dakota 
has no eavesdropping provis ion  which c l o s e l y  p a r a l l e l s  t h a t  s e c t i o n .  
However, he took note  of Sect ion 12-42-05. M r .  Wefald noted t h a t  
a  sentence had been added t o  Subsection 2 of Sec t ion  1326 by the  s t a f f  
t o  read a s  follows: 

I1  Nor does t h i s  s e c t i o n  apply t o  a  person studying the j u r y  
process,  whose a c t i o n s  a r e  under the  c o n t r o l  and supervis ion  
of the cour t . "  , 

This sentence had been added s o  a s  t o  allow academic s t u d i e s  of 
the  jury  process,  where such s tud ies  were c a r r i e d  out with the 
au thor iza t ion  and under the  supervis ion of the  t r i a l  cour t .  M r .  Wefald 
indica ted  t h a t  t h e  p o l i c y  quest ion before  the  Committee i s  whether I 

such a  provis ion should be contained i n  Sect ion  1326. 

M r .  Wefald s t a t e d  t h a t  Sect ion 1327, a s  presented by the s t a f f ,  
would c r e a t e  c r iminal  law i n  North Dakota, a s  t h e r e  a r e  no correspond- 
i n g  provisions i n  the  Century Code. He noted t h a t  the s t a f f  had 
added language which would make i t  an of fense  f o r  a  person t o  f a i l  
t o  note t h a t  he was a c t i n g  on r e t a i n e r  when appearing on behalf  of  
a  person seeking pa ro le  or  probat ion,  a s  wel l  a s  when appearing a t  
the  time of i n i t i a t i o n  of a  prosecut ion,  a t  the  time of sentencing,  
or a t  the time of modif icat ion of a  previous ly  imposed sentence.  The 
p r i n c i p a l  pol icy  ques t ion  posed by Sect ion  1327 i s  whether or  n o t  
i t  i s  d e s i r a b l e  f o r  North Dakota t o  have such a  crime. 

Following t h e  p resen ta t ion  by M r .  Wefald, the  Committee d iscussed  
t h e  f a c t  t h a t  Subsection 1 of Sect ion 1324, dea l ing  with the harassment 
of and communication wi th  j u r o r s ,  only prohib i ted  harassment of t h e  
j u r o r ' s  spouse o r  o the r  r e l a t i v e  who res ided  i n  the same house wi th  
t h e  ju ro r .  The Committee questioned whether harassment of anyone ? 
with  i n t e n t  t o  in f luence  the  ju ro r  should n o t  be prohib i ted .  

I T  WAS MOVED BY REPRESENTATIVE ATKINSON, SECONDED BY PROFESSOR 
LOCKNEY, AND CARRIED, s u b j e c t  t o  r a t i f i c a t i o n ,  t h a t  the s t a f f  r e d r a f t  
Sect ion 1324, Subsection 1, t o  r epea l  the  l i m i t a t i o n  on persons who 
cannot be harassed i n  an attempt t o  in f luence  a  ju ro r ,  and extend 
t h e  cr iminal  p e n a l t i e s  t o  include harassment of any person, where 
such harassment takes p lace  i n  an at tempt  t o  inf luence  a  j u r o r ' s  
dec is ion .  

Thereaf ter ,  Professor  Lockney discussed Sect ion 1325, and 
indica ted  i t  was h i s  personal  opinion t h a t  North Dakota should have 
no such law. For ins t ance ,  he s t a t e d  t h a t  i f  he were r i c h  enough 
t o  take out a  newspaper advertisment i n d i c a t i n g  t h a t  the judge, the  
ju ry ,  or the prosecutor  (or  any combination the reof )  were miscreant  
i n  prosecuting the  a c t i o n ,  h i s  a c t i o n  would be pr iv i leged.  P r o f e s s 0 9  
Lockney s t a t e d  he d id  n o t  f e e l  t h a t  a  person who could not  a f f o r d  t o  
t ake  the newspaper advertisement should be sub jec t  t o  c r iminal  l i a b i l -  
i t y  f o r  placing the  same message on a  s ign  and demonstrating near  a  
courtroom. 



Mr, Travis s t a t e d  he disagreed with Professor  Lockney, and 
f e l t  t h a t  a s e c t i o n  s i m i l a r  t o  Section 1325 i s  necessary because of 
the  p o t e n t i a l  f o r  v io lence  t h a t  such a demonstration c r e a t e s .  Judge 
Pearce indica ted  t h a t  he was i n  agreement with Professor  Lockney. 

Representat ive Hilleboe questioned the  use of the word "communi- 
ca tes"  i n  Subsection 1 of Sect ion 1324. He wondered whether the  use 
of  a s ign  ou t s ide  a courtroom would no t  be such a communication wi th  
a j u r o r  who saw i t  a s  t o  br ing  the person car ry ing  the s ign  w i t h i n  
t h e  provis ions of Subsection 1 of Sect ion  1324. The Committee d i scus -  
sed t h i s  provis ion and thought t h a t  perhaps a l t e r n a t i v e s  t o  the  word 
1 I communicates" should be d r a f t e d .  

The Committee then f u r t h e r  considered Sect ion  1325, and I T  WAS 
MOVED BY PROFESSOR LOCKNEY, SECONDED BY JUDGE PEARCE, AND CARRIED, 
s u b j e c t  t o  r a t i f i c a t i o n ,  t h a t  Sect ion 1325 be de le ted .  

Professor  Lockney moved t h a t  the s t a f f  be d i rec ted  t o  d r a f t  
a l t e r n a t i v e  formulations t o  s u b s t i t u t e  f o r  the  word "communicates" 
i n  Subsection 1 of Sect ion  1324. The Chairman d i r e c t e d  the Committee 
Counsel t o  ca r ry  out  the  g i s t  of Professor  ~ o c k n e y ' s  motion. 

The Committee then discussed the  language added to  Subsection 2 
of Sect ion 1326, which would provide a defense t o  a charge of eaves- 
dropping on a ju ry ,  i f  t h e  a l leged  offender  were engaged i n  an 
academic study of the  j u r y  process under the  d i r e c t i o n  and c o n t r o l  
of  the  t r i a l  cour t .  The Committee discussed a t  g r e a t  length  whether 
such academic s t u d i e s  of the jury process should be allowed; however, 
i t  was determined t h a t  i t  would probably be p re fe rab le  not  t o  d i s c u s s  
t h e  d e s i r a b i l i t y  of allowing such s t u d i e s ,  bu t  simply t o  d iscuss  
whether i t  i s  necessary t o  provide a defense t o  someone who i s  making 
such a study, i f  he i s  charged with eavesdropping on jury d e l i b e r a t i o n s .  

I T  WAS MOVED BY PROFESSOR LOCKNEY AND SECONDED BY JUDGE PEARCE 
t h a t  the  words ", whose a c t i o n s  are"  be de le ted  from the language 
added t o  Subsection 2, and t h a t  the words " in the  manner provided by 
law, and" be s u b s t i t u t e d  i n  i t s  place,  t o  make c l e a r  t h a t  t h e  Committee 
was no t  providing f o r  such s t u d i e s ,  bu t  was only providing a defense 
t o  a charge of eavesdropping, should the  Leg i s l a tu re  see f i t  t o  provide 
f o r  such s t u d i e s  i n  the f u t u r e .  

Representat ive Hil leboe inquired a s  t o  whether the phrase " in  
t h e  manner provided by law" would allow such s t u d i e s  t o  be made a f t e r  
approval  by a c o u r t ,  a c t i n g  under i t s  implied j u d i c i a l  power t o  allow 
such a study. He s t a t e d  t h a t  i f  t h i s  were t h e  case ,  the word l l s t a t u t e ' l  
should be s u b s t i t u t e d  f o r  t h e  word "law". Professor  Lockney s t a t e d  
t h a t ,  with the consent of h i s  second, he would s u b s t i t u t e  the  word 
" s t a t u t e "  f o r  the word lllaw" i n  h i s  motion, and h i s  second, Judge 
Pearce , agreed. Thereaf te r  , PROFESSOR LOCKNEY ' s MOTION CARRIED, 
s u b j e c t  t o  r a t i f i c a t i o n .  

I T  WAS MOVED BY JUDGE PEARCE, SECONDED BY PROFESSOR LOCKNEY, 
AND CARRIED, sub jec t  t o  r a t i f i c a t i o n ,  t h a t  Sec t ions  1321 through 
1327, a s  amended, be adopted by the Committee. THERE WAS ONE DISSENTING r VOTE TO THIS MOTION. 

The Committee recessed f o r  lunch and reconvened a t  1:15 p.m., 
a t  which time i t  considered Sect ion 1005, which reads  a s  follows: 



SECTION 1005. GENERAL PROVISIONS.) 1. The definition of an 

offense (((defined))) in sections 1001 and 1004 shall not apply to 9 

another offense also defined in sections 1001 to 1004. - 
2. Whenever "attempt" or "conspiracy1' is made an offense outside 

this chapter, it shall mean attempt or conspiracy, as the case may be, . 

as defined in this chapter. 

3. a. In a prosecution under section 1001, it is an affirmative 

defense that, under circumstances manifesting a voluntary 

and complete renunciation of his criminal intent, the 

defendant avoided the commission of the crime attempted 

by abandoning this criminal effort and, if mere abandon- 

ment was insufficient to accomplish such avoidance, by 

taking further and affirmative steps which prevented the 

commission thereof. 

b. In a prosecution under section 1003 or 1004,it is an 

affirmative defense that, under circumstances manifesting 

a voluntary and complete renunciation of his criminal 

intent, the defendant prevented the commission of the 

crime solicited or of the crime or crimes contemplated 9 
by the conspiracy, as the case may be. 

c. A renunciation is not "voluntary and complete" within 

the meaning of this section if it is motivated in whole 

or in part by (1) a belief that a circumstance exists 

which increases the probability of detection or apprehen- 

sion of the defendant or another participant in the 

criminal operation, or which makes more difficult the 

consummation of the crime, or (2) a decision to postpon- 



the  cr iminal  conduct u n t i l  another  time or t o  s u b s t i t u t e  

another victim, or  another b u t  s i m i l a r  ob jec t ive .  

The Committee Counsel noted t h a t  Sec t ion  1005 contains  g e n e r a l  
provis ions  app l i cab le  t o  Sect ions 1001 through 1004, and, i n  a d d i t i o n ,  
provides f o r  the  defense of "renunciation" where a  person has been 
charged with cr iminal  s o l i c i t a t i o n  or '  c r imina l  conspiracy. 

Professor  Lockney noted t h a t  the  s e c t i o n  d id  no t  provide f o r  a  
defense of abandonment; thus ,  perhaps a  defendant could s t i l l  be i n  
a  s i t u a t i o n  wherein he would be l i a b l e  f o r  a  crime which was committed 
while  he was i n  j a i l ,  i f  he were charged a s  a  co-conspirator .  He noted  
t h a t  the  d e f i n i t i o n  of an abandoned conspiracy i n  Subsection 3 of 
Sec t ion  1004 would n o t  so lve  t h i s  problem, i f  i t  i s  a  problem. 

After  f u r t h e r  d iscuss ion ,  I T  WAS MOVED BY PROFESSOR LOCKNEY, 
SECONDED BY REPRESENTATIVE MURPHY, AND CARRIED, sub jec t  t o  r a t i f i c a -  
t i o n ,  t h a t  Sect ion 1005 be adopted a s  presented.  

The Chairman c a l l e d  on the  Committee Counsel t o  read Sect ion  1006 
a s  follows: 

SECTION 1006. REGULATORY OFFENSES.) 1. This sec t ion  s h a l l  

govern the  use of sanc t ions  t o  enforce a  penal r egu la t ion  whenever 

and t o  the ex ten t  t h a t  another  s t a t u t e  s o  provides.  The l i m i t s  on 

a sentence t o  pay a  f i n e  provided i n  p a r t  C of t h i s  (((Code)))  t i t l e  

s h a l l  n o t  apply i f  the  o the r  s t a t u t e  f i x e s  a  d i f f e r e n t  l i m i t .  "Penal 

r egu la t ion"  means any requirement of a  s t a t u t e ,  r egu la t ion ,  r u l e  o r  

o the r  which i s  enforceable  by cr iminal  sanc t ions ,  f o r f e i t u r e ,  o r  c i v i l  

pena l ty  . 
2 .  a .  A person who v i o l a t e s  a  penal  r e g u l a t i o n  i s  g u i l t y  of 

( ( ( a n  i n f r a c t i o n ) ) )  a  v i o l a t i o n .  Cu lpab i l i ty  a s  t o  

conduct o r  the  exis tence  of the  penal r egu la t ion  need 

no t  be proved under t h i s  paragraph, except t o  the e x t e n t  

requi red  by the  penal r e g u l a t i o n .  

b.  A person who w i l l f u l l y  v i o l a t e s  a  penal r egu la t ion  i s  

g u i l t y  of a  c l a s s  (((B misdemeanor))) D offense.  

Wil l fu lness  a s  t o  both the  conduct and the exis tence  

of the  penal  r egu la t ion  i s  requi red .  



c .  A person i s  g u i l t y  of a  c l a s s  (((A misdemeanor))) 

C of fense  i f  he f l o u t s  r egu la to ry  au thor i ty  by w i l l f u l  
9 

and p e r s i s t e n t  disobedience of any body of r e l a t e d  

penal r e g u l a t i o n s .  

3 .  A person i s  g u i l t y  of a  c l a s s  ( ( ( A  misdemeanor))) C o f fense  

i f  he w i l l f u l l y  v i o l a t e s  a  penal r egu la t ion  and thereby, i n  f a c t ,  

c r e a t e s  a  s u b s t a n t i a l  l ike l ihood of harm t o  l i f e ,  hea l th ,  or p roper ty ,  

o r  of any o ther  harm a g a i n s t  which the  penal r egu la t ion  was d i r e c t e d .  

The Committee Counsel noted t h a t  Sec t ion  1006 was e s s e n t i a l l y  
designated t o  provide a  genera l  plan of sanct ions  f o r  v i o l a t i o n  of 
regula tory  s t a t u t e s  or  s t a t u t o r y  r e g u l a t i o n s ,  where those s t a t u t e s  
o r  regula t ions  s p e c i f i c a l l y  r e f e r r e d  t o  Sect ion  1006. Mr. H i l l  
s t a t e d  he was not  s u r e  t h a t  i t  was d e s i r a b l e  t o  enact  such a  s t a t u t e  
u n t i l  such time a s  the  "regulatory" c r imina l  s t a t u t e s  themselves 
have been revised .  However, he thought t h a t  s i n c e  Section 1006 
would only be a p p l i c a b l e  t o  those s t a t u t e s  t h a t  s p e c i f i c a l l y  r e f e r r e d  
t o  i t ,  perhaps i t  was a l l  r i g h t .  

I T  WAS MOVED BY PROFESSOR LOCKNEY, SECONDED BY MR. WOLF, AND 
CARRIED, subjec t  t o  r a t i f i c a t i o n ,  t h a t  Sec t ion  1006 be adopted a s  
presented.  

a s  follows: 

SECTION 1101. TREASON. ) Treason, a  c l a s s  A offense,  s h a l l  

c o n s i s t  of levying war a g a i n s t  the s t a t e ,  or  adhering to ,  or  a i d i n g  

and comforting enemies of the  s t a t e .  

The Committee Counsel noted t h a t  the  reason f o r  including 
Sect ion  1101 i n  t h i s  r e d r a f t  was t h a t  both  the present  Cons t i tu t ion  
and the proposed new Cons t i tu t ion  de f ine  t h e  crime of "treason".  
M r .  Wolf s t a t e d  t h a t  r a t h e r  than def in ing  t reason i n  the Code, a 
penal ty  should simply be provided. 

I T  WAS MOVED BY MR. WOLF, SECONDED BY REPRESENTATIVE MURPHY, AND 
CARRIED, sub jec t  t o  r a t i f i c a t i o n ,  t h a t  t h e  t e x t  of Section 1101 should 
read  as  follows: 

"Treason a s  def ined  i n  the Cons t i tu t ion  of the s t a t e  of North 
Dakota i s  a c l a s s  A telony". 



The Chairman c a l l e d  on M r .  H i l l  t o  d i scuss  Subsections 4 ,  5 ,  
and 6 of Sect ion 101. M r .  H i l l  s t a t e d  he f e l t  t h a t  Subsection 4 of 
Sec t ion  101 was no t  necessary i n  l i g h t  of Subsection 1 of Sect ion  301. 

The Chairman asked the  Committee Counsel i f  he agreed wi th  t h a t  
s ta tement .  The Committee Counsel r e p l i e d  t h a t  he d id ,  i f  t he  word 
" s t a tu te"  i n  Line 3 of Subsection 1 of Sect ion  301 encompassed every 
d e f i n i t i o n  of a crime i n  the  S t a t e  of North Dakota, including those 
crimes defined i n  the  Const i tu t ion .  I f  the  word " s t a t u t e "  i s  n o t  s o  
comprehensive, then Subsection 1 of Sect ion  301 should be amended t o  
inc lude  crime defined by the  Const i tu t ion .  I f  t h a t  were the  c a s e ,  
Subsection 4 of Sec t ion  101 would no longer be necessary.  

Mr. H i l l  pointed out  t h a t  Subsection 5 of Sect ion 101 was j u s t  
confusing i n  t h a t  the  use of the  words chapter  and t i t l e  may be 
inappropr ia te .  The Committee Counsel agreed they may be i n a p p r o p r i a t e ,  
b u t  suggested t h a t  perhaps the  dec is ion  on whether or  not  they were 
inappropr ia te  should wa i t  u n t i l  the  Committee had had an oppor tuni ty  
t o  d iscuss  the  e n t i r e  r e l e v a n t  t e x t  of the  proposed FCC. 

I n  regard t o  Subsection 6,  Mr. H i l l  s t a t e d  he d id  not  f e e l  
t h a t  the  subsect ion was necessary,  a s  i t  s t a t e d  the  obvious. The 
Committee Counsel noted t h a t  the  subsec t ion  was included t o  r e p l a c e  
a s p e c i f i c  s e c t i o n  i n  T i t l e  12 (Section 12-01-12), which provides 
t h a t  the provis ions of T i t l e  12 do no t  a f f e c t  the  powers conferred 
upon m i l i t a r y  a u t h o r i t y  t o  punish of fenders .  

The Chairman d i r e c t e d  the  Committee Counsel and M r .  H i l l  t o  
work out a l l  d i f f e r e n c e s  regarding Subsections 4 ,  5 ,  and 6 of Sec t ion  
101. 

The Chairman c a l l e d  on M r .  H i l l  t o  read h i s  r e d r a f t  of Sec t ion  503, 
prepared pursuant t o  a motion made a t  t h e  l a s t  meeting of the Committee. 
M r .  Hill's r e d r a f t  reads  a s  follows: 

"SECTION 1. Mental d i sease  or  mental d e f e c t  or a defense t o  
a c r iminal  charge only i f  i t  negates  t h e  c u l p a b i l i t y  r equ i red  a s  
an element of the  of fense  charged. I n  any prosecution f o r  an 
of fense ,  evidence of mental d i sease  or  mental de fec t  of the  
defendant may be admitted whenever i t  i s  r e l e v a n t  t o  negate  t h e  
c u l p a b i l i t y  r equ i red  a s  an element of the  of fense .  

"SECTION 2. No person who a s  a r e s u l t  of mental d i s e a s e  o r  
de fec t  lacks capac i ty  t o  understand t h e  proceedings a g a i n s t  him 
or  t o  a s s i s t  i n  h i s  own defense s h a l l  be t r i e d ,  convicted or  
sentenced f o r  the  commission of an of fense  so  long a s  such 
incapaci ty  endures. 

"SECTION 3 .  A.  When the defendant ' s  f i t n e s s  t o  proceed 
drawn i n  ques t ion ,  the  i s sue  s h a l l  be determined by the  Court .  
the f inding  w i l l  be  contes ted ,  the  Court s h a l l  hold a hear ing  

on the i s sue .  The Court may order  the  defendant t o  be committed 
t o  the  S t a t e  Hospi ta l  or  other  s u i t a b l e  f a c i l i t y  f o r  a per iod 
n o t  exceeding t h i r t y  days f o r  p s y c h i a t r i c  examination. 



"B. I f  t h e  Court determines t h a t  the defendant lacks 
f i t n e s s  t o  proceed, the proceedingagainst him s h a l l  be suspended 
except a s  provided i n  Subsection C of t h i s  Sect ion,  and the  .7 
Court s h a l l  commit him t o  the custody of the Superintendent 
of the S t a t e  Hospi tal  f o r  so long a s  such unf i tness  s h a l l  endure,  
but s h a l l  n o t  exceed the maximum period f o r  which the defendant 
could be sentenced and i n  no event s h a l l  exceed three  yea r s .  
When the Court determines,  a f t e r  a hearing i f  a hearing i s  r e -  
quested, t h a t  the  defendant has regained f i t n e s s  t o  proceed, 
the proceeding s h a l l  be resumed. I f  prosecution of the defendant 
has not resumed p r i o r  t o  the e x p i r a t i o n  of the maximum period 
f o r  which the  defendant could .be  committed t o  the  Superintendent 
of the S t a t e  Hospi ta l ,  the  charges a g a i n s t  him s h a l l  be dismissed 
and the defendant s h a l l  be sub jec t  t o  laws governing c i v i l  I 

commitment of persons su f fe r ing  from mental d isease  or  d e f e c t .  

"C. The f a c t  t h a t  the defendant i s  u n f i t  t o  proceed does 
not  preclude any l e g a l  objec t ion  t o  the  prosecution which i s  
suscept ib le  of f a i r  determination p r i o r  t o  t r i a l  and without I 
the personal p a r t i c i p a t i o n  of the defendant." 

Professor Lockney s t a t e d  he r e a l i z e d  t h a t  M r .  H i l l  had, a s  an 
u l t ima te  goal ,  the  abolishment of the  defense of i n s a n i t y ,  and t h e  
use of proof of i n s a n i t y  only a s  a f a c t o r  t o  be considered i n  mi t iga-  i 
t i o n  of punishment. However, Professor  Lockney wondered whether 
Sect ion 1 of Mr.  ill's proposal was n o t  j u s t  a s  confusing as  the  
previously proposed Sect ion  503. 

M r .  H i l l  noted t h a t  h i s  Sect ion 2 ,  dea l ing  with incapaci ty  t o  
s tand  t r i a l ,  was taken from Sect ion 4.04 of the  Model Penal Code, 
and from Page 257 of Volume I of the  Working Papers. 

I T  WAS MOVED BY PROFESSOR LOCKNEY t h a t  the s t a f f  r e d r a f t  
M r .  H i l l ' s  proposed Sect ion 503 by s u b s t i t u t i n g  Subsection 1 of 
the  previously considered vers ion  of Sec t ion  503 from M r .  H i l l ' s  
"Section 1". After  f u r t h e r  d iscuss ion ,  PROFESSOR LOCKNEY WITHDREW 
HIS MOTION on the  grounds t h a t  the t o p i c  of the  defense of mental '1 
d i sease  or mental d e f e c t  should be considered when the Committee 
has a quorum present .  

The Committee discussed the na tu re  of the  pro tec t ion  f o r ' a  
defendant who i s  no t  competent t o  s tand  t r i a l .  M r .  Wolf s t a t e d  
t h a t  r a the r  than l i m i t  t o  30 days the amount of time f o r  p s y c h i a t r i c  
examination of a defendant whose f i t n e s s  t o  proceed has been drawn 
i n t o  question, the  s t a t u t e  should provide f o r  successive periods 
of commitment, l imi ted  t o  30 days each, and ordered by the judge 
having j u r i s d i c t i o n  of the case.  

The Committee discussed the  next  meeting d a t e ,  and noted t h a t  
i t  may not  be poss ib le  t o  have a f u l l  f i r s t  d r a f t  prepared by the  
middle of June. Mr. Wolf suggested t h a t  the  Committee Counsel 
w r i t e  again t o  a l l  i n t e r e s t e d  organiza t ions ,  asking them t o  p resen t  
a t  t h e i r  annual conventions,  s o  much of the  committee's work a s  
may be ready, and t h e r e a f t e r  t o  appoint small  study committees t o  
look a t  the committee's work and r e p o r t  t o  t h e i r  executive boards 
p r i o r  t o  the next  sess ion .  



I t  was decided,  a f t e r  d i s cus s ion ,  t h a t  t h e  nex t  meeting of 
t h e  Committee should be  s e t  f o r  Thursday and F r iday ,  May 11-12, 

r 1972, with the  p o s s i b i l i t y  of the  Committee cont inu ing  t o  meet 
on Saturday,  May 13,  1972. 

Without o b j e c t i o n ,  t h e  Chairman d e c l a r e d  t h e  meeting adjourned 
a t  3:20 p.m. on Fr iday ,  A p r i l  7 ,  1972.  

John A. Graham 
A s s i s t a n t  D i r e c t o r  



APPENDIX "A" 

SECTION 702. ENTRAPMENT.) 1. I t  i s  an a f f i rma t ive  defense tha  5 
t he  defendant was entrapped i n t o  committing the  offense.  

2.  Entrapment occurs when a law enforcement agent induces t h e  

commission of an o f fense ,  using persuasion or o ther  means l i k e l y  t o  

cause normally law-abiding persons t o  commit the  offense.  Conduct 

merely af ford ing  a person an opportuni ty t o  commit an of fense  does 

n o t  c o n s t i t u t e  entrapment. 

3. Law Enforcement Agent Defined. I n  t h i s  sec t ion  "law enforce-  

ment agent" inc ludes  personnel of s t a t e  and l o c a l  law enforcement 

agencies a s  we l l  a s  of the  United S t a t e s ,  and any person cooperat ing 

wi th  such an agency. 

SECTION 1001. CRIMINAL ATTEMPT.) 1. A person i s  g u i l t y  of 

c r iminal  attempt i f ,  a c t i n g  with the  kind of c u l p a b i l i t y  otherwise 

requi red  f o r  commission of a crime, he i n t e n t i o n a l l y  engages i n  

conduct which, i n  f a c t ,  c o n s t i t u t e s  a s u b s t a n t i a l  s t ep  toward commis- 

s ion  of the crime. A " subs tan t i a l  s t ep"  i s  any conduct which i s  

s t rong ly  corrobora t ive  of the  firmness of the  a c t o r ' s  i n t e n t  t o  

complete the commission of the  crime. Fac tua l  or  l e g a l  i m p o s s i b i l i t y  T 
of committing the  crime i s  no t  a defense,  i f  the crime could have 

been committed had the  a t t endan t  circumstances been as  the a c t o r  

be l ieved them t o  be.  

2. A person who engages i n  conduct intending t o  a i d  another 

t o  commit a crime i s  g u i l t y  of c r iminal  a t tempt  i f  the conduct would 

e s t a b l i s h  h i s  complici ty  under sec t ion  401 were the crime committed 

by the  other  person, even i f  the  o the r  i s  n o t  g u i l t y  of committing 

o r  attempting the  crime, f o r  example, because he has a defense of 

j u s t i f i c a t i o n  or  entrapment. 



1 3 .  Criminal attempt i s  an offense of the  same c l a s s  a s  the  

P 2 of fense  attempted, except t h a t  (a) an attempt t o  commit a c l a s s  A 

3 felony s h a l l  be a c l a s s  B felony, and (b) whenever i t  i s  e s t a b l i s h e d  

4 by a preponderance of the evidence a t  sentencing t h a t  the conduct 

c o n s t i t u t i n g  the  a t tempt  d id  not  come dangerously c lose  t o  commission 

of t h e  crime, an at tempt  t o  commit a c l a s s  B fe lony s h a l l  be a 

c l a s s  C fe lony and an at tempt  t o  commit a c l a s s  C fe lony s h a l l  be 

a c l a s s  A misdemeanor. 

SECTION 1002. CRIMINAL FACILITATION.) 1. A person i s  g u i l t y  

of c r iminal  f a c i l i t a t i o n  i f  he knowingly provides s u b s t a n t i a l  a s s i s t -  

ance t o  a person in tending  t o  commit a fe lony and t h a t  person, i n  

f a c t ,  commits the  crime contemplated, or  a l i k e  or  r e l a t e d  fe lony,  

employing the  a s s i s t a n c e  s o  provided. The ready lawful a v a i l a b i l i t y  

from others  of t h e  goods o r  se rv ices  provided by a defendant i s  a 

f a c t o r  t o  be considered i n  determining whether or  not  h i s  a s s i s t a n c e  

was s u b s t a n t i a l .  This s e c t i o n  does n o t  apply t o  a person who i s  

e i t h e r  express ly  o r  by impl ica t ion  made no t  accountable by the  s t a t u t e  

de f in ing  the  felony f a c i l i t a t e d  or r e l a t e d  s t a t u t e s .  

2. Except a s  otherwise provided, i t  i s  no defense t o  a prosecu- 

t i o n  under t h i s  s e c t i o n  t h a t  the person whose conduct the defendant 

f a c i l i t a t e d  has been a c q u i t t e d ,  h?s n o t  been prosecuted or  convic ted ,  

has been convicted of a d i f f e r e n t  o f fense ,  i s  immune from prosecut ion ,  

23 o r  i s  otherwise n o t  s u b j e c t  t o  j u s t i c e .  

24 3. F a c i l i t a t i o n  of a c l a s s  A ( ( ( f e l o n y ) ) )  offense i s  a c l a s s  C 

25 ( ( ( f e l o n y ) ) )  of fense .  F a c i l i t a t i o n  of a c l a s s  B ( ( ( o r  Class C 

26 f e l o n y ) ) )  offense i s  a c l a s s  ( ( ( A  misdemeanor))) D offense.  

- 27 SECTION 1003. CRIMINAL SOLICITATION.) 1. A person i s  g u i l t y  

Td of cr iminal  s o l i c i t a t i o n  i f  he commands, induces,  e n t r e a t s ,  o r  



otherwise attempts t o  persuade another person t o  commit a ( ( ( p a r t i c u -  

l a r  fe lony)) )  c l a s s  A or  c l a s s  B of fense ,  whether as  p r i n c i p a l  o r  -3 

accomplice, with i n t e n t  t o  promote or  f a c i l i t a t e  the commission - 
( ( (o f  t h a t  f e l o n y ) ) ) ,  under circumstances s t rong ly  corrobora t ive  

of t h a t  i n t e n t ,  and - i f  t he  person s o l i c i t e d  commits an over t  a c t  i n  

response t o  the  s o l i c i t a t i o n .  

2 .  It i s  a defense t o  a prosecution under t h i s  sec t ion  t h a t ,  
1 
i 

I 

i f  t he  cr iminal  o b j e c t  were achieved, the defendant would be a 

v ic t im of the offense, o r  the offense i s  s o  defined t h a t  h i s  conduct 

would be inev i t ab ly  i n c i d e n t  t o  i t s  commission, or he otherwise I - 
would n o t  be g u i l t y  under the  s t a t u t e  de f in ing  the offense or  a s  

an accomplice under s e c t i o n  401. 

3 .  It i s  no defense t o  a prosecut ion under t h i s  sec t ion  t h a t  

t h e  person s o l i c i t e d  could n o t  be g u i l t y  of the  offense because of 

lack of respons ib i l i ty ,  ( ( ( o r ) ) )  c u l p a b i l i t y ,  or  other  incapac i ty  

or  defense. 

4. Criminal s o l i c i t a t i o n  i s  an of fense  of the c l a s s  next  below 

t h a t  of the ( ( ( c r ime) ) )  of fense  s o l i c i t e d .  

SECTION 1004. CRIMINAL CONSPIRACY.) 1. A person ( ( ( i s  g u i l t y  -1 

o f ) ) )  commits conspiracy i f  he agrees wi th  one or more persons t o  

engage i n  or  cause ( ( ( t h e  performance o f ) ) )  conduct which, i n  f a c t ,  

c o n s t i t u t e s  ( ( ( a  crime or  c r imes)) )  an of fense  or  offenses ,  and 

any one or more of such persons does an over t  a c t  t o  e f f e c t  an 

ob jec t ive  of the  conspiracy. The agreement need not be expl ic i t ,  

b u t  may be i m p l i c i t  i n  t h e  f a c t  of c o l l a b o r a t i o n  or ex is tence  of 

26 o the r  circumstances . 
27 2.  I f  a person knows or  could expect t h a t  one with whom he 

28 agrees  has agreed o r  w i l l  agree with another  t o  e f f e c t  the  same 



ob jec t ive ,  he s h a l l  be deemed t o  have agreed with the o the r ,  whether 

o r  not  he knows the  o t h e r ' s  i d e n t i t y .  

3 .  A conspiracy s h a l l  be deemed t o  cont inue u n t i l  i t s  o b j e c t i v e s  

a r e  accomplished, f rus t ra ted ,  or  abandoned. "Objectives" inc ludes  

escape from the scene of the  crime, d i s t r i b u t i o n  of booty, and 

measures, o ther  than s i l e n c e ,  f o r  concealing the  crime or o b s t r u c t i n g  

j u s t i c e  i n  r e l a t i o n  t o  i t .  A conspiracy s h a l l  be deemed abandoned 

i f  no over t  a c t  t o  e f f e c t  i t s  objec t ives  has been committed by any 

consp i ra to r  during t h e  appl icable  period of l i m i t a t i o n s .  

4.  I t  i s  no defense t o  a  prosecution under t h i s  sec t ion  t h a t  

t h e  person with whom such person i s  a l l eged  t o  have conspired has 

been acqu i t t ed ,  has no t  been prosecuted o r  convicted,  has been 

convicted of a  d i f f e r e n t  o f fense ,  i s  immune from prosecution, o r  

i s  otherwise n o t  s u b j e c t  t o  j u s t i c e .  

5 .  Accomplice l i a b i l i t y  f o r  of fenses  committed i n  fu r the rance  

of the  conspiracy i s  t o  be determined a s  provided i n  sec t ion  401. 

6. Conspiracy s h a l l  be sub jec t  t o  t h e  p e n a l t i e s  provided f o r  

a t tempt  i n  s e c t i o n  1001(3).  

SECTION 1005. GENERAL PROVISIONS .) 1. The d e f i n i t i o n  of an 

o f fense  ( ( ( d e f i n e d ) ) )  i n  sec t ions  1001 t o  1004 s h a l l  not  apply t o  

another  offense a l s o  def ined i n  sec t ions  1001 t o  1004. 

2 .  Whenever "attempt" or  "conspiracy" i s  made an offense o u t s i d e  

t h i s  chapter ,  i t  s h a l l  mean attempt or  conspiracy,  a s  the case may 

be ,  a s  def ined i n  t h i s  chap te r .  

3 ,  a. I n  a  prosecut ion under s e c t i o n  1 0 0 l l i t  i s  an a f f i r m a t i v e  

defense t h a t ,  under circumstances manifesting a  vo lun ta ry  

and complete renuncia t ion  of h i s  c r imina l  i n t e n t ,  the 

defendant avoided the  commission of the crime attempted 



by abandoning h i s  cr iminal  e f f o r t  and, i f  mere abandon- 

ment was i n s u f f i c i e n t  t o  accomplish such avoidance, by 1 

taking f u r t h e r  and a f f i r m a t i v e  s t e p s  which prevented 

the  commission thereof .  

b.  I n  a  prosecut ion under s e c t i o n  1003 or 1004, i t  i s  an  

a f f i r m a t i v e  defense t h a t ,  under circumstances manifes t ing  

a  voluntary  and complete renuncia t ion  of h i s  c r imina l  1 
i n t e n t ,  t h e  defendant prevented the  commission of t h e  I 

crime s o l i c i t e d  o r  of the  crime o r  crimes contemplated 

by t h e  conspiracy,  a s  t h e  case  may be.  

c .  A renuncia t ion  i s  no t  "voluntary and complete" wi th in  

the meaning of t h i s  s e c t i o n  i f  i t  i s  motivated i n  whole 

or i n  p a r t  by (1) a  b e l i e f  t h a t  a  circumstance e x i s t s  

which inc reases  the p r o b a b i l i t y  of de tec t ion  of apprehen- 

s ion  of the  defendant or  another  p a r t i c i p a n t  i n  the  cr iminal  

opera t ion ,  or  which makes more d i f f i c u l t  the  consummation 

of t h e  crime, o r  (2) a  dec i s ion  t o  postpone the  c r imina l  

conduct u n t i l  another time or t o  s u b s t i t u t e  another  victim, 

or  another  b u t  s i m i l a r  ob jec t ive .  -9 

SECTION 1006. REGULATORY OFFENSES.) 1. This sec t ion  s h a l l  

govern the use of sanc t ions  t o  enforce a  penal r egu la t ion  whenever 

and t o  the ex ten t  t h a t  another  s t a t u t e  s o  provides.  The l i m i t s  on 

a  sentence t o  pay a  f i n e  provided i n  p a r t  C of t h i s  (((Code))) t i t l e  

s h a l l  not  apply i f  the  o the r  s t a t u t e  f i x e s  a  d i f f e r e n t  l i m i t .  "Penal 

r egu la t ion"  means any requirement of a  s t a t u t e ,  r egu la t ion ,  r u l e ,  o r  

26 order  which i s  enforceable  by cr iminal  sanc t ions ,  f o r f e i t u r e ,  o r  c i v i l  

27 penal ty .  
,1 



2. a .  A person who v i o l a t e s  a  penal r egu la t ion  i s  g u i l t y  of 

an i n f r a c t i o n .  Cu lpab i l i ty  a s  t o  conduct or the 

ex i s t ence  of the penal r e g u l a t i o n  need no t  be proved 

under t h i s  paragraph, except t o  the  ex ten t  requi red  

by t h e  penal  regula t ion .  

b .  A person who w i l l f u l l y  v i o l a t e s  a  penal r egu la t ion  i s  

g u i l t y  of a  c l a s s  B misdemeanor. Wil l fulness  a s  t o  

both  the  conduct and the  ex i s t ence  of the  penal 

r e g u l a t i o n  i s  required.  

c .  A person i s  g u i l t y  of a  c l a s s  A misdemeanor i f  he 

f l o u t s  r egu la to ry  a u t h o r i t y  by w i l l f u l  and p e r s i s t e n t  

disobedience of any body of r e l a t e d  penal r e g u l a t i o n s .  

3. A person i s  g u i l t y  of a  c l a s s  A misdemeanor i f  he w i l l f u l l y  

v i o l a t e s  a  penal r e g u l a t i o n  and thereby, i n  f a c t ,  c r e a t e s  a  substan-  

t i a l  l ike l ihood of harm t o  l i f e ,  h e a l t h ,  o r  proper ty ,  or of any 

o t h e r  harm aga ins t  which the  penal r e g u l a t i o n  was d i rec ted .  

SECTION 1301. PHYSICAL OBSTRUCTION OF GOVERNMENT FUNCTION.) 

1. A person i s  g u i l t y  of a  c l a s s  A misdemeanor i f ,  by phys ica l  i n t e r -  

f e rence  or obs tac le ,  he i n t e n t i o n a l l y  o b s t r u c t s  , impairs, or  p e r v e r t s  

t h e  adminis t ra t ion  of law o r  other  government funct ion .  

2. This s e c t i o n  does no t apply t o  t h e  conduct of a  person 

obs t ruc t ing  a r r e s t  of himself ;  but such conduct i s  subjec t  t o  s e c t i o n  

1302. This s e c t i o n  does apply t o  the  conduct of a  person o b s t r u c t i n g  

a r r e s t  of another .  I n a p p l i c a b i l i t y  under t h i s  subsect ion i s  a  defense .  

3. It i s  a  defense t o  a  p r o s e c u ~ i o n  under t h i s  sec t ion  t h a t  

t h e  adminis t ra t ion  of law or  other  government funct ion  was no t  lawful ;  

but i t  i s  no defense t h a t  t h e  defendant mistakenly bel ieved t h a t  t h e  

adminis t ra t ion  of law o r  o the r  government funct ion  was not  lawful .  



For the purposes of t h i s  section, the  conduct of a  public se rvan t  

a c t i n g  i n  good f a i t h  and under color  of law i n  the execution of a  1 

warrant or o ther  process f o r  a r r e s t  or search  and se izure  s h a l l  be  

deemed lawful . 
SECTION 1302. PREVENTING ARREST OR DISCHARGE OF OTHER DUTIES.) 

1. A person i s  g u i l t y  of a  c l a s s  A misdemeanor i f ,  with i n t e n t  t o  

prevent  a  publ ic  servant  from e f f e c t i n g  an  a r r e s t  of himself o r  

another, or from discharging any o the r  o f f i c i a l  duty,  he c r e a t e s  a  

s u b s t a n t i a l  r i s k  of bod i ly  in ju ry  t o  the  publ ic  servant  o r  t o  anyone 

except himself ,  o r  employs means j u s t i f y i n g  o r  requi r ing  s u b s t a n t i a l  

f o r c e  t o  overcome r e s i s t a n c e  t o  e f f e c t i n g  the  a r r e s t  or the d ischarge  

of t h e  duty. 

2. It i s  a defense t o  a  prosecution under t h i s  sec t ion  t h a t  t h e  

publ ic  servant  was n o t  a c t i n g  lawful ly;  bu t  i t  i s  no defense t h a t  t h e  

defendant mistakenly be l ieved t h a t  the  publ ic  servant  was no t  a c t i n g  

lawful ly .  A publ ic  se rvan t  executing a  warrant  or other  process i n  

good f a i t h  and under c o l o r  of law s h a l l  be deemed t o  be a c t i n g  lawful ly .  

SECTION 1303. HINDERING LAW ENFORCEMENT.) 1. A person i s  

g u i l t y  of hindering law enforcement i f  he i n t e n t i o n a l l y  i n t e r f e r e s  T 

with ,  h inders ,  delays, o r  prevents the  discovery,  apprehension, 

prosecut ion,  conviction, or  punishment of another  f o r  an of fense  by: 

a .  Harboring or  concealing the  o t h e r ;  

b.  Providing t h e  o ther  with a  weapon, money, t r a n s p o r t a t i o n ,  

d i sgu i se ,  - o r  o the r  means of avoiding discovery or  appre- 

hension; 

c .  Concealing, a l t e r i n g ,  mutilating,  or  destroying a  docu- 

ment o r  th ing ,  r ega rd less  of i t s  a d m i s s i b i l i t y  i n  
,- 

evidence; o r  



1 d. Warning the  o the r  of impending discovery o r  apprehension 

r o the r  than i n  connection wi th  an e f f o r t  t o  br ing  another  

3  i n t o  compliance with the  law. 

4  2 .  Hindering law enforcement i s  a  c l a s s  C fe lony i f  the  a c t o r :  

5  a .  Knows of the  conduct of the o the r  and such conduct 

c o n s t i t u t e s  a  c l a s s  A o r  c l a s s  B fe lony;  or 

b .  Knows t h a t  the  other  has been charged with or convicted 

of a  crime and such crime i s  a  c l a s s  A or c l a s s  B 

fe lony.  

Otherwise hindering law enforcement i s  a  c l a s s  A misdemeanor. 

SECTION 1304. A I D I N G  CONSUMMATION OF CRIME.) 1. A person i s  

g u i l t y  of a id ing  consummation of crime i f  he i n t e n t i o n a l l y  a i d s  

another  t o  s e c r e t e ,  d i s g u i s e ,  o r  convert  the  proceeds of a  crime o r  

otherwise p r o f i t  from a  crime. 

2 .  Aiding consummation of a crime: 

a .  I s  a  c l a s s  C fe lony i f  the  a c t o r  knows of the conduct 

of the  o the r  and such conduct c o n s t i t u t e s  a  c l a s s  A 

or  c l a s s  B fe lony;  and 

b.  Is a  c l a s s  A misdemeanor i f  the  a c t o r  knows of the  

conduct of t h e  o ther  and such conduct c o n s t i t u t e s  a  

c l a s s  C fe lony or  c l a s s  A misdemeanor. 

Otherwise a id ing  consummation of a  crime i s  a  Class B misdemeanor. 

SECTION 1305. FAILURE TO APPEAR AFTER RELEASE; B A I L  JUMPING.) 

1. A person i s  g u i l t y  of an offense i f ,  a f t e r  having been r e l e a s e d  

( ( (pursuant  t o  t h e  B a i l  Reform Act of 1966, ) ) )  upon condi t ion  or  

undertaking t h a t  he w i l l  subsequently appear before  a  cour t  or  

j u d i c i a l  o f f i c e r  a s  r equ i red ,  he w i l l f u l l y  f a i l s  t o  appear a s  r equ i red .  

2.  The of fense  i s  a  c l a s s  C fe lony i f  the  a c t o r  was re l eased  

i n  connection wi th  a  charge of felony or while await ing sentence o r  



pending appeal ( ( ( o r  c e r t i o r a r i ) ) )  a f t e r  convict ion of any crime. 

Otherwise i t  i s  a  c l a s s  A misdemeanor. 

SECTION 1306. ESCAPE.) 1. A person i s  g u i l t y  of escape i f ,  

without lawful a u t h o r i t y ,  he removes o r  a t tempts  t o  remove himself 

from o f f i c i a l  de ten t ion  o r  f a i l s  t o  r e t u r n  t o  o f f i c i a l  de ten t ion  

following temporary leave granted f o r  a  s p e c i f i e d  purpose o r  l i m i t e d  

period.  

2 .  Escape i s  a  c l a s s  B felony i f  the  a c t o r  uses a  f i rearm,  

d e s t r u c t i v e  device, or o ther  dangerous weapon i n  e f fec t ing  o r  

a t tempting t o  e f f e c t  h i s  removal from o f f i c i a l  de tent ion .  Escape 

i s  a c l a s s  C fe lony i f  (a) the  a c t o r  uses any o ther  force or  t h r e a t  

of fo rce  aga ins t  another  i n  e f f e c t i n g  o r  a t tempting t o  e f f e c t  h i s  

removal from o f f i c i a l  de ten t ion ,  or (b) the  person escaping was i n  

o f f i c i a l  de tent ion  by v i r t u e  of h i s  a r r e s t  f o r ,  or  on charge o f ,  

a  c l a s s  A or  c l a s s  B o f fense ,o r  pursuant t o  h i s  convict ion of any 

of fense .  Otherwise escape i s  a  c l a s s  A misdemeanor. 

3 .  I n  t h i s  s e c t i o n :  

a .  "Of f i c i a l  detent ion" means a r r e s t ,  custody following 

surrender  i n  l i e u  of a r r e s t ,  de ten t ion  i n  any f a c i l i t y  9 

f o r  custody of persons under charge or  convict ion of 

an of fense  or  a l leged  or  found t o  be del inquent ,  deten-  

t i o n  under a  law author iz ing  c i v i l  commitment i n  l i e u  

of c r imina l  proceedings or  au thor iz ing  such de ten t ion  

while c r imina l  proceedings a r e  held i n  abeyance, deten-  

t i o n  f o r  e x t r a d i t i o n  ( ( ( o r  d e p o r t a t i o n ) ) ) ,  o r  custody 

f o r  purposes inc iden t  t o  the  foregoing,  including 

t r a n s p o r t a t i o n ,  medical d iagnos is  or  treatment,  c o u r t  
T 

appearances, work and r e c r e a t i o n ;  b u t  " o f f i c i a l  de tent ion ' '  



does n o t  inc lude  supervis ion on probation or  parole  o r  

c o n s t r a i n t  i n c i d e n t a l  t o  r e l e a s e  (((under 18 U.S.C., 

Chapter 207 (Release) and s e c t i o n  5035 ( Juven i l e ) ) ) )  ; 

b. "Conviction of an offense" does n o t  include an adjudica-  

t i o n  of juven i l e  delinquency. 

4 .  I r r e g u l a r i t y  i n  br inging about or maintaining de ten t ion ,  o r  

l ack  of j u r i s d i c t i o n  of the committing or  de ta in ing  authority,  s h a l l  

n o t  be a  defense t o  a  prosecution under t h i s  s e c t i o n  i f  the  escape i s  

from pr ison  or o the r  f a c i l i t y  used f o r  o f f i c i a l  de tent ion  or  from 

de ten t ion  pursuant t o  commitment by an o f f i c i a l  proceeding. I n  t h e  

c a s e  of o ther  de ten t ions ,  i r r e g u l a r i t y  or  l ack  of j u r i s d i c t i o n  s h a l l  

be an a f f i rma t ive  defense i f  (a) the  escape involved no s u b s t a n t i a l  

r i s k  of harm t o  the  person or property of anyone o ther  than the  

de ta inee ,  or  (b) t h e  de ta in ing  a u t h o r i t y  d i d  n o t  a c t  i n  good f a i t h  

under co lo r  of law. 

SECTION 1307. PUBLIC SERVANTS PERMITTING ESCAPE. ) A publ ic  

se rvan t  concerned i n  o f f i c i a l  de tent ion  pursuant t o  process i s sued  

by a  cour t ,  judge, or  mag i s t r a t e  i s  g u i l t y  of a  c l a s s  A misdemeanor 

i f  he r e c k l e s s l y  permits an escape and i s  g u i l t y  of a  c l a s s  B misde- 

meanor i f  he neg l igen t ly  permits an escape. "Of f i c i a l  de ten t ion"  

has  the  meaning prescr ibed  i n  sec t ion  1306(3).  

SECTION 1308. I N C I T I N G  OR LEADING RIOT I N  DETENTION FACILITIES. ) 

1. A person i s  g u i l t y  of a  c l a s s  C fe lony i f ,  with i n t e n t  t o  cause ,  

cont inue ,  or en large  a  r i o t ,  he s o l i c i t s  a  group of f i v e  or  more . 

persons t o  engage i n  a  r i o t  i n  a  f a c i l i t y  used f o r  o f f i c i a l  d e t e n t i o n  

o r  engages i n  conduct intended t o  serve a s  the  beginning of or  s i g n a l  

f o r  such r i o t ,  o r  p a r t i c i p a t e s  i n  planning such r i o t ,  o r ,  i n  t h e  

course of such r i o t ,  i s s u e s  commands o r  i n s t r u c t i o n s  i n  fur therance  

t h e r e o f .  



2 .  In  t h i s  sec t ion :  

a .  "Riot"  means a  dis turbance involving an assemblage of 1 

f i v e  o r  more persons which by tumultuous and v i o l e n t  

conduct c r e a t e s  grave danger of damage or i n j u r y  t o  

property or  persons or  subs t a n t i a l l y  obs t ruc ts  the  

opera t ion  of the  f a c i l i t y  or  o the r  government func t ion ;  

b .  "Of f i c i a l  de tent ion"  has t h e  meaning prescr ibed i n  

s e c t i o n  1306 (3) . 
SECTION 1309. INTRODUCING OR POSSESSING CONTRABAND USEFUL FOR 

ESCAPE.) 1. A person i s  g u i l t y  of a  c l a s s  C fe lony i f  he unlawful ly 

provides an inmate of an o f f i c i a l  de ten t ion  f a c i l i t y  with any t o o l ,  

weapon, or other  o b j e c t  which may be use fu l  f o r  escape. Such person - 
i s  g u i l t y  of a  c l a s s  B fe lony i f  the o b j e c t  i s  a  f i rearm, d e s t r u c t i v e  

device, or o ther  dangerous weapon. 

2 .  An inmate of an o f f i c i a l  de ten t ion  f a c i l i t y  i s  g u i l t y  of a 

c l a s s  C felony i f  he unlawfully procures,  makes, or otherwise provides 

himself with,  o r  has i n  h i s  possession, any t o o l ,  weapon, or  o t h e r  

ob jec t  which may be use fu l  f o r  escape. Such person i s  g u i l t y  of a  

c l a s s  B felony i f  the  o b j e c t  i s  a  f i rearm,  d e s t r u c t i v e  device, o r  ~3 
o t h e r  dangerous weapon. 

3. In  t h i s  s e c t i o n :  

a .  'lUnlawfullyl' means s u r r e p t i t i o u s l y  or cont rary  t o  a  

s t a t u t e  o r  r egu la t ion ,  rule, o r  order  issued pursuant 

the re to ;  

b .  "Of f i c i a l  de tent ion"  has t h e  meaning prescr ibed i n  s e c t i o n  

1306 (3) . 
27 SECTION 1321. TAMPERING WITH WITNESSES AND INFORMANTS I N  - 
28 PROCEEDINGS. ) 



1. TAMPERING. A person i s  g u i l t y  of a c l a s s  C fe lony i f  he 

uses  force ,  t h r e a t ,  deception, or b r ibe ry ;  

a .  With i n t e n t  t o  inf luence  ano the r ' s  testimony i n  an 

o f f i c i a l  proceeding; o r  

b. With i n t e n t  t o  induce or  otherwise cause another:  

(1) To withhold any testimony, information, document, 

or  th ing  from an o f f i c i a l  proceeding, whether o r  

no t  the  o ther  person would be l e g a l l y  p r iv i l eged  

t o  do so ;  

(2) To v i o l a t e  sec t ion  1323 (Tampering With Phys ica l  

Evidence);  

(3) To elude l e g a l  process summoning him t o  t e s t i f y  

i n  an o f f i c i a l  proceeding; o r  

(4) To absent  himself from an o f f i c i a l  proceeding t o  

which he has been summoned. 

2. SOLICITING BRIBE.  A person i s  g u i l t y  of a c l a s s  C fe lony 

i f  he s o l i c i t s ,  accep t s ,  o r  agrees t o  accept  from another a th ing  

of pecuniary value a s  cons idera t ion  f o r :  

a .  Inf luencing  the  a c t o r ' s  testimony i n  an o f f i c i a l  proceed- 

ing; o r  

b .  The a c t o r ' s  engaging i n  the  conduct descr ibed i n  paragraphs 

(1) through (4) of subsect ion l b .  

3. DEFENSES. 

a .  I t  i s  a defense t o  a prosecut ion under t h i s  s e c t i o n  f o r  

use of t h r e a t  wi th  i n t e n t  t o  in f luence  ano the r ' s  testimony 

t h a t  the t h r e a t  was not of unlawful harm and was used 

s o l e l y  t o  in f luence  the o ther  t o  t e s t i f y  t r u t h f u l l y .  

b .  I n  a prosecut ion under t h i s  s e c t i o n  based on b r ibe ry ,  



i t  s h a l l  be an a f f i rma t ive  defense t h a t  any cons idera t ion  

f o r  a person 's  r e f r a i n i n g  from i n s t i g a t i n g  or p ress ing  1 

the  prosecut ion of an of fense  was t o  be l imi ted  t o  

r e s t i t u t i o n  o r  indemnif icat ion f o r  harm caused by 

the  of fense .  

c .  I t  i s  no defense t o  a prosecution under t h i s  s e c t i o n  

t h a t  an o f f i c i a l  proceeding was n o t  pending or about 

t o  be i n s t i t u t e d .  

4. WITNESS FEES AND EXPENSES. This s e c t i o n  s h a l l  not  be 

construed t o  p r o h i b i t  the  payment o r  r e c e i p t  of witness f ees  provided 

by s t a t u t e ,  or the  payment, by the par ty  upon whose behalf a wi tness  

i s  c a l l e d ,  and r e c e i p t  by a witness ,  of the  reasonable cos t  of t r a v e l  

and subsis tence incurred  'and the  reasonable value of time ( (  (10s t ))  ) 

spent  i n  attendance a t  an o f f i c i a l  proceeding, o r  i n  the case of 

exper t  witnesses ,  a reasonable f ee  f o r  preparing and present ing an 

exper t  opinion. 

SECTION 1322. TAMPERING WITH INFORMANTS I N  CRIMINAL INVESTIGA- 

TIONS.) A person i s  g u i l t y  of a c l a s s  C fe lony i f ,  be l iev ing  another  

may have information r e l a t i n g  t o  an of fense ,  he deceives such o the r  3 

person or employs fo rce ,  t h r e a t ,  o r  b r ibe ry  with i n t e n t  t o  hinder ,  

de lay ,  or prevent communication of such information t o  a law enforce-  

ment o f f i c e r .  The a f f i r m a t i v e  defense i n  subsect ion 3b of sec t ion  

1321 appl ies  t o  t h i s  s e c t i o n .  

SECTION 1323. TAMPERING WITH PHYSICAL EVIDENCE.) 

1. OFFENSE. A person i s  g u i l t y  of an of fense  i f ,  be l iev ing  an 

o f f i c i a l  proceeding i s  pending or about t o  be i n s t i t u t e d ,  or b e l i e v i n g  

27 process ,  demand, or  order  has been i s sued  o r  i s  about t o  be i s sued ,  7 
28 he a l t e r s ,  des t roys ,  m u t i l a t e s ,  conceals,  or  removes a record ,  



document, or  th ing  with i n t e n t  to  impair i t s  v e r i t y  or a v a i l a b i l i t y  

i n  such o f f i c i a l  proceeding or  f o r  the purposes of such process ,  

demand, or  order .  

2. GRADING. The of fense  i s  a  c l a s s  C fe lony i f  the a c t o r  

subs t a n t i a l l y  o b s t r u c t s  , impairs ,  o r  pe rve r t s  prosecution f o r  a  

fe lony.  Otherwise i t  i s  a  c l a s s  A  misdemeanor. 

3 .  DEFINITION. I n  t h i s  sec t ion ,  "process, demand, or order"  

means process,  demand, or  order  authorized by law f o r  the s e i z u r e ,  

production, copying, discovery,  or examination of a  record ,  document, 

o r  th ing .  

SECTION 1324. HARASSMENT OF AND COMMUNICATION WITH JURORS. ) 

1. OFFENSE. A person i s  g u i l t y  of a  c l a s s  A misdemeanor i f ,  

w i th  i n t e n t  t o  in f luence  the  o f f i c i a l  a c t i o n  of another a s  j u r o r ,  

he communicates wi th  him, o ther  than as p a r t  of the  proceedings 

i n  a  case ,  o r  harasses  o r  alarms him. Conduct d i r e c t e d  a g a i n s t  

t h e  j u r o r ' s  spouse or o the r  r e l a t i v e  r e s i d i n g  i n  the same household 

w i t h  the ju ro r  s h a l l  be deemed conduct d i r e c t e d  aga ins t  the j u r o r .  

2 .  DEFINITION. I n  t h i s  section, " jurorl l  means a  grand j u r o r  o r  

a  p e t i t  j u ro r  and inc ludes  a  person who has been drawn or  summoned 

t o  a t t e n d  a s  a  prospect ive  juror, and any r e f e r e e ,  a r b i t r a t o r ,  umpire, 

o r  a s sessor  authorized by law t o  hear and determine any controversy.  

(Section 1324 t o  be r ed ra f t ed . )  

SECTION 1326. EAVESDROPPING ON JURY DELIBERATIONS. ) 

1. OFFENSE. A person i s  g u i l t y  of a  c l a s s  ( ( ( A  misdemeanor))) 

D of fense  i f  he i n t e n t i o n a l l y :  

a .  Records t h e  proceedings of a  ju ry  while  such ju ry  i s  

d e l i b e r a t i n g  o r  vot ing;  or  

b .  Lis tens  t o  o r  observes t h e  proceedings of any jury of 



which he i s  no t  a  member while such jury i s  d e l i b e r a t i n g  

or  vot ing . 
2, DEFENSE. This sec t ion  s h a l l  not  apply t o  the taking of 

notes  by a  ju ro r  i n  connection with and s o l e l y  f o r  the purpose of 

a s s i s t i n g  him i n  the  performance of h i s  o f f i c i a l  d u t i e s .  Nor does 

t h i s  sec t ion  apply t o  a  person studying the  ju ry  process i n  the  manner 

provided by s t a t u t s a n d  under the c o n t r o l  and supervis ion of t h e  

cour t .  I n a p p l i c a b i l i t y  under t h i s  subsect ion i s  a  defense. 

3. DEFINITIONS. I n  t h i s  sec t ion ,  "jury" means grand ju ry  o r  

p e t i t  jury ,  and " juror"  means grand ju ro r  o r  p e t i t  j u ro r .  

SECTION 1327. NONDISCLOSURE OF RETAINER I N  CRIMINAL MATTER. ) 

1. OFFENSE. A person employed f o r  compensation t o  in f luence  

the  o f f i c i a l  a c t i o n  of a publ ic  servant  with r e spec t  t o  the i n i t i a t i o n ,  

conduct, or d i smissa l  of a  prosecut ion;  ( ( ( f o r  an offense o r ) ) )  t h e  

imposit ion or  modif icat ion of a  sentence;  o r  the  grant ing  of pa ro le  

o r  probation i s  g u i l t y  of a  c l a s s  A misdemeanor i f  he p r i v a t e l y  

addresses t o  such pub l i c  servant  any rep resen ta t ion ,  en t rea ty ,  

argument, or  o the r  communication intended t o  inf luence  o f f i c i a l  

a c t i o n  without d i s c l o s i n g  the  f a c t  of such employment, knowing t h a t  7 

t h e  publ ic  servant  i s  unaware of i t .  

2. APPLICABILITY TO ATTORNEY AT TAW. This sec t ion  does n o t  

apply t o  an a t to rney  a t  law or  t o  a  person authorized by s t a t u t e  o r  

r egu la t ion  t o  a c t  i n  a  r ep resen ta t ive  capac i ty  with respect  t o  the  

o f f i c i a l  a c t i o n  when he i s  ac t ing  i n  such capac i ty  and makes known 

t o  the  public se rvan t  o r  has indica ted  i n  any manner authorized by 
I 

law t h a t  he i s  a c t i n g  i n  such capaci ty .  I n a p p l i c a b i l i t y  under t h i s  

27 subsect ion i s  a  defense.  7 
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North Dakota Legisiative Council 

March 8 ,  1972  

TO: ALL MENBERS O F  TWE.COX.IITTEE ON JUDICIARY "Et'  

P u r s u a n t  t o  t h e  m e e t i n g  s c h e d ~ l e  t e n i a t i v e l y  a d o p t e d  a t  t h e  l a s t  
m e e t i n g  o f  t h e  Commit tee ,  t h e  C h a i m a n ,  S e n a t o r  !bwara  PreeZ,  i s  c a l l i n 2  
t h e  n e x t  m e e t i n g  o f  t h e  C o i t t m i t t e e  for Thursday  a n d  F r i d a y ,  A p r i l  6 - 7 ,  1972 ,  
t o  c o m c n c c  a t  9:30 a . m .  i n  Cornn i t t ee  Room G - 2  o f  t h e  S t a t e  C a p i t o l  i n  
B i s m a r c k ,  Nor th  Dakota .  

The agenda  f o r  t h i s  m e e t i n g  w i l l  c o n s i s t  o f  Committee c o n s i d e r a t i o n  
o f  S e c t i o n s  304,  609 ,  7 0 2 ,  1 0 0 1  t h r o u g h  1 0 0 6 ,  1.101, 1301  t h r o u g h  1 3 9 9 ,  
1 3 2 1  t h r o u g h  1327 ,  1 3 4 1  t h r o u g h  1 3 4 6 ,  1 3 5 1 ,  1 3 5 2 ,  1354 t h r o u g h  1 3 5 6 ,  
1 3 6 1  t h r o u g h  1 3 6 7 ,  a n d  1369 .  I n  a d d i t i o n ,  t h e  Conunittee w i l l  c o n s i d e r  
the a l t e r n a t i v e  d r a f t s  o f  S e c t i o n  5 0 3 ,  c r d e r e d  a t  t h e  l a s t  n e c t i n g .  To 
a i d  i n  t l ~ i s  l a t t e r  c o n s i d e r a t i o n ,  a x e r o x  copy  of P a g e s  2 2 3  t h r o u g h  259  
of V o l u m e  I o f  t h e  "Working P a p e r s "  i s  enc lose13  w i t h  t h i s  n o t i c e .  

S t a f f  d r a f t s  o f  t h e  FCC s e c t i o n s  l i s t e d  a b o v e  have  been o r  w i l l  be 
f u r n i s h e d  p r i o r  t o  t h e  n e x t  m e e t i n g ,  and  e a c h  member i s  u r g e d  by the 
Chairman t o  s t u d y  t h e  d r a f t  s e c t i o n s ,  as w e i l  a s  t h e  f e d e r a l  cornn~ents 
p e r t i n e n t  t o  t h o s e  s e c t i o n s ,  p r i o r  t o  t h e  m e e t i n g ,  so t h a t  c o n s i ~ e r a t i u n  U r by t h e  C o r m i t t e e  a s  a whole  c a n  b e  e x p e d i t e d .  H e n b e r s  a r e  a l s o  l i rged  
t o  b r i n g  t h e i r  c o p i e s  o f  t h e  p r o p o s e d  F e d e r a l  C r i m i n a l  Code w i t h  t hem,  
as e x t r a  c o p i e s  area.siot a v a i l a b l e .  

1 v I f  any  member s h o u l d  b e  u n a b l e  t o  a t t e n d  on t h e s e  d a t e s ,  it w o u l d  b e  
a p p r e c i a t e d  

CEM : m s  
C o p i e s  t o :  

r 
Enc . 

i f  h e  would  n o t i f y  t h i s  o f f i c e  as  s o o n  a s  p o s s i b l e .  
1 

S i n c e r e l y ,  
- 

97 
) #  

7 
"I&' - .,!&L&h 4 , .' f f  

C. Emerson Murry /- 

Director  

S e n a t o r s  ~ k e e d ,  Page  
Represen  a F i v e s  A t k i n s o n ,  H i l l e b o e ,  K i e f f e r ,  Murphy, S t c n e  
J u d g e s  E i c k s t a d ,  Lynch, Smi th  
Messrs. o l f ,  Webh, F e a r c e ,  Lockney ,  H i l l ,  T r a v i s  i 



NORTH DAKOTA LEGISLATIVE COUNC I L 

Minutes 

of the  

Meeting of Thursday and Friday, A p r i l  6-7, 1972 
Room G - 2 ,  S t a t e  Capi to l  
Bismarck, North Dakota 

The Chairman, Senator Howard Freed, c a l l e d  the  meeting of t h e  
Committee on J u d i c i a r y  "BB" t o  order a t  9:30 a.m. on Thursday, 
A p r i l  6 ,  1972, i n  Committee Room G-2 of t h e  S t a t e  Capi to l  i n  
Bismarck, North Dakota. 

The r o l l  c a l l  revea led  the  lack of a quorum, but  the Chairman 
decided t o  proceed wi th  cons idera t ion  of Committee business ,  wi th  
a11 motions made being s u b j e c t  t o  r a t i f i c a t i o n  by the  Committee 
when a quorum i s  present .  

Leg i s l a t ive  members 
present :  Senator Freed 

Representat ives  Atkinson, Hil leboe,  Murphy 

Ci t i zen  members 
present :  Judge Ralph Er icks tad ;  Judge Harry Pearce;  

Professor  Thomas Lockney; M r .  Albert  Wolf 

Leg i s l a t ive  members 
absent ;  Senator Page 

Representat ives  K i e f f e r ,  Stone 

Ci t i zen  members 
absent:  Judge W .  C .  Lynch; Judge Kirk Smith; 

M r .  Rodney Webb 

Also present :  M r .  Vance H i l l ;  M r .  Charles Travis ;  
M r .  Robert Wefald 

(Note: The foregoing l i s t i n g  of members present  r e f l e c t s  a p a r t i c u l a r  
member's presence during some por t ion  of the  meeting. A t  no one time 
during the meeting was a quorum present . )  

I T  WAS MOVED BY REPRESENTATIVE MURPHY, SECONDED BY PROFESSOR 
LOCKNEY, AND CARRIED t h a t ,  sub jec t  t o  r a t i f i c a t i o n ,  the reading of 
t h e  minutes of March 2-3, 1972, be dispensed wi th  and the minutes 
approved a s  mailed. 

(Note: The t e x t  of a l l  s e c t i o n s  adopted by t h e  Committee, s u b j e c t  

P 
t o  r a t i f i c a t i o n ,  a r e  a t t ached  t o  these minutes a s  Appendix "A".) 



The Committee Counsel introduced Mr. Robert Wefald, who i s  
a c t i n g  i n  the capac i ty  of a d d i t i o n a l  par t- t ime s t a f f  f o r  the  Cornmitt T 

The Committee discussed a proposed r e d r a f t  of Section 304 a s  
follows: 

SECTION 304. IGNORANCE OR MISTAKE. ) 1. A person's ignorance 

o r  mistake as  t o  a mat ter  of e i t h e r  f a c t  o r  law, except a s  provided 

i n  s e c t i o n  302(5), i s  an a f f i rma t ive  defense i f  i t  negat ives  t h e  

ex i s t ence  of the mental s t a t e  which i s  requi red  with r e spec t  t o  

an element of the  of fense .  

2. Although ignorance o r  mistake would otherwise be a defense 

t o  the offense charged, the  person may be convicted of another 

of fense  of which he would be g u i l t y  had t h e  s i t u a t i o n  been a s  he 

supposed. 

The Committee Counsel noted t h a t  Sec t ion  304 had been r e d r a f t e d  
pursuant t o  a motion made a t  the l a s t  meeting of the Committee, and 
t h a t  the r e d r a f t  was based pr imari ly  on Sect ion  4-8 of the I l l i n o i s  
Criminal Code. He a l s o  noted t h a t  t h e  motion had been made by 
Judge Pearce,  who, t h e  Committee Counsel be l ieved,  f e l t  t h a t  ignorance 
or  mistake a s  t o  a mat ter  of f a c t  or  law should provide an "a f f i rma t ive  
defense", which should be s p e c i f i c a l l y  s t a t e d ,  The f i r s t  d r a f t  of 
Sect ion 304 simply provided t h a t  a person d id  not  "commit" an o f f e n s e ,  
i f  he was ignorant  or  mistaken as  t o  a mat ter  of e i t h e r  f a c t  o r  law, 
and the  ignorance o r  mistake negated the  requi red  standard of cu lpa-  
b i l i t y .  

Professor  Lockney inqui red  a s  t o  whether i t  would be c o n s t i t u -  1 
t i o n a l l y  f e a s i b l e  t o  make ignorance o r  mistake of f a c t  an "a f f i rma t ive  
defense", thus p lac ing  t h e  burden of proving t h a t  defense on the  
defendant.  

Af ter  f u r t h e r  d i scuss ion ,  I T  WAS MOVED BY REPRESENTATIVE MURPHY, 
SECONDED BY PROFESSOR LOCKNEY, AND CARRIED t h a t ,  subjec t  t o  r a t i f i c a -  
t i o n ,  f u r t h e r  cons ide ra t ion  of Sect ion 304 be l a i d  over u n t i l  Judge 
Pearce was present .  

The Chairman c a l l e d  on the  Committee Counsel t o  read the  second 
r e d r a f t  of Sect ion 609 a s  follows: 

1 SECTION 609. MISTAKE AS TO FACT THAT CONDUCT IS AN OFFENSE. ) 

2 A person 's  reasonable b e l i e f  t h a t  h i s  conduct does not  c o n s t i t u t e  

3 an offense i s  an a f f i r m a t i v e  defense i f :  



1. 

2 .  

3 .  

4 .  

The 

The of fense  i s  def ined by an admin i s t r a t ive  order or  

r egu la t ion  which i s  unknown t o  him and has no t  been 

published or  otherwise made reasonably ava i l ab le  t o  him, 

and he could n o t  have acquired such knowledge by the  

exe rc i se  of due d i l igence  pursuant t o  f a c t s  known t o  him; o r  

He a c t s  i n  r e l i a n c e  upon a  s t a t u t e  which i s  l a t e r  determined 

t o  be i n v a l i d ;  or  

He a c t s  i n  r e l i a n c e  upon a  j u d i c i a l  dec is ion ,  opinion, o r  

judgment, l a t e r  determined t o  be erroneous or i n v a l i d ;  o r  

He a c t s  i n  r e l i a n c e  upon an o f f i c i a l  i n t e r p r e t a t i o n  of t h e  

s t a t u t e ,  o rde r ,  o r  r egu la t ion  de f in ing  the offense,  made 

by a  publ ic  o f f i c e r  or  agency l e g a l l y  authorized t o  i n t e r p r e t ,  

adminis te r ,  o r  enforce such s t a t u t e .  

I Committee Counsel noted t h a t  Sec t ion  609 had a l s o  been 
r e d r a f t e d  i n  accordance wi th  a  motion made a t  the  l a s t  meeting of 
t h e  Committee. The r e d r a f t  had been with r e fe rence  t o  Sect ion 4-8 
of the  I l l i n o i s  Criminal Code, and t o  Sect ion  2.04 of the Model 
Penal Code. 

I T  WAS MOVED BY PROFESSOR LOCKNEY, SECONDED BY REPRESENTATIVE 
MURPHY, AND CARRIED, s u b j e c t  t o  r a t i f i c a t i o n ,  t h a t  f u r t h e r  cons idera-  
t i o n  of the r e d r a f t  of Sec t ion  609 be delayed, and t h a t  the  s t a f f  
prepare an a l t e r n a t i v e  d r a f t  of Sec t ion  609, taking cognizance of 
the  comments accompanying Sect ion 609 i n  the  "Final ~ e p o r t "  on t h e  
FCC. 

The Chairman then c a l l e d  on the  Committee Counsel t o  read 
Sect ion  610 a s  fol lows:  

SECTION 610. DURESS OR COMPULSION.) 1. It i s  an a f f i r m a t i v e  

defense t o  a  c r iminal  charge t h a t  the  person engaged i n  the conduct 

under the  compulsion of t h r e a t  or menace of the  imminent i n f l i c t i o n  

of death or g r e a t  bodi ly  harm upon himself o r  upon a  member of h i s  

immediate family,  i f  he reasonably be l i eves  dea th  or  g r e a t  bod i ly  

harm w i l l  be so i n f l i c t e d  i f  he does n o t  perform such conduct. 



2 .  A married woman i s  no t  e n t i t l e d ,  by reason of the presence 

of her husband, t o  any presumption of compulsion. 
1 

3 .  The defense defined i n  t h i s  s e c t i o n  i s  not  a v a i l a b l e  t o  a 

person who, by v o l u n t a r i l y  en ter ing  i n t o  a c r iminal  e n t e r p r i s e ,  o r  

otherwise,  w i l l f u l l y  placed himself i n  a s i t u a t i o n  where i t  was fo re -  

seeable  t h a t  he would be sub jec t  t o  compulsion. The defense i s  a l s o  

unavai lable  i f  he was neg l igen t  i n  p lac ing  himself i n  such a s i t u a t i o n ,  I 

I 

whenever negligence s u f f i c e s  t o  e s t a b l i s h  c u l p a b i l i t y  f o r  the  o f fense  

charged. 

I T  WAS MOVED BY REPRESENTATIVE MURPHY, SECONDED BY PROFESSOR 
I 

LOCKNEY, AND CARRIED, sub jec t  t o  r a t i f i c a t i o n ,  t h a t  f u r t h e r  consider-  
a t i o n  of Sect ion 610 be l a i d  over u n t i l  such time as  Judge Pearce 
should be present .  

The Chairman c a l l e d  on the  Committee Counsel t o  read t h e  f i r s t  
r e d r a f t  of Sect ion 702 a s  follows: 

SECTION 702. ENTRAPMENT.) 1. It i s  an a f f i rma t ive  defense 

t h a t  the defendant was entrapped i n t o  committing the  offense.  

2 .  Entrapment occurs when a law enforcement ( ( ( agen t ) ) )  

o f f i c e r  induces t h e  commission of an o f fense ,  using persuasion o r  

o the r  means l i k e l y  t o  cause normally law-abiding persons t o  commit 

the  offense,  Conduct merely af ford ing  a person an opportuni ty t o  -9 

commit an offense d o e s n o t  c o n s t i t u t e  entrapment. 

1 I ( ( ( 3 .  L A W  ENFORCEMENT AGENT DEFINED, I n  t h i s  sec t ion  law enforce-  

ment agent" includes personnel of s t a t e  and l o c a l  law enforcement 

agencies a s  wel l  a s  of t h e  United S t a t e s ,  and any person cooperat ing 

wi th  such an agency.)))  

The Committee Counsel noted t h a t  Sec t ion  702 provided f o r  an 
a f f i rma t ive  defense of entrapment, which defense i s  no t  provided 
f o r  i n  the Century Code. The Committee discussed the language 
"normally law-abiding persons" contained i n  Subsection 2 of Sec t ion  
702.  Representat ive Murphy inquired a s  t o  whether the  underlying 
theor ie s  of c r iminal  law would allow a c o u r t  t o  t r e a t  a "normally 
law-abiding person" any d i f f e r e n t l y  than a known cr iminal  when t h e  



quest ion arose of whether or not t h a t  person had been entrapped. 

REPRESENTATIVE MURPHY MOVED t h a t  the language "normal l y  law - 
t abiding persons" contained i n  Line 5 of Sec t ion  702 be de le ted ,  

and t h a t  the words "a person1' be s u b s t i t u t e d  t h e r e f o r .  PROFESSOR 
LOCKNEY SECONDED THE MOTION f o r  purposes of d iscuss ion .  

Professor  Lockney noted t h a t  Volume I ,  Working Papers, contained 
a statement of the  major problems faced i n  formulating an entrapment 
s t a t u t e .  He ind ica ted  t h a t  one of the  problems was i n  determining 
t h e  theory on which t h e  entrapment defense should be based, and r e a d  
from Page 303 of Volume I a s  follows: 

"Should entrapment be predicated on t h e  theory: ( i )  t h a t  t h e  
law should no t  count countenance governmental wrongdoing which 
offends the  s e n s i b i l i t i e s  of s o c i e t y  - o r  impugns the  i n t e g r i t y  
of the  j u d i c i a l  process;  o r  

( i i )  t h a t  t h e  law should not  permit the  convic t ion  of otherwise 
innocent persons who have been induced t o  commit an offense."  

REPRESENTATIVE MURPHY, WITH THE CONSENT OF HIS SECOND, THEN 
WITHDREW THE MOTION. The Committee then discussed the f a c t  t h a t  
Sec t ion  702, a s  r e d r a f t e d ,  l imi ted  the  poss ib le  ins tances  of en t rap-  
ment t o  a c t i o n  by a c t u a l  law enforcement o f f i c e r s .  The Committee 
Counsel noted t h a t  a pol icy  quest ion had been presented a s  t o  whether 
entrapment should a l s o  be extended t o  persons cooperating with l a w  
enforcement o f f i c e r s  o r  law enforcement agencies .  

IT WAS MOVED BY PROFESSOR LOCKNEY, SECONDED BY REPRESENTATIVE 
MURPHY, AND CARRIED, s u b j e c t  t o  r a t i f i c a t i o n ,  t h a t  Sect ion 702 be  
r e d r a f t e d  so  t h a t  i t  reads  exac t ly  a s  i t  i s  presented i n  the  F i n a l  
Report of the National Commission on Reform of Federal  Criminal Laws .  

The Committee Counsel read Sect ion 1001 a s  follows: 

SECTION 1001. CRIMINAL ATTEMPT.) 1. A person i s  g u i l t y  of 

c r imina l  attempt i f ,  a c t i n g  wi th  the  kind of c u l p a b i l i t y  otherwise 

r equ i red  f o r  commission of a crime, he ( ( ( i n t e n t i o n a l l y ) ) )  engages 

i n  conduct which, i n  a c t ,  c o n s t i t u t e s  a s u b s t a n t i a l  s t e p  toward 

commission of the  crime. A " subs tan t i a l  s t e p "  i s  any conduct which 

i s  s t rong ly  corrobora t ive  of the  firmness of the  a c t o r ' s  i n t e n t  t o  

complete the  commission of the  crime. Fac tua l  or  l e g a l  i m p o s s i b i l i t y  

of committing the  crime i s  n o t  a defense,  i f  t he  crime could have 

been committed had t h e  a t t e n d a n t  circumstances been a s  the  a c t o r  

be l ieved them t o  be.  



2. A person who engages i n  conduct intending t o  a i d  another 

t o  commit a crime i s  g u i l t y  of c r iminal  attempt, i f  the conduct would 
* 

e s t a b l i s h  h i s  complici ty  under sec t ion  401 were the crime committed 

by the  o ther  person, even i f  the  o ther  i s  no t  g u i l t y  of committing 

o r  attempting the  crime, f o r  example, because he has a defense of 

j u s t i f i c a t i o n  or  entrapment. 

3 .  Criminal attempt i s  an of fense  of the  same c l a s s  a s  the  

of fense  attempted, except t h a t  an at tempt  t o  commit a c l a s s  A of fense  

s h a l l  be a c l a s s  B of fense  (((,  and (b) whenever i t  i s  e s t ab l i shed  

by a preponderance of t h e  evidence a t  sentencing t h a t  the conduct 

c o n s t i t u t i n g  the  at tempt  d id  not  come dangerously c lose  t o  commission 

of the  crime, an at tempt  t o  commit a Class B fe lony s h a l l  be a 

Class  C fe lony and an at tempt  t o  commit a Class  C felony s h a l l  be 

a Class A misdemanor))). 

The Committee Counsel noted t h a t  Sec t ion  1001 would rep lace  
Sect ions 12-04-01, 12-04-02, and 12-04-03 of the  Century Code dea l ing  
wi th  d e f i n i t i o n s  and punishments f o r  c r imina l  a t tempts .  He noted 
t h a t  the  word " in ten t iona l ly1 '  i n  Line 3 of the  sec t ion  had been 
de le ted  because i t  seemed t o  imply another  s tandard of c u l p a b i l i t y  
i n  add i t ion  t o  the  one requi red  i n  the  d e f i n i t i o n  of the of fense .  

Professor Lockney ind ica ted  t h a t  t h e  word l l in t en t iona l ly"  r e f e r s  
more t o  the conduct which c o n s t i t u t e s  a s u b s t a n t i a l  s t e p  toward 
commission, r a t h e r  than t h e  kind of c u l p a b i l i t y  "otherwise requi red  

9 
f o r  commission of a crime". I T  WAS MOVED BY PROFESSOR LOCKNEY, 
SECONDED BY REPRESENTATIVE ATKINSON, AM) CARRIED, sub j ec t t o  
r a t i f i c a t i o n ,  t h a t  t h e  t r i p l e  parentheses around the word " in ten t ion-  
a l l y "  i n  Line 3 of Sect ion  1001 be de le ted .  

The Committee then discussed Subsection 2 and i t  was noted t h a t  
the  s t a f f  had added a comma a f t e r  the word "attempt" i n  the second 
l i n e  of the subsec t ion .  I T  WAS MOVED BY PROFESSOR LOCKNEY, SECONDED 
BY REPRESENTATIVE ATKINSON, AND CARRIED, s u b j e c t  t o  r a t i f i c a t i o n ,  
t h a t  the "," on the  second l i n e  of Subsection 2 of Sect ion 1001 be  
de le ted .  

The Committee discussed Subsection 3 of Sect ion 1001, and t h e  
Committee Counsel noted t h a t  he had de le ted  the  language r e l a t i n g  
t o  increas ing  sentencing i f  an at tempt  comes ''dangerously c lose"  t o  
commission of the  o f fense .  3 



I T  WAS MOVED BY PROFESSOR LOCKNEY, SECONDED BY REPRESENTATIVE 
ATKINSON, AND CARRIED, s u b j e c t  t o  r a t i f i c a t i o n ,  t h a t  Sect ion 1001, 
a s  d r a f t e d  by the National Commission, be adopted. 

The Committee recessed f o r  lunch a t  12:07 p.m. and reconvened 
a t  1:10 p.m., a t  which time t h e  Chairman c a l l e d  on the Committee 
Counsel t o  read Sect ion  1002 a s  follows: 

SECTION 1002. CRIMINAL FACILITATION.) 1. A person i s  g u i l t y  

of c r iminal  f a c i l i t a t i o n  i f  he knowingly provides s u b s t a n t i a l  a s s i s t -  

ance t o  a person in tending  t o  commit a ( ( ( f e l o n y ) ) )  c l a s s  A o r  c l a s s  

B of fense ,  and t h a t  person, i n  f a c t ,  commits the ( ( (cr ime)) )  o f fense  

contemplated, or a l i k e  or  r e l a t e d  ( ( ( f e l o n y ) ) )  offense,  employing 

t h e  a s s i s t a n c e  s o  provided. The ready lawful  a v a i l a b i l i t y  from 

o t h e r s  of the  goods o r  s e r v i c e s  provided by a defendant i s  a f a c t o r  

t o  be considered i n  determining whether o r  n o t  h i s  a s s i s t a n c e  was 

s u b s t a n t i a l .  This s e c t i o n  does not  apply t o  a person who i s  e i t h e r  

express ly  or  by impl ica t ion  made n o t  accountable  by the s t a t u t e  

de f in ing  the ( ( ( f e l o n y ) ) )  offense f a c i l i t a t e d  or  r e l a t e d  s t a t u t e s .  

2. Except a s  otherwise provided, i t  i s  no defense t o  a prosecu- 

t i o n  under t h i s  s e c t i o n  t h a t  the  person whose conduct the defendant 

f a c i l i t a t e d  has been a c q u i t t e d ,  has not  been prosecuted or convic ted ,  

has been convicted of a d i f f e r e n t  of fense ,  i s  immune from prosecut ion ,  

o r  i s  otherwise n o t  s u b j e c t  t o  j u s t i c e .  

3 .  F a c i l i t a t i o n  of a c l a s s  A ( ( ( f e l o n y ) ) )  of fense  i s  a c l a s s  C 

( ( ( f e l o n y ) ) )  offense.  F a c i l i t a t i o n  of a c l a s s  B ( ( ( o r  Class C 

f e lony) ) )  of fense  i s  a c l a s s  ( ( ( A  misdemeanor))) D offense.  

The Committee Counsel noted t h a t  Sec t ion  1002 dea l s  wi th  t h e  
o f fense  of c r iminal  f a c i l i t a t i o n .  Sec t ion  1002 would a f f e c t  
Sec t ions  12-02-06 and 29-11-42 of the  Century Code. Criminal 
f a c i l i t a t i o n  i s  def ined  as  the  knowing provis ion  of " s u b s t a n t i a l  
a s s i s t ance"  t o  one who in tends  t o  commit a fe lony,  i f  the  person 
i n  f a c t  commits the  felony contemplated o r  a s i m i l a r  fe lony,  and 
uses  the  a s s i s t a n c e  provided by the person charged wi th  cr iminal  
f a c i l i t a t i o n .  



The Committee discussed a t  g r e a t  length  the  provision i n  Subsec- 
t i o n  1 t h a t  "ready lawful  a v a i l a b i l i t y "  of the  goods or se rv ices  
provided by the  defendant i s  t o  be considered i n  determining whether 

"9 

o r  not  h i s  a s s i s t a n c e  was s u b s t a n t i a l .  

I T  WAS MOVED BY PROFESSOR LOCKNEY AND SECONDED BY REPRESENTATIVE 
MURPHY t h a t  the  penultimate sentence of Subsection 1 of Sect ion 1002 
should be noted i n  t h e  minutes and the  r e p o r t  of the  Committee a s  
an a rea  of content ion .  THIS MOTION WAS THEN WITHDRAWN. 

I T  WAS MOVED BY REPRESENTATIVE ATKINSON, SECONDED BY REPRESENTATIVE 
MURPHY, AND CARRIED, s u b j e c t  t o  r a t i f i c a t i o n ,  t h a t  Sect ion 1002 be 
approved as  d r a f t e d ,  wi th  a no ta t ion  t h a t  t h e  second sentence of 
Subsection 1 of Sect ion  1002 be noted a s  r a i s i n g  many quest ions 
i n  the minds of Committee members. 

The Committee again  discussed the  c l a s s i f i c a t i o n  system t e n t a -  
t i v e l y  adopted a t  a previous meeting of the  Committee. It was 
noted t h a t  perhaps t h e  c l a s s i f i c a t i o n  system i s  going t o  have t o  
be modified i n  order  t o  encompass the  range of crimes covered by 
the  FCC. The Chairman agreed t h a t  the  c l a s s i f i c a t i o n  plan,  which 
was t e n t a t i v e l y  adopted, would have t o  be thoroughly reviewed a t  
t h e  end of the  Committee's work, bu t  thought t h a t  i t  should be l e f t  
a s  i s  f o r  the  time being. 

The Committee Counsel read Sect ion 1003 a s  follows: 

SECTION 1003. CRIMINAL SOLICITATION. ) 1. A person i s  g u i l t y  

of cr iminal  s o l i c i t a t i o n  i f  he commands, induces,  e n t r e a t s ,  or  

otherwise at tempts  t o  persuade another person t o  commit a ( ( ( p a r t i c u l a r  

f e lony) ) )  c l a s s  A o r  c l a s s  B offense,  whether a s  p r i n c i p a l  o r  

accomplice,with i n t e n t  t o  promote or  f a c i l i t a t e  the  commission .s 
( ( (o f  t h a t  f e l o n y ) ) ) ,  under circumstances s t rong ly  corrobora t ive  

of t h a t  i n t e n t ,  and i f  the  person s o l i c i t e d  commits an over t  a c t  - 
i n  response t o  t h e  s o l i c i t a t i o n .  

2. It i s  a defense t o  a prosecut ion under t h i s  sec t ion  t h a t ,  

i f  the cr iminal  o b j e c t  were achieved, the  defendant would be a 

v ic t im of t h e  offense, or  the  offense i s  s o  def ined t h a t  h i s  conduct 

would be i n e v i t a b l y  i n c i d e n t  t o  i t s  commission, or he otherwise would 

n o t  be g u i l t y  under t h e  s t a t u t e  def in ing  the  of fense  or a s  an accomplice! 

under sec t ion  401. T 



c l5 
3 .  I t  i s  no defense t o  a prosecution under t h i s  sec t ion  t h a t  

16 t h e  person s o l i c i t e d  could no t  be g u i l t y  of the  offense because 

17 of lack of respons ib i l i ty ,  ( ( ( o r ) ) )  c u l p a b i l i t y ,  o r  other  incapac i ty  

18 o r  defense.  

19 4. Criminal s o l i c i t a t i o n  i s  an of fense  of the  c l a s s  next  below 

20 t h a t  of the ( ( ( c r ime) ) )  of fense  s o l i c i t e d .  

The Committee Counsel noted t h a t  Sec t ion  1003, def ining 
c r imina l  s o l i c i t a t i o n ,  would a f f e c t  Sec t ion  12-02-04, which t r e a t s  
a person a s  a p r i n c i p a l  i f  he advises  and encourages the commission 
of e i t h e r  a felony o r  a misdemeanor. The Counsel noted t h a t  the  
language of Subsection 1 of Section 1.003 would be more r e s t r i c t i v e  
than  the cu r ren t  North Dakota law, s i n c e  i t  would l i m i t  c r iminal  
s o l i c i t a t i o n  t o  the  s o l i c i t a t i o n  of commission of a felony. 

-- 

I T  WAS MOVED BY PROFESSOR LOCKNEY, SECONDED BY REPRESENTATIVE 
ATKINSON, AND CARRIED, sub jec t  to  r a t i f i c a t i o n ,  t h a t  Sect ion 1003 
be adopted a s  presented.  

The Chairman c a l l e d  on the  Committee Counsel t o  read Sect ion  1004 
a s  follows: 

I 1 SECTION 1004. CRIMINAL CONSPIRACY.) 1. A person ( ( ( i s  g u i l t y  

o f ) ) )  commits conspiracy i f  he agrees with one or more persons t o  

engage i n  or cause ( ( ( t h e  performance o f ) ) )  conduct which, i n  f a c t ,  

c o n s t i t u t e s  ( ( ( a  crime o r  c r imes ) ) )  an of fense  o r  of fenses ,  and, 

except  i n  the case  of a c l a s s  A offense,  any one o r  more of such 

persons does an over t  a c t  t o  e f f e c t  an  o b j e c t i v e  of the  conspiracy.  

The agreement need n o t  be exp l i c i t , bu t  may be i m p l i c i t  i n  the  f a c t  

of co l l abora t ion  o r  ex i s t ence  of o ther  circumstances.  

2. I f  a person knows o r  could expect t h a t  one with whom he 

agrees  has agreed or  w i l l  agree with another  t o  e f f e c t  the same 

ob jec t ive ,  he s h a l l  be deemed t o  have agreed wi th  the o the r ,  whether 

o r  no t  he knows the  o t h e r ' s  i d e n t i t y .  



3. A conspiracy s h a l l  be deemed t o  continue u n t i l  i t s  ob jec t ives  

a r e  accomplished, f rus t ra ted ,  or abandoned. "0bj ec t ives"  inc ludes  q 

escape from the scene of the  crime, d i s t r i b u t i o n  of booty, and 

measures, o ther  than s i l e n c e ,  f o r  concealing the  crime or  o b s t r u c t i n g  

j u s t i c e  i n  r e l a t i o n  t o  i t .  A conspiracy s h a l l  be deemed abandoned i f  

no over t  a c t  t o  e f f e c t  i t s  objec t ives  has been committed by any 

conspi ra tor  during the  appl icable  period of l i m i t a t i o n s .  

4. It  i s  no defense t o  a prosecution under t h i s  sec t ion  t h a t  

t h e  person with whom such person i s  a l l eged  t o  have conspired has 

been acqu i t t ed ,  has n o t  been prosecuted o r  convicted,  has been 

convicted of a d i f f e r e n t  of fense ,  i s  immune from prosecut ion,  o r  

i s  otherwise not  s u b j e c t  t o  j u s t i c e .  

5. Accomplice l i a b i l i t y  f o r  of fenses  committed i n  fu r the rance  

of t h e  conspiracy i s  t o  be determined a s  provided i n  sec t ion  401. 

6.  Conspiracy s h a l l  be ( ( ( s u b j e c t  t o  the  pena l t i e s  provided 

f o r  attempt i n  s e c t i o n  lOOl(3))))  an of fense  c l a s s i f i e d  the  same a s  

the  offense concerning which the offender  conspired.  

The Committee Counsel noted t h a t  Sec t ion  1004, def ining c r i m i n a l  
conspiracy, would rep lace  Century Code Sect ions 12-03-01, 12-03-02, 
12-03-03, 12-03-04, and 12-03-05. He f u r t h e r  noted t h a t  the Committ 9 
had previously agreed t h a t  Sect ion 12-03-02 should be de le ted  ( see  
Page 4 ,  minutes of t h e  meeting of September 20-21, 1971). The 
Committee discussed t h e  exception t o  the  requirement t h a t  a conspiracy 
cannot be proved without proof of an "overt  ac t " ,  which except ion 
i s  i n  case of a charge of conspiracy t o  commit a l l c l a s s  A offense1' .  
The Committee Counsel noted t h a t  the  except ion was present ly  provided 
f o r ,  i n  essence,  i n  North Dakota law. The Committee a l s o  d iscussed  
whether the  penal ty f o r  c r iminal  conspiracy should be the same a s  
the  penalty provided f o r  the  subs tant ive  of fense  concerning which the  
conspi ra tors  conspired.  

I T  WAS MOVED BY PROFESSOR LOCKNEY, SECONDED BY REPRESENTATIVE 
ATKINSON, AND CARRIED, s u b j e c t  t o  r a t i f i c a t i o n ,  t h a t  the words 
", except i n  the  case of a c l a s s  A offense," be s t r i c k e n  from Lines 
4 and b of Subsection 1 of  Sect ion 1004, and t h a t  Subsection 6 read 
a s  o r i g i n a l l y  d r a f t e d  by t h e  National Commission. 



M r  H i l l  noted t h a t  a t  the  r a t e  the  Committee was proceeding, i t  
would be almost impossible t o  complete the  Committee's work i n  t ime 
t o  present  a comprehensive b i l l  t o  the  Legis la ture .  The Cormnittee 
discussed methods of expedi t ing cons idera t ion  of the necessary 
s e c t i o n s  of the FCC. M r .  H i l l  suggested t h a t  the Committee cons ide r  
sec t ions  i n  l o g i c a l  groupings (subchapters) ,  with the s t a f f  g iv ing  
a genera l  overview of the  whole grouping, followed by ques t ions ,  
amendments, or  d e l e t i o n s .  Then, the  whole grouping of sec t ions  
could be adopted toge the r .  

After  f u r t h e r  d i scuss ion ,  the Chairman d i r e c t e d  the s t a f f  t o  
prepare a p resen ta t ion ,  by way of example, f o r  use during t h i s  
meeting, with the  p resen ta t ion  t o  c o n s i s t  of a s t a f f  overview of 
l o g i c a l  groupings of s e c t i o n s  of the  FCC. Af te r  the  s t a f f  overview 
has  been presented,  t h e  Chairman s t a t e d  t h a t  he would c a l l  on the  
Committee f o r  i t s  comments on a sect ion-by-sect ion b a s i s ,  and i f  
t h e  Committee f e l t  t h a t  any sec t ion  needed t o  be amended, amendments 
would be made a t  t h a t  time. Thereaf te r ,  t h e  Chairman would c a l l  f o r  
a motion t o  approve a l l  of the  considered s e c t i o n s  a s  a group, whether 
o r  n o t  they had been amended by the  Committee. 

The Committee Counsel noted t h a t  i f  t h i s  system i s  t o  be t r i e d ,  
i t  would probably be b e s t  t o  r e v e r t  t o  t h e  of fense  c l a s s i f i c a t i o n  
system used by t h e  d r a f t e r s  of the FCC. He f e l t  t h a t ,  without 
r e f l e c t i o n  on the  v a l i d i t y  of the  t e n t a t i v e l y  adopted c l a s s i f i c a t i o n  
p lan ,  i t  would be b e s t  t o  avoid cont rovers ies  over t h a t  plan i f  a t  
a l l  poss ib le .  This could be achieved by simply adhering t o  the  
f e d e r a l  c l a s s i f i c a t i o n  plan f o r  the time being,  and then recons ider ing  
a n  o v e r a l l  c l a s s i f i c a t i o n  plan when t h e  Committee reaches those 
s e c t i o n s  of the  proposed FCC which d e a l  wi th  t h e  f e d e r a l  c l a s s i f i c a t i o n  
p lan .  It was t h e  consensus of the Committee members t h a t ,  f o r  t h e  
purposes of the  new method of Committee cons ide ra t ion ,  the  s t a f f  
adhere t o  the  f e d e r a l  c l a s s i f i c a t i o n  p lan  i n  a l l  f u t u r e  r e d r a f t s .  

A t  t h i s  po in t ,  t he  Committee recessed  u n t i l  9:00 a.m. on 
Fr iday ,  Apr i l  7 ,  1972. When the  Committee reconvened a t  9:00 a.m., 
Judges Er icks tad  and Pearce were p resen t .  

P 
I 

The Chairman c a l l e d  on the  Committee Counsel f o r  a comprehensive 
overview presen ta t ion  of  Sect ions 1301 through 1309. The t e x t  of t h e  
s e c t i o n s  was n o t  r ead .  

The Committee Counsel noted t h a t  he would g ive  an overview which 
would be designed t o  achieve t h e  following minimum ob jec t ives :  

1. To g ive  n o t i c e  t h a t  a p a r t i c u l a r  p rov i s ion  of the  proposed 
FCC c r e a t e s  a new cr iminal  of fense  n o t  p resen t ly  e x i s t i n g  
i n  North Dakota; 

2. To g ive  n o t i c e  t h a t  a given "comprehensive" s e c t i o n  (or 
sec t ions )  of t h e  proposed FCC does no t  encompass a p a r t i c u l a r  
of fense  def ined  by North Dakota l a w m e r e  the  present  
North Dakota s t a t u t e  i s  wi th in  t h e  genera l  sub jec t  mat ter  
a rea  of the  "comprehensive" f e d e r a l  s e c t i o n ;  



To give n o t i c e  t h a t  a r e d r a f t  of a proposed FCC sec t ion  w i l l  
change the  penal ty  f o r  t h e  p resen t  North Dakota equiva lent  
from a misdemeanor t o  a felony,  o r  v i c e  versa ;  9 

To give n o t i c e  t h a t  the s t a f f  has made e i t h e r  a grammatical 
or  subs tan t ive  change i n  the  proposed f e d e r a l  language, 
except where the  change i s  simply t o  d e l e t e  language which 
can only have relevance a t  the  f e d e r a l  l e v e l ,  e .g . ,  t h e  
numerous j u r i s d i c t i o n a l  provis ions  s e t  out i n  the proposed 
FCC ; 

To give  n o t i c e  of "policy ques t ionsr '  r a i s e d  by a l t e r n a t i v e  
proposals s t a t e d  i n  the comments t o  the  proposed FCC; and 

To g ive  n o t i c e  of "policy ques t ions"  r a i s e d  by p o l i t i c a l ,  
s o c i a l ,  c u l t u r a l ,  or l i k e  quest ions which a re  "unique" 
t o  North Dakota. 

The Committee Counsel then presented an overview of Sect ion  1301 
through 1309, i n d i c a t i n g  t h a t  those s e c t i o n s  d e a l t  pr imari ly  wi th  
phys ica l  obs t ruc t ion  of governmental funct ions .  

Sect ion 1301 i s  a d e f i n i t i o n  of a genera l  offense of phys ica l  
obs t ruc t ion  of a governmental funct ion ,  or  of the  adminis t ra t ion  of 
law, and the of fense  i s  c l a s s i f i e d  a s  a Class  A misdemeanor. The 
sec t ion  would rep lace  numerous sec t ions  of the  Century Code, some 
of which a r e  c l a s s i f i e d  a s  f e l o n i e s  and some a s  misdemeanors. How- 
ever ,  these which a r e  c l a s s i f i e d  as  f e l o n i e s  would be b e t t e r  prosecuted 
under such headings a s  robbery, t h e f t ,  a s s a u l t ,  e t c .  Otherwise, 
Sec t ion  1301 does n o t  r ep resen t  any major change from present  North 
Dakota law. 

Other offenses  def ined i n  Sections 1302 through 1309 inc lude  
"preventing a r r e s t  or  discharge of o the r  d u t i e s "  (Section 1302) ; 
"hindering law enforcement" (Section 1303); "aiding consummation 
of crime" (Section 1304); " f a i l u r e  t o  appear a f t e r  r e l e a s e ;  b a i l  
jumping" (Section 1305) ; "escape1' (Section 1306) ; "public se rvan t s  1 
permit t ing escape" (Sect ion 1307) ; " i n c i t i n g  o r  leading r i o t  i n  deten-  
t i o n  f a c i l i t i e s "  (Sect ion 1308) ; and "introducing or  possessing 
contraband u s e f u l  f o r  escape" (Section 1309). (Note: The t e x t  of 
Sect ions 1301 through 1309, a s  adopted by the  Committee, s u b j e c t  
t o  r a t i f i c a t i o n ,  a r e  included i n  Appendix "A". ) 

The "policy ques t ions"  r a i s e d  by these  sec t ions  a r e  a s  fol lows:  

F i r s t ,  Sec t ion  1302 provides a defense t o  the charge of 
preventing a r r e s t ,  i f  the  publ ic  se rvan t  was ac t ing  "unlawfully". 
This defense i s  n o t  s p e c i f i c a l l y  provided f o r  i n  the Century 
Code, although North Dakota case law seems t o  recognize t h e  
defense. See S t a t e  v.  Moe, 151 N.W.2d 310. The pol icy ques t ion  
then i s  whether North Dakota should have such a defense; 

Second, Sec t ion  1305, deal ing wi th  b a i l  jumping, c l a s s i f i e s  
the  offense according t o  whether the  offender  was r e l e a s e d  a f t e l  
being charged wi th  a felony,  a f t e r  being convicted of any cr ime,  



o r  a f t e r  being charged with a misdemeanor. I n  the f i r s t  two 
cases ,  the of fense  i s  c l a s s i f i e d  a s  a Class  C fe lony;  and i n  
the  l a t t e r  case ,  i t  i s  c l a s s i f i e d  a s  a Class  A misdemeanor. 
Sect ion 29-08-27, which Sect ion 1305 would rep lace ,  simply 
makes jumping b a i l  a misdemeanor; 

Third,  Sec t ion  1306, deal ing wi th  escape, grades the o f fense  
a s  a Class A misdemeanor, unless  the  offender  used a weapon t o  
implement h i s  escape,  i n  which case  i t  i s  c l a s s i f i e d  a s  a C lass  B 
felony. I f  the  escapee uses fo rce ,  o r  was escaping a f t e r  be ing  
charged with a fe lony,  the  crime of escape i s  c l a s s i f i e d  a s  a 
Class C fe lony.  I n  c o n t r a s t ,  Sec t ion  12-16-06 would punish 
an escape a s  a fe lony i f  the escapee had been charged o r  convic ted  
of a felony,  and a s  a misdemeanor i f  the  escapee had been charged 
or convicted of a misdemeanor. Other than f o r  these  d i f f e r e n c e s  
i n  of fense  c l a s s i f i c a t i o n ,  the FCC escape provis ions do n o t  
c o n s t i t u t e  a s u b s t a n t i a l  change from present  North Dakota law; 

Fourth, Sec t ion  1307 makes i t  a Class  A misdemeanor f o r  a 
publ ic  se rvan t  t o  ' ' r e ~ k l e s s l y ~ ~  permit an escape; and a Class B 
misdemeanor t o  "negligently11 permit an  escape. Present  North 
Dakota law, s e e  Sect ion  12-16-14, would probably c l a s s i f y  e i t h e r  
type of a c t i o n  a s  a misdemeanor; 

F i f t h ,  Sec t ion  1308 provides f o r  the  of fense  of i n c i t i n g  
o r  leading a r i o t  i n  a pr ison.  North Dakota present ly  has no 
s t a t u t o r y  equiva lent  f o r  t h i s  s e c t i o n ;  thus ,  i f  the s e c t i o n  i s  
adopted, a new crime would be c rea ted .  The pol icy  ques t ion  
presented i s  should North Dakota have a sweci f ic  crime al lowing 
prosecut ion of t h e  l eader s  of pr i son  r i o t s ,  o r  should t h e  g e n e r a l  
r i o t  s t a t u t e s  ( p a r t i c u l a r l y  those dea l ing  with i n c i t i n g  t o  
r i o t )  be r e l i e d  on t o  prosecute t h i s  type of offense;  and 

Six th ,  Sec t ion  1309 makes i t  an  of fense  f o r  a p o t e n t i a l  
escapee from a de ten t ion  f a c i l i t y  t o  " ~ n l a w f u l l y ~ ~  provide himself 
with an o b j e c t  u s e f u l  t o  h i s  escape. North Dakota has no 
present  s t a t u t o r y  law which would be t h e  equivalent  of t h a t  
por t ion  of Sec t ion  1309. The pol icy  ques t ion  presented i s  whether 
North Dakota should have such a provis ion .  The provis ion  i s  
i n  the proposed FCC pr imar i ly  because p resen t  f e d e r a l  law 
provides f o r  i t .  

I n  regard t o  Sect ion  1302, Professor  Lockney questioned whether 
i t  i s  d e s i r a b l e  t o  allow a person charged wi th  r e s i s t i n g  a r r e s t  t o  
defend on the  b a s i s  t h a t  the  publ ic  se rvan t  making the  a r r e s t  was 
"acting ~ n l a w f u l l y ~ ~ .  The Committee d iscussed  t h i s  quest ion a t  
length ;  however, no s p e c i f i c  motion was made. 

Representat ive Hil leboe noted t h a t  Sec t ion  1303, p roh ib i t ing  
I'hindering law enforcement" would a l s o  apply t o  the  so-ca l led  " t r a f f i c  
offenses" ,  and wondered whether t h i s  was d e s i r a b l e .  

Judge Pearce questioned the  d e s i r a b i l i t y  of the  a f f i r m a t i v e  
defense provided by Subsection 3 of Sec t ion  1305 def in ing  ' b a i l  
jumping". He thought t h a t  the  language excusing a nonappearance 
was p a r t i c u l a r l y  confusing. 



Judge Pearce s t a t e d  he f e l t  i t  was not  necessary t h a t  an of fender  
be  s p e c i f i c a l l y  provided with a s t a t u t o r y  a f f i rma t ive  defense,  s i n c e  
the  s i t u a t i o n s  i n  which he could r a i s e  the  a f f i rma t ive  defense would T 
a l s o  be s i t u a t i o n s  which, i f  proven, would negate  the type of culpa-  
b i l i t y  requi red  under Subsection 1. Judge Pearce a l s o  noted t h a t  
although Subsection 1 did  no t  contain a s ta tement  of requi red  culpa-  
b i l i t y ,  Subsection 2 of Sect ion 302 requ i red  t h a t  the s t a t e  of 
c u l p a b i l i t y  was l l w i l l f u l l y "  where c u l p a b i l i t y  was not  s t a t e d .  

I n  l i n e  with h i s  comments, Judge Pearce f e l t  t h a t  Subsection 3 
should be de le ted ,  and t h a t  f u r t h e r ,  a s p e c i f i c  standard of c u l p a b i l i t y ,  
i. e .  , " ~ i l l f u l . l y ~ ~ ,  should be inse r t ed  i n  Subsection 1. 

I T  WAS MOVED BY JUDGE PEARCE AND SECONDED BY REPRESENTATIVE 
HILLEBOE t h a t  Subsect ion 3 of Sect ion 1305 be de le ted ,  and t h a t  
t h e  s t a f f  r e d r a f t  Subsection 1 of Sect ion 1305 t o  s p e c i f i c a l l y  
include l b i l l f u l l y "  a s  a standard of c u l p a b i l i t y  the re in .  

Professor  Lockney spoke aga ins t  the  motion, s t a t i n g  he f e l t  
t h a t  where t h e r e  was content ion  concerning the  r a t i o n a l e  f o r  t h e  
f e d e r a l  ve r s ion  of a p a r t i c u l a r  of fense ,  the  Committee should be 
prone t o  leave i t  a s  d r a f t e d  by the  National Commission. I n  a d d i t i o n ,  
he f e l t  t h a t  t h e r e  was a genera l  a t t a c k  being made on the  theory of 
a f f i r m a t i v e  defenses,  which could be extremely troublesome, s i n c e  
t h e  e n t i r e  FCC i s  based on d i s t ingu i sh ing  between "defenses" and 
"aff i rmative defenses". 

Judge Pearce r e p l i e d  t h a t  he had no i n t e n t i o n  of making a 
genera l  a t t a c k  on t h e  s t a t u t o r y  provis ion  of a f f i rma t ive  defenses,  
b u t  simply f e l t  t h a t  the  "aff i rmative defense" provided by Subsect ion 3 
of Sect ion 1305 was s t a t e d  i n  very confusing language, and, a t  any 
r a t e ,  was unnecessary. A t  t h a t  poin t  JUDGE PEARCE'S MOTION, STATED 
ABOVE, PASSED, s u b j e c t  t o  r a t i f i c a t i o n ,  by a vote  of 3 t o  2. 

The Committee discussed Sect ion 1308, providing increased 
p e n a l t i e s  f o r  those persons who i n c i t e  or  lead  a r i o t  i n  a " d e t e n t i o y  
f a c i l i t y " .  Representa t ive  Hilleboe inqui red  a s  t o  whether the  
s e c t i o n  should be l i m i t e d  t o  de tent ion  f a c i l i t i e s .  He asked whether 
t h e  r a t i o n a l e  f o r  the  s e c t i o n  wouldn't be equal ly  a s  g r e a t  i n  favor  
of  increased or  s p e c i a l  p e n a l t i e s  f o r  i n c i t i n g  or  leading a r i o t  i n  
a s t a t e  co l lege  dormitory,  f o r  ins tance .  

Representat ive Atkinson inqui red  a s  t o  why the  t e x t  of the  f e d e r a l  
language was changed s o  t h a t  i t  requ i res  s i x  or  more persons t o  c o n s t i -  
t u t e  a r i o t ,  r a t h e r  than f i v e  or  more persons.  The Committee Counsel 
r e p l i e d  t h a t  t h a t  change was made i n  l i g h t  of an e a r l i e r  dec i s ion  
by the  Committee regarding the  genera l  r i o t  s t a t u t e ,  t o  the e f f e c t  
t h a t  i t  should r e q u i r e  s i x  persons t o  c o n s t i t u t e  a r i o t .  Representa t ive  
Atkinson s t a t e d  t h a t  t h e  number chosen t o  be the  minimum l i m i t  f o r  
a r i o t o u s  group was e s s e n t i a l l y  a r b i t r a r y  i n  na tu re ,  and, t h a t  be ing  
t h e  case,  he could see  no reason f o r  dev ia t ing  from the number chosen 
by the  National Commission. 

Theref o re ,  I T  WAS MOVED BY REPRESENTATIVE ATKINSON, SECONDED BY -% 
JUDGE PEARCE, AND CARRIED, sub jec t  t o  r a t i f i c a t i o n ,  t h a t  f o r  t h e  



purposes of cons idera t ion  of the d r a f t  of the  FCC, a r i o t o u s  group 
would c o n s i s t  a minimum of f i v e  persons. 

Af ter  f u r t h e r  d iscuss ion ,  I T  WAS MOVED BY PROFESSOR LOCKNEY, 
SECONDED BY REPRESENTATIVE ATKINSON, AND CARRIED, sub jec t  t o  r a t i f i -  
c a t i o n ,  t h a t  Sect ions 1301 through 1309, a s  amended, be adopted. 

The Chairman then c a l l e d  on M r .  Robert Wefald, Ass i s t an t  Committee 
Counsel, f o r  h i s  overview comments on Sect ions  1321 through 1327. 
M r .  Wefald s t a t e d  t h a t  those seven s e c t i o n s  d e a l t  pr imar i ly  wi th  
obs t ruc t ion  of j u s t i c e  through such a c t i o n s  a s  in te r fe rence  wi th  
j u r o r s ,  witnesses ,  o r  informants,  o r  through tampering with p h y s i c a l  
evidence. He noted t h a t  the  sec t ions  taken together  were more compre- 
hensive than corresponding sec t ions  of the  Century Code. 

M r .  Wefald ind ica ted  t h a t  Sections 1321 through 1327 contained 
two provis ions which may no t  be needed o r  d e s i r e d  i n  a r e d r a f t  of 
T i t l e  12. He s t a t e d  t h a t  the  two sec t ions  he was r e f e r r i n g  t o  were 
Sect ion  1325, which p r o h i b i t s  demonstrations intended t o  in f luence  
j u d i c i a l  proceedings, and Sect ion 1327, which makes i t  a crime f o r  
a person not  t o  d i s c l o s e  t h a t  he i s  working on r e t a i n e r  when he i s  
at tempting t o  inf luence  a publ ic  servant  regarding a c r iminal  ma t t e r .  

Speaking s p e c i f i c a l l y  about Sec t ion  1321, M r .  Wefald noted t h a t  
i t s  provis ions p roh ib i t ing  tampering wi th  wi tnesses  or informants ,  
or  the  s o l i c i t a t i o n  of b r i b e s  by witnesses  o r  informants,  a r e  broader  
than the  corresponding sec t ions  i n  T i t l e  12. He a l s o  noted t h a t  
t h e  a c t s  prohib i ted  by Sect ion  1321 a r e  punished a s  c l a s s  C f e l o n i e s ,  
whereas a l l  of the  sec t ions  which Sect ion  1321 would rep lace  a r e  
c l a s s i f i e d  as  misdemeanors. Thus, the  Committee was presented wi th  
a pol icy  quest ion a s  t o  whether the f e d e r a l  pena l ty  should remain. 

I n  regard t o  Sect ion  1322, making i t  an  of fense  t o  tamper wi th  
an  informant involved i n  a c r iminal  i n v e s t i g a t i o n ,  Mr. Wefald noted 
t h a t  North Dakota has no s i m i l a r  of fense  now. Therefore,  the s o l e  
p o l i c y  quest ion before  t h e  Committee i s  whether North Dakota should 
have such an of fense .  

Sect ion 1323 corresponds t o  e x i s t i n g  l a w  regarding the d e s t r u c t i o n  
of evidence usable  a t  a c r imina l  t r i a l ;  however, the  proposed FCC 
s e c t i o n  makes t h a t  crime a felony,  whereas i t  i s  a misdemeanor under 
p r e s e n t  North Dakota law. 

Sect ion 1324, dea l ing  with the harassment of and communication 
w i t h  j u r o r s ,  i s  e s s e n t i a l l y  a restatement  of North Dakota law, wi th  
a change being made i n  the  t e x t  of the  proposed FCC Sect ion 1324 t o  
expand the  d e f i n i t i o n  of " juror"  t o  inc lude  r e f e r e e s ,  a r b i t r a t o r s ,  
umpires, or  a s sessor s  who a r e  authorized t o h e a r  and determine contro-  
v e r s i e s .  This change t o  a more comprehensive d e f i n i t i o n  i s  made s o  
t h a t  the  s e c t i o n  w i l l  more c lose ly  correspond t o  North Dakota law. 

M r .  Wefald s t a t e d  t h a t  t h e r e  i s  no corresponding North Dakota 
s e c t i o n  equivalent  t o  Sect ion  1325, which p r o h i b i t s  demonstrations 
designed t o  inf luence  j u d i c i a l  proceedings. The most nea r ly  r e l a t e d  
North Dakota s e c t i o n s  a r e  Sect ion  12-19-02, which p r o h i b i t s  d i s t u r b -  
ances of lawful meetings, and Sect ion 12-19-25, which p r o h i b i t s  t h e  



unlawful occupation of l o t s  or  s t r e e t s  i n  a  municipal i ty .  The po l i cy  
quest ion presented t o  the Committee i s  whether ac t ion  which cons t i tu t -  
a  demonstration designed t o  inf luence  j u d i c i a l  proceedings should be 
made cr iminal .  

I n  regard t o  Sect ion  1326, M r .  Wefald noted t h a t  North Dakota 
has no eavesdropping provis ion  which c l o s e l y  p a r a l l e l s  t h a t  s e c t i o n .  
However, he took note  of Sect ion 12-42-05. M r .  Wefald noted t h a t  
a  sentence had been added t o  Subsection 2 of Sec t ion  1326 by the  s t a f f  
t o  read a s  follows: 

I1  Nor does t h i s  s e c t i o n  apply t o  a  person studying the j u r y  
process,  whose a c t i o n s  a r e  under the  c o n t r o l  and supervis ion  
of the cour t . "  , 

This sentence had been added s o  a s  t o  allow academic s t u d i e s  of 
the  jury  process,  where such s tud ies  were c a r r i e d  out with the 
au thor iza t ion  and under the  supervis ion of the  t r i a l  cour t .  M r .  Wefald 
indica ted  t h a t  t h e  p o l i c y  quest ion before  the  Committee i s  whether I 

such a  provis ion should be contained i n  Sect ion  1326. 

M r .  Wefald s t a t e d  t h a t  Sect ion 1327, a s  presented by the s t a f f ,  
would c r e a t e  c r iminal  law i n  North Dakota, a s  t h e r e  a r e  no correspond- 
i n g  provisions i n  the  Century Code. He noted t h a t  the s t a f f  had 
added language which would make i t  an of fense  f o r  a  person t o  f a i l  
t o  note t h a t  he was a c t i n g  on r e t a i n e r  when appearing on behalf  of  
a  person seeking pa ro le  or  probat ion,  a s  wel l  a s  when appearing a t  
the  time of i n i t i a t i o n  of a  prosecut ion,  a t  the  time of sentencing,  
or a t  the time of modif icat ion of a  previous ly  imposed sentence.  The 
p r i n c i p a l  pol icy  ques t ion  posed by Sect ion  1327 i s  whether or  n o t  
i t  i s  d e s i r a b l e  f o r  North Dakota t o  have such a  crime. 

Following t h e  p resen ta t ion  by M r .  Wefald, the  Committee d iscussed  
t h e  f a c t  t h a t  Subsection 1 of Sect ion 1324, dea l ing  with the harassment 
of and communication wi th  j u r o r s ,  only prohib i ted  harassment of t h e  
j u r o r ' s  spouse o r  o the r  r e l a t i v e  who res ided  i n  the same house wi th  
t h e  ju ro r .  The Committee questioned whether harassment of anyone ? 
with  i n t e n t  t o  in f luence  the  ju ro r  should n o t  be prohib i ted .  

I T  WAS MOVED BY REPRESENTATIVE ATKINSON, SECONDED BY PROFESSOR 
LOCKNEY, AND CARRIED, s u b j e c t  t o  r a t i f i c a t i o n ,  t h a t  the s t a f f  r e d r a f t  
Sect ion 1324, Subsection 1, t o  r epea l  the  l i m i t a t i o n  on persons who 
cannot be harassed i n  an attempt t o  in f luence  a  ju ro r ,  and extend 
t h e  cr iminal  p e n a l t i e s  t o  include harassment of any person, where 
such harassment takes p lace  i n  an at tempt  t o  inf luence  a  j u r o r ' s  
dec is ion .  

Thereaf ter ,  Professor  Lockney discussed Sect ion 1325, and 
indica ted  i t  was h i s  personal  opinion t h a t  North Dakota should have 
no such law. For ins t ance ,  he s t a t e d  t h a t  i f  he were r i c h  enough 
t o  take out a  newspaper advertisment i n d i c a t i n g  t h a t  the judge, the  
ju ry ,  or the prosecutor  (or  any combination the reof )  were miscreant  
i n  prosecuting the  a c t i o n ,  h i s  a c t i o n  would be pr iv i leged.  P r o f e s s 0 9  
Lockney s t a t e d  he d id  n o t  f e e l  t h a t  a  person who could not  a f f o r d  t o  
t ake  the newspaper advertisement should be sub jec t  t o  c r iminal  l i a b i l -  
i t y  f o r  placing the  same message on a  s ign  and demonstrating near  a  
courtroom. 



Mr, Travis s t a t e d  he disagreed with Professor  Lockney, and 
f e l t  t h a t  a s e c t i o n  s i m i l a r  t o  Section 1325 i s  necessary because of 
the  p o t e n t i a l  f o r  v io lence  t h a t  such a demonstration c r e a t e s .  Judge 
Pearce indica ted  t h a t  he was i n  agreement with Professor  Lockney. 

Representat ive Hilleboe questioned the  use of the word "communi- 
ca tes"  i n  Subsection 1 of Sect ion 1324. He wondered whether the  use 
of  a s ign  ou t s ide  a courtroom would no t  be such a communication wi th  
a j u r o r  who saw i t  a s  t o  br ing  the person car ry ing  the s ign  w i t h i n  
t h e  provis ions of Subsection 1 of Sect ion  1324. The Committee d i scus -  
sed t h i s  provis ion and thought t h a t  perhaps a l t e r n a t i v e s  t o  the  word 
1 I communicates" should be d r a f t e d .  

The Committee then f u r t h e r  considered Sect ion  1325, and I T  WAS 
MOVED BY PROFESSOR LOCKNEY, SECONDED BY JUDGE PEARCE, AND CARRIED, 
s u b j e c t  t o  r a t i f i c a t i o n ,  t h a t  Sect ion 1325 be de le ted .  

Professor  Lockney moved t h a t  the s t a f f  be d i rec ted  t o  d r a f t  
a l t e r n a t i v e  formulations t o  s u b s t i t u t e  f o r  the  word "communicates" 
i n  Subsection 1 of Sect ion  1324. The Chairman d i r e c t e d  the Committee 
Counsel t o  ca r ry  out  the  g i s t  of Professor  ~ o c k n e y ' s  motion. 

The Committee then discussed the  language added to  Subsection 2 
of Sect ion 1326, which would provide a defense t o  a charge of eaves- 
dropping on a ju ry ,  i f  t h e  a l leged  offender  were engaged i n  an 
academic study of the  j u r y  process under the  d i r e c t i o n  and c o n t r o l  
of  the  t r i a l  cour t .  The Committee discussed a t  g r e a t  length  whether 
such academic s t u d i e s  of the jury process should be allowed; however, 
i t  was determined t h a t  i t  would probably be p re fe rab le  not  t o  d i s c u s s  
t h e  d e s i r a b i l i t y  of allowing such s t u d i e s ,  bu t  simply t o  d iscuss  
whether i t  i s  necessary t o  provide a defense t o  someone who i s  making 
such a study, i f  he i s  charged with eavesdropping on jury d e l i b e r a t i o n s .  

I T  WAS MOVED BY PROFESSOR LOCKNEY AND SECONDED BY JUDGE PEARCE 
t h a t  the  words ", whose a c t i o n s  are"  be de le ted  from the language 
added t o  Subsection 2, and t h a t  the words " in the  manner provided by 
law, and" be s u b s t i t u t e d  i n  i t s  place,  t o  make c l e a r  t h a t  t h e  Committee 
was no t  providing f o r  such s t u d i e s ,  bu t  was only providing a defense 
t o  a charge of eavesdropping, should the  Leg i s l a tu re  see f i t  t o  provide 
f o r  such s t u d i e s  i n  the f u t u r e .  

Representat ive Hil leboe inquired a s  t o  whether the phrase " in  
t h e  manner provided by law" would allow such s t u d i e s  t o  be made a f t e r  
approval  by a c o u r t ,  a c t i n g  under i t s  implied j u d i c i a l  power t o  allow 
such a study. He s t a t e d  t h a t  i f  t h i s  were t h e  case ,  the word l l s t a t u t e ' l  
should be s u b s t i t u t e d  f o r  t h e  word "law". Professor  Lockney s t a t e d  
t h a t ,  with the consent of h i s  second, he would s u b s t i t u t e  the  word 
" s t a t u t e "  f o r  the word lllaw" i n  h i s  motion, and h i s  second, Judge 
Pearce , agreed. Thereaf te r  , PROFESSOR LOCKNEY ' s MOTION CARRIED, 
s u b j e c t  t o  r a t i f i c a t i o n .  

I T  WAS MOVED BY JUDGE PEARCE, SECONDED BY PROFESSOR LOCKNEY, 
AND CARRIED, sub jec t  t o  r a t i f i c a t i o n ,  t h a t  Sec t ions  1321 through 
1327, a s  amended, be adopted by the Committee. THERE WAS ONE DISSENTING r VOTE TO THIS MOTION. 

The Committee recessed f o r  lunch and reconvened a t  1:15 p.m., 
a t  which time i t  considered Sect ion 1005, which reads  a s  follows: 



SECTION 1005. GENERAL PROVISIONS.) 1. The definition of an 

offense (((defined))) in sections 1001 and 1004 shall not apply to 9 

another offense also defined in sections 1001 to 1004. - 
2. Whenever "attempt" or "conspiracy1' is made an offense outside 

this chapter, it shall mean attempt or conspiracy, as the case may be, . 

as defined in this chapter. 

3. a. In a prosecution under section 1001, it is an affirmative 

defense that, under circumstances manifesting a voluntary 

and complete renunciation of his criminal intent, the 

defendant avoided the commission of the crime attempted 

by abandoning this criminal effort and, if mere abandon- 

ment was insufficient to accomplish such avoidance, by 

taking further and affirmative steps which prevented the 

commission thereof. 

b. In a prosecution under section 1003 or 1004,it is an 

affirmative defense that, under circumstances manifesting 

a voluntary and complete renunciation of his criminal 

intent, the defendant prevented the commission of the 

crime solicited or of the crime or crimes contemplated 9 
by the conspiracy, as the case may be. 

c. A renunciation is not "voluntary and complete" within 

the meaning of this section if it is motivated in whole 

or in part by (1) a belief that a circumstance exists 

which increases the probability of detection or apprehen- 

sion of the defendant or another participant in the 

criminal operation, or which makes more difficult the 

consummation of the crime, or (2) a decision to postpon- 



the  cr iminal  conduct u n t i l  another  time or t o  s u b s t i t u t e  

another victim, or  another b u t  s i m i l a r  ob jec t ive .  

The Committee Counsel noted t h a t  Sec t ion  1005 contains  g e n e r a l  
provis ions  app l i cab le  t o  Sect ions 1001 through 1004, and, i n  a d d i t i o n ,  
provides f o r  the  defense of "renunciation" where a  person has been 
charged with cr iminal  s o l i c i t a t i o n  or '  c r imina l  conspiracy. 

Professor  Lockney noted t h a t  the  s e c t i o n  d id  no t  provide f o r  a  
defense of abandonment; thus ,  perhaps a  defendant could s t i l l  be i n  
a  s i t u a t i o n  wherein he would be l i a b l e  f o r  a  crime which was committed 
while  he was i n  j a i l ,  i f  he were charged a s  a  co-conspirator .  He noted  
t h a t  the  d e f i n i t i o n  of an abandoned conspiracy i n  Subsection 3 of 
Sec t ion  1004 would n o t  so lve  t h i s  problem, i f  i t  i s  a  problem. 

After  f u r t h e r  d iscuss ion ,  I T  WAS MOVED BY PROFESSOR LOCKNEY, 
SECONDED BY REPRESENTATIVE MURPHY, AND CARRIED, sub jec t  t o  r a t i f i c a -  
t i o n ,  t h a t  Sect ion 1005 be adopted a s  presented.  

The Chairman c a l l e d  on the  Committee Counsel t o  read Sect ion  1006 
a s  follows: 

SECTION 1006. REGULATORY OFFENSES.) 1. This sec t ion  s h a l l  

govern the  use of sanc t ions  t o  enforce a  penal r egu la t ion  whenever 

and t o  the ex ten t  t h a t  another  s t a t u t e  s o  provides.  The l i m i t s  on 

a sentence t o  pay a  f i n e  provided i n  p a r t  C of t h i s  (((Code)))  t i t l e  

s h a l l  n o t  apply i f  the  o the r  s t a t u t e  f i x e s  a  d i f f e r e n t  l i m i t .  "Penal 

r egu la t ion"  means any requirement of a  s t a t u t e ,  r egu la t ion ,  r u l e  o r  

o the r  which i s  enforceable  by cr iminal  sanc t ions ,  f o r f e i t u r e ,  o r  c i v i l  

pena l ty  . 
2 .  a .  A person who v i o l a t e s  a  penal  r e g u l a t i o n  i s  g u i l t y  of 

( ( ( a n  i n f r a c t i o n ) ) )  a  v i o l a t i o n .  Cu lpab i l i ty  a s  t o  

conduct o r  the  exis tence  of the  penal r egu la t ion  need 

no t  be proved under t h i s  paragraph, except t o  the e x t e n t  

requi red  by the  penal r e g u l a t i o n .  

b.  A person who w i l l f u l l y  v i o l a t e s  a  penal r egu la t ion  i s  

g u i l t y  of a  c l a s s  (((B misdemeanor))) D offense.  

Wil l fu lness  a s  t o  both the  conduct and the exis tence  

of the  penal  r egu la t ion  i s  requi red .  



c .  A person i s  g u i l t y  of a  c l a s s  (((A misdemeanor))) 

C of fense  i f  he f l o u t s  r egu la to ry  au thor i ty  by w i l l f u l  
9 

and p e r s i s t e n t  disobedience of any body of r e l a t e d  

penal r e g u l a t i o n s .  

3 .  A person i s  g u i l t y  of a  c l a s s  ( ( ( A  misdemeanor))) C o f fense  

i f  he w i l l f u l l y  v i o l a t e s  a  penal r egu la t ion  and thereby, i n  f a c t ,  

c r e a t e s  a  s u b s t a n t i a l  l ike l ihood of harm t o  l i f e ,  hea l th ,  or p roper ty ,  

o r  of any o ther  harm a g a i n s t  which the  penal r egu la t ion  was d i r e c t e d .  

The Committee Counsel noted t h a t  Sec t ion  1006 was e s s e n t i a l l y  
designated t o  provide a  genera l  plan of sanct ions  f o r  v i o l a t i o n  of 
regula tory  s t a t u t e s  or  s t a t u t o r y  r e g u l a t i o n s ,  where those s t a t u t e s  
o r  regula t ions  s p e c i f i c a l l y  r e f e r r e d  t o  Sect ion  1006. Mr. H i l l  
s t a t e d  he was not  s u r e  t h a t  i t  was d e s i r a b l e  t o  enact  such a  s t a t u t e  
u n t i l  such time a s  the  "regulatory" c r imina l  s t a t u t e s  themselves 
have been revised .  However, he thought t h a t  s i n c e  Section 1006 
would only be a p p l i c a b l e  t o  those s t a t u t e s  t h a t  s p e c i f i c a l l y  r e f e r r e d  
t o  i t ,  perhaps i t  was a l l  r i g h t .  

I T  WAS MOVED BY PROFESSOR LOCKNEY, SECONDED BY MR. WOLF, AND 
CARRIED, subjec t  t o  r a t i f i c a t i o n ,  t h a t  Sec t ion  1006 be adopted a s  
presented.  

a s  follows: 

SECTION 1101. TREASON. ) Treason, a  c l a s s  A offense,  s h a l l  

c o n s i s t  of levying war a g a i n s t  the s t a t e ,  or  adhering to ,  or  a i d i n g  

and comforting enemies of the  s t a t e .  

The Committee Counsel noted t h a t  the  reason f o r  including 
Sect ion  1101 i n  t h i s  r e d r a f t  was t h a t  both  the present  Cons t i tu t ion  
and the proposed new Cons t i tu t ion  de f ine  t h e  crime of "treason".  
M r .  Wolf s t a t e d  t h a t  r a t h e r  than def in ing  t reason i n  the Code, a 
penal ty  should simply be provided. 

I T  WAS MOVED BY MR. WOLF, SECONDED BY REPRESENTATIVE MURPHY, AND 
CARRIED, sub jec t  t o  r a t i f i c a t i o n ,  t h a t  t h e  t e x t  of Section 1101 should 
read  as  follows: 

"Treason a s  def ined  i n  the Cons t i tu t ion  of the s t a t e  of North 
Dakota i s  a c l a s s  A telony". 



The Chairman c a l l e d  on M r .  H i l l  t o  d i scuss  Subsections 4 ,  5 ,  
and 6 of Sect ion 101. M r .  H i l l  s t a t e d  he f e l t  t h a t  Subsection 4 of 
Sec t ion  101 was no t  necessary i n  l i g h t  of Subsection 1 of Sect ion  301. 

The Chairman asked the  Committee Counsel i f  he agreed wi th  t h a t  
s ta tement .  The Committee Counsel r e p l i e d  t h a t  he d id ,  i f  t he  word 
" s t a tu te"  i n  Line 3 of Subsection 1 of Sect ion  301 encompassed every 
d e f i n i t i o n  of a crime i n  the  S t a t e  of North Dakota, including those 
crimes defined i n  the  Const i tu t ion .  I f  the  word " s t a t u t e "  i s  n o t  s o  
comprehensive, then Subsection 1 of Sect ion  301 should be amended t o  
inc lude  crime defined by the  Const i tu t ion .  I f  t h a t  were the  c a s e ,  
Subsection 4 of Sec t ion  101 would no longer be necessary.  

Mr. H i l l  pointed out  t h a t  Subsection 5 of Sect ion 101 was j u s t  
confusing i n  t h a t  the  use of the  words chapter  and t i t l e  may be 
inappropr ia te .  The Committee Counsel agreed they may be i n a p p r o p r i a t e ,  
b u t  suggested t h a t  perhaps the  dec is ion  on whether or  not  they were 
inappropr ia te  should wa i t  u n t i l  the  Committee had had an oppor tuni ty  
t o  d iscuss  the  e n t i r e  r e l e v a n t  t e x t  of the  proposed FCC. 

I n  regard t o  Subsection 6,  Mr. H i l l  s t a t e d  he d id  not  f e e l  
t h a t  the  subsect ion was necessary,  a s  i t  s t a t e d  the  obvious. The 
Committee Counsel noted t h a t  the  subsec t ion  was included t o  r e p l a c e  
a s p e c i f i c  s e c t i o n  i n  T i t l e  12 (Section 12-01-12), which provides 
t h a t  the provis ions of T i t l e  12 do no t  a f f e c t  the  powers conferred 
upon m i l i t a r y  a u t h o r i t y  t o  punish of fenders .  

The Chairman d i r e c t e d  the  Committee Counsel and M r .  H i l l  t o  
work out a l l  d i f f e r e n c e s  regarding Subsections 4 ,  5 ,  and 6 of Sec t ion  
101. 

The Chairman c a l l e d  on M r .  H i l l  t o  read h i s  r e d r a f t  of Sec t ion  503, 
prepared pursuant t o  a motion made a t  t h e  l a s t  meeting of the Committee. 
M r .  Hill's r e d r a f t  reads  a s  follows: 

"SECTION 1. Mental d i sease  or  mental d e f e c t  or a defense t o  
a c r iminal  charge only i f  i t  negates  t h e  c u l p a b i l i t y  r equ i red  a s  
an element of the  of fense  charged. I n  any prosecution f o r  an 
of fense ,  evidence of mental d i sease  or  mental de fec t  of the  
defendant may be admitted whenever i t  i s  r e l e v a n t  t o  negate  t h e  
c u l p a b i l i t y  r equ i red  a s  an element of the  of fense .  

"SECTION 2. No person who a s  a r e s u l t  of mental d i s e a s e  o r  
de fec t  lacks capac i ty  t o  understand t h e  proceedings a g a i n s t  him 
or  t o  a s s i s t  i n  h i s  own defense s h a l l  be t r i e d ,  convicted or  
sentenced f o r  the  commission of an of fense  so  long a s  such 
incapaci ty  endures. 

"SECTION 3 .  A.  When the defendant ' s  f i t n e s s  t o  proceed 
drawn i n  ques t ion ,  the  i s sue  s h a l l  be determined by the  Court .  
the f inding  w i l l  be  contes ted ,  the  Court s h a l l  hold a hear ing  

on the i s sue .  The Court may order  the  defendant t o  be committed 
t o  the  S t a t e  Hospi ta l  or  other  s u i t a b l e  f a c i l i t y  f o r  a per iod 
n o t  exceeding t h i r t y  days f o r  p s y c h i a t r i c  examination. 



"B. I f  t h e  Court determines t h a t  the defendant lacks 
f i t n e s s  t o  proceed, the proceedingagainst him s h a l l  be suspended 
except a s  provided i n  Subsection C of t h i s  Sect ion,  and the  .7 
Court s h a l l  commit him t o  the custody of the Superintendent 
of the S t a t e  Hospi tal  f o r  so long a s  such unf i tness  s h a l l  endure,  
but s h a l l  n o t  exceed the maximum period f o r  which the defendant 
could be sentenced and i n  no event s h a l l  exceed three  yea r s .  
When the Court determines,  a f t e r  a hearing i f  a hearing i s  r e -  
quested, t h a t  the  defendant has regained f i t n e s s  t o  proceed, 
the proceeding s h a l l  be resumed. I f  prosecution of the defendant 
has not resumed p r i o r  t o  the e x p i r a t i o n  of the maximum period 
f o r  which the  defendant could .be  committed t o  the  Superintendent 
of the S t a t e  Hospi ta l ,  the  charges a g a i n s t  him s h a l l  be dismissed 
and the defendant s h a l l  be sub jec t  t o  laws governing c i v i l  I 

commitment of persons su f fe r ing  from mental d isease  or  d e f e c t .  

"C. The f a c t  t h a t  the defendant i s  u n f i t  t o  proceed does 
not  preclude any l e g a l  objec t ion  t o  the  prosecution which i s  
suscept ib le  of f a i r  determination p r i o r  t o  t r i a l  and without I 
the personal p a r t i c i p a t i o n  of the defendant." 

Professor Lockney s t a t e d  he r e a l i z e d  t h a t  M r .  H i l l  had, a s  an 
u l t ima te  goal ,  the  abolishment of the  defense of i n s a n i t y ,  and t h e  
use of proof of i n s a n i t y  only a s  a f a c t o r  t o  be considered i n  mi t iga-  i 
t i o n  of punishment. However, Professor  Lockney wondered whether 
Sect ion 1 of Mr.  ill's proposal was n o t  j u s t  a s  confusing as  the  
previously proposed Sect ion  503. 

M r .  H i l l  noted t h a t  h i s  Sect ion 2 ,  dea l ing  with incapaci ty  t o  
s tand  t r i a l ,  was taken from Sect ion 4.04 of the  Model Penal Code, 
and from Page 257 of Volume I of the  Working Papers. 

I T  WAS MOVED BY PROFESSOR LOCKNEY t h a t  the s t a f f  r e d r a f t  
M r .  H i l l ' s  proposed Sect ion 503 by s u b s t i t u t i n g  Subsection 1 of 
the  previously considered vers ion  of Sec t ion  503 from M r .  H i l l ' s  
"Section 1". After  f u r t h e r  d iscuss ion ,  PROFESSOR LOCKNEY WITHDREW 
HIS MOTION on the  grounds t h a t  the t o p i c  of the  defense of mental '1 
d i sease  or mental d e f e c t  should be considered when the Committee 
has a quorum present .  

The Committee discussed the na tu re  of the  pro tec t ion  f o r ' a  
defendant who i s  no t  competent t o  s tand  t r i a l .  M r .  Wolf s t a t e d  
t h a t  r a the r  than l i m i t  t o  30 days the amount of time f o r  p s y c h i a t r i c  
examination of a defendant whose f i t n e s s  t o  proceed has been drawn 
i n t o  question, the  s t a t u t e  should provide f o r  successive periods 
of commitment, l imi ted  t o  30 days each, and ordered by the judge 
having j u r i s d i c t i o n  of the case.  

The Committee discussed the  next  meeting d a t e ,  and noted t h a t  
i t  may not  be poss ib le  t o  have a f u l l  f i r s t  d r a f t  prepared by the  
middle of June. Mr. Wolf suggested t h a t  the  Committee Counsel 
w r i t e  again t o  a l l  i n t e r e s t e d  organiza t ions ,  asking them t o  p resen t  
a t  t h e i r  annual conventions,  s o  much of the  committee's work a s  
may be ready, and t h e r e a f t e r  t o  appoint small  study committees t o  
look a t  the committee's work and r e p o r t  t o  t h e i r  executive boards 
p r i o r  t o  the next  sess ion .  



I t  was decided,  a f t e r  d i s cus s ion ,  t h a t  t h e  nex t  meeting of 
t h e  Committee should be  s e t  f o r  Thursday and F r iday ,  May 11-12, 

r 1972, with the  p o s s i b i l i t y  of the  Committee cont inu ing  t o  meet 
on Saturday,  May 13,  1972. 

Without o b j e c t i o n ,  t h e  Chairman d e c l a r e d  t h e  meeting adjourned 
a t  3:20 p.m. on Fr iday ,  A p r i l  7 ,  1972.  

John A. Graham 
A s s i s t a n t  D i r e c t o r  



APPENDIX "A" 

SECTION 702. ENTRAPMENT.) 1. I t  i s  an a f f i rma t ive  defense tha  5 
t he  defendant was entrapped i n t o  committing the  offense.  

2.  Entrapment occurs when a law enforcement agent induces t h e  

commission of an o f fense ,  using persuasion or o ther  means l i k e l y  t o  

cause normally law-abiding persons t o  commit the  offense.  Conduct 

merely af ford ing  a person an opportuni ty t o  commit an of fense  does 

n o t  c o n s t i t u t e  entrapment. 

3. Law Enforcement Agent Defined. I n  t h i s  sec t ion  "law enforce-  

ment agent" inc ludes  personnel of s t a t e  and l o c a l  law enforcement 

agencies a s  we l l  a s  of the  United S t a t e s ,  and any person cooperat ing 

wi th  such an agency. 

SECTION 1001. CRIMINAL ATTEMPT.) 1. A person i s  g u i l t y  of 

c r iminal  attempt i f ,  a c t i n g  with the  kind of c u l p a b i l i t y  otherwise 

requi red  f o r  commission of a crime, he i n t e n t i o n a l l y  engages i n  

conduct which, i n  f a c t ,  c o n s t i t u t e s  a s u b s t a n t i a l  s t ep  toward commis- 

s ion  of the crime. A " subs tan t i a l  s t ep"  i s  any conduct which i s  

s t rong ly  corrobora t ive  of the  firmness of the  a c t o r ' s  i n t e n t  t o  

complete the commission of the  crime. Fac tua l  or  l e g a l  i m p o s s i b i l i t y  T 
of committing the  crime i s  no t  a defense,  i f  the crime could have 

been committed had the  a t t endan t  circumstances been as  the a c t o r  

be l ieved them t o  be.  

2. A person who engages i n  conduct intending t o  a i d  another 

t o  commit a crime i s  g u i l t y  of c r iminal  a t tempt  i f  the conduct would 

e s t a b l i s h  h i s  complici ty  under sec t ion  401 were the crime committed 

by the  other  person, even i f  the  o the r  i s  n o t  g u i l t y  of committing 

o r  attempting the  crime, f o r  example, because he has a defense of 

j u s t i f i c a t i o n  or  entrapment. 



1 3 .  Criminal attempt i s  an offense of the  same c l a s s  a s  the  

P 2 of fense  attempted, except t h a t  (a) an attempt t o  commit a c l a s s  A 

3 felony s h a l l  be a c l a s s  B felony, and (b) whenever i t  i s  e s t a b l i s h e d  

4 by a preponderance of the evidence a t  sentencing t h a t  the conduct 

c o n s t i t u t i n g  the  a t tempt  d id  not  come dangerously c lose  t o  commission 

of t h e  crime, an at tempt  t o  commit a c l a s s  B fe lony s h a l l  be a 

c l a s s  C fe lony and an at tempt  t o  commit a c l a s s  C fe lony s h a l l  be 

a c l a s s  A misdemeanor. 

SECTION 1002. CRIMINAL FACILITATION.) 1. A person i s  g u i l t y  

of c r iminal  f a c i l i t a t i o n  i f  he knowingly provides s u b s t a n t i a l  a s s i s t -  

ance t o  a person in tending  t o  commit a fe lony and t h a t  person, i n  

f a c t ,  commits the  crime contemplated, or  a l i k e  or  r e l a t e d  fe lony,  

employing the  a s s i s t a n c e  s o  provided. The ready lawful a v a i l a b i l i t y  

from others  of t h e  goods o r  se rv ices  provided by a defendant i s  a 

f a c t o r  t o  be considered i n  determining whether or  not  h i s  a s s i s t a n c e  

was s u b s t a n t i a l .  This s e c t i o n  does n o t  apply t o  a person who i s  

e i t h e r  express ly  o r  by impl ica t ion  made no t  accountable by the  s t a t u t e  

de f in ing  the  felony f a c i l i t a t e d  or r e l a t e d  s t a t u t e s .  

2. Except a s  otherwise provided, i t  i s  no defense t o  a prosecu- 

t i o n  under t h i s  s e c t i o n  t h a t  the person whose conduct the defendant 

f a c i l i t a t e d  has been a c q u i t t e d ,  h?s n o t  been prosecuted or  convic ted ,  

has been convicted of a d i f f e r e n t  o f fense ,  i s  immune from prosecut ion ,  

23 o r  i s  otherwise n o t  s u b j e c t  t o  j u s t i c e .  

24 3. F a c i l i t a t i o n  of a c l a s s  A ( ( ( f e l o n y ) ) )  offense i s  a c l a s s  C 

25 ( ( ( f e l o n y ) ) )  of fense .  F a c i l i t a t i o n  of a c l a s s  B ( ( ( o r  Class C 

26 f e l o n y ) ) )  offense i s  a c l a s s  ( ( ( A  misdemeanor))) D offense.  

- 27 SECTION 1003. CRIMINAL SOLICITATION.) 1. A person i s  g u i l t y  

Td of cr iminal  s o l i c i t a t i o n  i f  he commands, induces,  e n t r e a t s ,  o r  



otherwise attempts t o  persuade another person t o  commit a ( ( ( p a r t i c u -  

l a r  fe lony)) )  c l a s s  A or  c l a s s  B of fense ,  whether as  p r i n c i p a l  o r  -3 

accomplice, with i n t e n t  t o  promote or  f a c i l i t a t e  the commission - 
( ( (o f  t h a t  f e l o n y ) ) ) ,  under circumstances s t rong ly  corrobora t ive  

of t h a t  i n t e n t ,  and - i f  t he  person s o l i c i t e d  commits an over t  a c t  i n  

response t o  the  s o l i c i t a t i o n .  

2 .  It i s  a defense t o  a prosecution under t h i s  sec t ion  t h a t ,  
1 
i 

I 

i f  t he  cr iminal  o b j e c t  were achieved, the defendant would be a 

v ic t im of the offense, o r  the offense i s  s o  defined t h a t  h i s  conduct 

would be inev i t ab ly  i n c i d e n t  t o  i t s  commission, or he otherwise I - 
would n o t  be g u i l t y  under the  s t a t u t e  de f in ing  the offense or  a s  

an accomplice under s e c t i o n  401. 

3 .  It i s  no defense t o  a prosecut ion under t h i s  sec t ion  t h a t  

t h e  person s o l i c i t e d  could n o t  be g u i l t y  of the  offense because of 

lack of respons ib i l i ty ,  ( ( ( o r ) ) )  c u l p a b i l i t y ,  or  other  incapac i ty  

or  defense. 

4. Criminal s o l i c i t a t i o n  i s  an of fense  of the c l a s s  next  below 

t h a t  of the ( ( ( c r ime) ) )  of fense  s o l i c i t e d .  

SECTION 1004. CRIMINAL CONSPIRACY.) 1. A person ( ( ( i s  g u i l t y  -1 

o f ) ) )  commits conspiracy i f  he agrees wi th  one or more persons t o  

engage i n  or  cause ( ( ( t h e  performance o f ) ) )  conduct which, i n  f a c t ,  

c o n s t i t u t e s  ( ( ( a  crime or  c r imes)) )  an of fense  or  offenses ,  and 

any one or more of such persons does an over t  a c t  t o  e f f e c t  an 

ob jec t ive  of the  conspiracy. The agreement need not be expl ic i t ,  

b u t  may be i m p l i c i t  i n  t h e  f a c t  of c o l l a b o r a t i o n  or ex is tence  of 

26 o the r  circumstances . 
27 2.  I f  a person knows or  could expect t h a t  one with whom he 

28 agrees  has agreed o r  w i l l  agree with another  t o  e f f e c t  the  same 



ob jec t ive ,  he s h a l l  be deemed t o  have agreed with the o the r ,  whether 

o r  not  he knows the  o t h e r ' s  i d e n t i t y .  

3 .  A conspiracy s h a l l  be deemed t o  cont inue u n t i l  i t s  o b j e c t i v e s  

a r e  accomplished, f rus t ra ted ,  or  abandoned. "Objectives" inc ludes  

escape from the scene of the  crime, d i s t r i b u t i o n  of booty, and 

measures, o ther  than s i l e n c e ,  f o r  concealing the  crime or o b s t r u c t i n g  

j u s t i c e  i n  r e l a t i o n  t o  i t .  A conspiracy s h a l l  be deemed abandoned 

i f  no over t  a c t  t o  e f f e c t  i t s  objec t ives  has been committed by any 

consp i ra to r  during t h e  appl icable  period of l i m i t a t i o n s .  

4.  I t  i s  no defense t o  a  prosecution under t h i s  sec t ion  t h a t  

t h e  person with whom such person i s  a l l eged  t o  have conspired has 

been acqu i t t ed ,  has no t  been prosecuted o r  convicted,  has been 

convicted of a  d i f f e r e n t  o f fense ,  i s  immune from prosecution, o r  

i s  otherwise n o t  s u b j e c t  t o  j u s t i c e .  

5 .  Accomplice l i a b i l i t y  f o r  of fenses  committed i n  fu r the rance  

of the  conspiracy i s  t o  be determined a s  provided i n  sec t ion  401. 

6. Conspiracy s h a l l  be sub jec t  t o  t h e  p e n a l t i e s  provided f o r  

a t tempt  i n  s e c t i o n  1001(3).  

SECTION 1005. GENERAL PROVISIONS .) 1. The d e f i n i t i o n  of an 

o f fense  ( ( ( d e f i n e d ) ) )  i n  sec t ions  1001 t o  1004 s h a l l  not  apply t o  

another  offense a l s o  def ined i n  sec t ions  1001 t o  1004. 

2 .  Whenever "attempt" or  "conspiracy" i s  made an offense o u t s i d e  

t h i s  chapter ,  i t  s h a l l  mean attempt or  conspiracy,  a s  the case may 

be ,  a s  def ined i n  t h i s  chap te r .  

3 ,  a. I n  a  prosecut ion under s e c t i o n  1 0 0 l l i t  i s  an a f f i r m a t i v e  

defense t h a t ,  under circumstances manifesting a  vo lun ta ry  

and complete renuncia t ion  of h i s  c r imina l  i n t e n t ,  the 

defendant avoided the  commission of the crime attempted 



by abandoning h i s  cr iminal  e f f o r t  and, i f  mere abandon- 

ment was i n s u f f i c i e n t  t o  accomplish such avoidance, by 1 

taking f u r t h e r  and a f f i r m a t i v e  s t e p s  which prevented 

the  commission thereof .  

b.  I n  a  prosecut ion under s e c t i o n  1003 or 1004, i t  i s  an  

a f f i r m a t i v e  defense t h a t ,  under circumstances manifes t ing  

a  voluntary  and complete renuncia t ion  of h i s  c r imina l  1 
i n t e n t ,  t h e  defendant prevented the  commission of t h e  I 

crime s o l i c i t e d  o r  of the  crime o r  crimes contemplated 

by t h e  conspiracy,  a s  t h e  case  may be.  

c .  A renuncia t ion  i s  no t  "voluntary and complete" wi th in  

the meaning of t h i s  s e c t i o n  i f  i t  i s  motivated i n  whole 

or i n  p a r t  by (1) a  b e l i e f  t h a t  a  circumstance e x i s t s  

which inc reases  the p r o b a b i l i t y  of de tec t ion  of apprehen- 

s ion  of the  defendant or  another  p a r t i c i p a n t  i n  the  cr iminal  

opera t ion ,  or  which makes more d i f f i c u l t  the  consummation 

of t h e  crime, o r  (2) a  dec i s ion  t o  postpone the  c r imina l  

conduct u n t i l  another time or t o  s u b s t i t u t e  another  victim, 

or  another  b u t  s i m i l a r  ob jec t ive .  -9 

SECTION 1006. REGULATORY OFFENSES.) 1. This sec t ion  s h a l l  

govern the use of sanc t ions  t o  enforce a  penal r egu la t ion  whenever 

and t o  the ex ten t  t h a t  another  s t a t u t e  s o  provides.  The l i m i t s  on 

a  sentence t o  pay a  f i n e  provided i n  p a r t  C of t h i s  (((Code))) t i t l e  

s h a l l  not  apply i f  the  o the r  s t a t u t e  f i x e s  a  d i f f e r e n t  l i m i t .  "Penal 

r egu la t ion"  means any requirement of a  s t a t u t e ,  r egu la t ion ,  r u l e ,  o r  

26 order  which i s  enforceable  by cr iminal  sanc t ions ,  f o r f e i t u r e ,  o r  c i v i l  

27 penal ty .  
,1 



2. a .  A person who v i o l a t e s  a  penal r egu la t ion  i s  g u i l t y  of 

an i n f r a c t i o n .  Cu lpab i l i ty  a s  t o  conduct or the 

ex i s t ence  of the penal r e g u l a t i o n  need no t  be proved 

under t h i s  paragraph, except t o  the  ex ten t  requi red  

by t h e  penal  regula t ion .  

b .  A person who w i l l f u l l y  v i o l a t e s  a  penal r egu la t ion  i s  

g u i l t y  of a  c l a s s  B misdemeanor. Wil l fulness  a s  t o  

both  the  conduct and the  ex i s t ence  of the  penal 

r e g u l a t i o n  i s  required.  

c .  A person i s  g u i l t y  of a  c l a s s  A misdemeanor i f  he 

f l o u t s  r egu la to ry  a u t h o r i t y  by w i l l f u l  and p e r s i s t e n t  

disobedience of any body of r e l a t e d  penal r e g u l a t i o n s .  

3. A person i s  g u i l t y  of a  c l a s s  A misdemeanor i f  he w i l l f u l l y  

v i o l a t e s  a  penal r e g u l a t i o n  and thereby, i n  f a c t ,  c r e a t e s  a  substan-  

t i a l  l ike l ihood of harm t o  l i f e ,  h e a l t h ,  o r  proper ty ,  or of any 

o t h e r  harm aga ins t  which the  penal r e g u l a t i o n  was d i rec ted .  

SECTION 1301. PHYSICAL OBSTRUCTION OF GOVERNMENT FUNCTION.) 

1. A person i s  g u i l t y  of a  c l a s s  A misdemeanor i f ,  by phys ica l  i n t e r -  

f e rence  or obs tac le ,  he i n t e n t i o n a l l y  o b s t r u c t s  , impairs, or  p e r v e r t s  

t h e  adminis t ra t ion  of law o r  other  government funct ion .  

2. This s e c t i o n  does no t apply t o  t h e  conduct of a  person 

obs t ruc t ing  a r r e s t  of himself ;  but such conduct i s  subjec t  t o  s e c t i o n  

1302. This s e c t i o n  does apply t o  the  conduct of a  person o b s t r u c t i n g  

a r r e s t  of another .  I n a p p l i c a b i l i t y  under t h i s  subsect ion i s  a  defense .  

3. It i s  a  defense t o  a  p r o s e c u ~ i o n  under t h i s  sec t ion  t h a t  

t h e  adminis t ra t ion  of law or  other  government funct ion  was no t  lawful ;  

but i t  i s  no defense t h a t  t h e  defendant mistakenly bel ieved t h a t  t h e  

adminis t ra t ion  of law o r  o the r  government funct ion  was not  lawful .  



For the purposes of t h i s  section, the  conduct of a  public se rvan t  

a c t i n g  i n  good f a i t h  and under color  of law i n  the execution of a  1 

warrant or o ther  process f o r  a r r e s t  or search  and se izure  s h a l l  be  

deemed lawful . 
SECTION 1302. PREVENTING ARREST OR DISCHARGE OF OTHER DUTIES.) 

1. A person i s  g u i l t y  of a  c l a s s  A misdemeanor i f ,  with i n t e n t  t o  

prevent  a  publ ic  servant  from e f f e c t i n g  an  a r r e s t  of himself o r  

another, or from discharging any o the r  o f f i c i a l  duty,  he c r e a t e s  a  

s u b s t a n t i a l  r i s k  of bod i ly  in ju ry  t o  the  publ ic  servant  o r  t o  anyone 

except himself ,  o r  employs means j u s t i f y i n g  o r  requi r ing  s u b s t a n t i a l  

f o r c e  t o  overcome r e s i s t a n c e  t o  e f f e c t i n g  the  a r r e s t  or the d ischarge  

of t h e  duty. 

2. It i s  a defense t o  a  prosecution under t h i s  sec t ion  t h a t  t h e  

publ ic  servant  was n o t  a c t i n g  lawful ly;  bu t  i t  i s  no defense t h a t  t h e  

defendant mistakenly be l ieved t h a t  the  publ ic  servant  was no t  a c t i n g  

lawful ly .  A publ ic  se rvan t  executing a  warrant  or other  process i n  

good f a i t h  and under c o l o r  of law s h a l l  be deemed t o  be a c t i n g  lawful ly .  

SECTION 1303. HINDERING LAW ENFORCEMENT.) 1. A person i s  

g u i l t y  of hindering law enforcement i f  he i n t e n t i o n a l l y  i n t e r f e r e s  T 

with ,  h inders ,  delays, o r  prevents the  discovery,  apprehension, 

prosecut ion,  conviction, or  punishment of another  f o r  an of fense  by: 

a .  Harboring or  concealing the  o t h e r ;  

b.  Providing t h e  o ther  with a  weapon, money, t r a n s p o r t a t i o n ,  

d i sgu i se ,  - o r  o the r  means of avoiding discovery or  appre- 

hension; 

c .  Concealing, a l t e r i n g ,  mutilating,  or  destroying a  docu- 

ment o r  th ing ,  r ega rd less  of i t s  a d m i s s i b i l i t y  i n  
,- 

evidence; o r  



1 d. Warning the  o the r  of impending discovery o r  apprehension 

r o the r  than i n  connection wi th  an e f f o r t  t o  br ing  another  

3  i n t o  compliance with the  law. 

4  2 .  Hindering law enforcement i s  a  c l a s s  C fe lony i f  the  a c t o r :  

5  a .  Knows of the  conduct of the o the r  and such conduct 

c o n s t i t u t e s  a  c l a s s  A o r  c l a s s  B fe lony;  or 

b .  Knows t h a t  the  other  has been charged with or convicted 

of a  crime and such crime i s  a  c l a s s  A or c l a s s  B 

fe lony.  

Otherwise hindering law enforcement i s  a  c l a s s  A misdemeanor. 

SECTION 1304. A I D I N G  CONSUMMATION OF CRIME.) 1. A person i s  

g u i l t y  of a id ing  consummation of crime i f  he i n t e n t i o n a l l y  a i d s  

another  t o  s e c r e t e ,  d i s g u i s e ,  o r  convert  the  proceeds of a  crime o r  

otherwise p r o f i t  from a  crime. 

2 .  Aiding consummation of a crime: 

a .  I s  a  c l a s s  C fe lony i f  the  a c t o r  knows of the conduct 

of the  o the r  and such conduct c o n s t i t u t e s  a  c l a s s  A 

or  c l a s s  B fe lony;  and 

b.  Is a  c l a s s  A misdemeanor i f  the  a c t o r  knows of the  

conduct of t h e  o ther  and such conduct c o n s t i t u t e s  a  

c l a s s  C fe lony or  c l a s s  A misdemeanor. 

Otherwise a id ing  consummation of a  crime i s  a  Class B misdemeanor. 

SECTION 1305. FAILURE TO APPEAR AFTER RELEASE; B A I L  JUMPING.) 

1. A person i s  g u i l t y  of an offense i f ,  a f t e r  having been r e l e a s e d  

( ( (pursuant  t o  t h e  B a i l  Reform Act of 1966, ) ) )  upon condi t ion  or  

undertaking t h a t  he w i l l  subsequently appear before  a  cour t  or  

j u d i c i a l  o f f i c e r  a s  r equ i red ,  he w i l l f u l l y  f a i l s  t o  appear a s  r equ i red .  

2.  The of fense  i s  a  c l a s s  C fe lony i f  the  a c t o r  was re l eased  

i n  connection wi th  a  charge of felony or while await ing sentence o r  



pending appeal ( ( ( o r  c e r t i o r a r i ) ) )  a f t e r  convict ion of any crime. 

Otherwise i t  i s  a  c l a s s  A misdemeanor. 

SECTION 1306. ESCAPE.) 1. A person i s  g u i l t y  of escape i f ,  

without lawful a u t h o r i t y ,  he removes o r  a t tempts  t o  remove himself 

from o f f i c i a l  de ten t ion  o r  f a i l s  t o  r e t u r n  t o  o f f i c i a l  de ten t ion  

following temporary leave granted f o r  a  s p e c i f i e d  purpose o r  l i m i t e d  

period.  

2 .  Escape i s  a  c l a s s  B felony i f  the  a c t o r  uses a  f i rearm,  

d e s t r u c t i v e  device, or o ther  dangerous weapon i n  e f fec t ing  o r  

a t tempting t o  e f f e c t  h i s  removal from o f f i c i a l  de tent ion .  Escape 

i s  a c l a s s  C fe lony i f  (a) the  a c t o r  uses any o ther  force or  t h r e a t  

of fo rce  aga ins t  another  i n  e f f e c t i n g  o r  a t tempting t o  e f f e c t  h i s  

removal from o f f i c i a l  de ten t ion ,  or (b) the  person escaping was i n  

o f f i c i a l  de tent ion  by v i r t u e  of h i s  a r r e s t  f o r ,  or  on charge o f ,  

a  c l a s s  A or  c l a s s  B o f fense ,o r  pursuant t o  h i s  convict ion of any 

of fense .  Otherwise escape i s  a  c l a s s  A misdemeanor. 

3 .  I n  t h i s  s e c t i o n :  

a .  "Of f i c i a l  detent ion" means a r r e s t ,  custody following 

surrender  i n  l i e u  of a r r e s t ,  de ten t ion  i n  any f a c i l i t y  9 

f o r  custody of persons under charge or  convict ion of 

an of fense  or  a l leged  or  found t o  be del inquent ,  deten-  

t i o n  under a  law author iz ing  c i v i l  commitment i n  l i e u  

of c r imina l  proceedings or  au thor iz ing  such de ten t ion  

while c r imina l  proceedings a r e  held i n  abeyance, deten-  

t i o n  f o r  e x t r a d i t i o n  ( ( ( o r  d e p o r t a t i o n ) ) ) ,  o r  custody 

f o r  purposes inc iden t  t o  the  foregoing,  including 

t r a n s p o r t a t i o n ,  medical d iagnos is  or  treatment,  c o u r t  
T 

appearances, work and r e c r e a t i o n ;  b u t  " o f f i c i a l  de tent ion ' '  



does n o t  inc lude  supervis ion on probation or  parole  o r  

c o n s t r a i n t  i n c i d e n t a l  t o  r e l e a s e  (((under 18 U.S.C., 

Chapter 207 (Release) and s e c t i o n  5035 ( Juven i l e ) ) ) )  ; 

b. "Conviction of an offense" does n o t  include an adjudica-  

t i o n  of juven i l e  delinquency. 

4 .  I r r e g u l a r i t y  i n  br inging about or maintaining de ten t ion ,  o r  

l ack  of j u r i s d i c t i o n  of the committing or  de ta in ing  authority,  s h a l l  

n o t  be a  defense t o  a  prosecution under t h i s  s e c t i o n  i f  the  escape i s  

from pr ison  or o the r  f a c i l i t y  used f o r  o f f i c i a l  de tent ion  or  from 

de ten t ion  pursuant t o  commitment by an o f f i c i a l  proceeding. I n  t h e  

c a s e  of o ther  de ten t ions ,  i r r e g u l a r i t y  or  l ack  of j u r i s d i c t i o n  s h a l l  

be an a f f i rma t ive  defense i f  (a) the  escape involved no s u b s t a n t i a l  

r i s k  of harm t o  the  person or property of anyone o ther  than the  

de ta inee ,  or  (b) t h e  de ta in ing  a u t h o r i t y  d i d  n o t  a c t  i n  good f a i t h  

under co lo r  of law. 

SECTION 1307. PUBLIC SERVANTS PERMITTING ESCAPE. ) A publ ic  

se rvan t  concerned i n  o f f i c i a l  de tent ion  pursuant t o  process i s sued  

by a  cour t ,  judge, or  mag i s t r a t e  i s  g u i l t y  of a  c l a s s  A misdemeanor 

i f  he r e c k l e s s l y  permits an escape and i s  g u i l t y  of a  c l a s s  B misde- 

meanor i f  he neg l igen t ly  permits an escape. "Of f i c i a l  de ten t ion"  

has  the  meaning prescr ibed  i n  sec t ion  1306(3).  

SECTION 1308. I N C I T I N G  OR LEADING RIOT I N  DETENTION FACILITIES. ) 

1. A person i s  g u i l t y  of a  c l a s s  C fe lony i f ,  with i n t e n t  t o  cause ,  

cont inue ,  or en large  a  r i o t ,  he s o l i c i t s  a  group of f i v e  or  more . 

persons t o  engage i n  a  r i o t  i n  a  f a c i l i t y  used f o r  o f f i c i a l  d e t e n t i o n  

o r  engages i n  conduct intended t o  serve a s  the  beginning of or  s i g n a l  

f o r  such r i o t ,  o r  p a r t i c i p a t e s  i n  planning such r i o t ,  o r ,  i n  t h e  

course of such r i o t ,  i s s u e s  commands o r  i n s t r u c t i o n s  i n  fur therance  

t h e r e o f .  



2 .  In  t h i s  sec t ion :  

a .  "Riot"  means a  dis turbance involving an assemblage of 1 

f i v e  o r  more persons which by tumultuous and v i o l e n t  

conduct c r e a t e s  grave danger of damage or i n j u r y  t o  

property or  persons or  subs t a n t i a l l y  obs t ruc ts  the  

opera t ion  of the  f a c i l i t y  or  o the r  government func t ion ;  

b .  "Of f i c i a l  de tent ion"  has t h e  meaning prescr ibed i n  

s e c t i o n  1306 (3) . 
SECTION 1309. INTRODUCING OR POSSESSING CONTRABAND USEFUL FOR 

ESCAPE.) 1. A person i s  g u i l t y  of a  c l a s s  C fe lony i f  he unlawful ly 

provides an inmate of an o f f i c i a l  de ten t ion  f a c i l i t y  with any t o o l ,  

weapon, or other  o b j e c t  which may be use fu l  f o r  escape. Such person - 
i s  g u i l t y  of a  c l a s s  B fe lony i f  the o b j e c t  i s  a  f i rearm, d e s t r u c t i v e  

device, or o ther  dangerous weapon. 

2 .  An inmate of an o f f i c i a l  de ten t ion  f a c i l i t y  i s  g u i l t y  of a 

c l a s s  C felony i f  he unlawfully procures,  makes, or otherwise provides 

himself with,  o r  has i n  h i s  possession, any t o o l ,  weapon, or  o t h e r  

ob jec t  which may be use fu l  f o r  escape. Such person i s  g u i l t y  of a  

c l a s s  B felony i f  the  o b j e c t  i s  a  f i rearm,  d e s t r u c t i v e  device, o r  ~3 
o t h e r  dangerous weapon. 

3. In  t h i s  s e c t i o n :  

a .  'lUnlawfullyl' means s u r r e p t i t i o u s l y  or cont rary  t o  a  

s t a t u t e  o r  r egu la t ion ,  rule, o r  order  issued pursuant 

the re to ;  

b .  "Of f i c i a l  de tent ion"  has t h e  meaning prescr ibed i n  s e c t i o n  

1306 (3) . 
27 SECTION 1321. TAMPERING WITH WITNESSES AND INFORMANTS I N  - 
28 PROCEEDINGS. ) 



1. TAMPERING. A person i s  g u i l t y  of a c l a s s  C fe lony i f  he 

uses  force ,  t h r e a t ,  deception, or b r ibe ry ;  

a .  With i n t e n t  t o  inf luence  ano the r ' s  testimony i n  an 

o f f i c i a l  proceeding; o r  

b. With i n t e n t  t o  induce or  otherwise cause another:  

(1) To withhold any testimony, information, document, 

or  th ing  from an o f f i c i a l  proceeding, whether o r  

no t  the  o ther  person would be l e g a l l y  p r iv i l eged  

t o  do so ;  

(2) To v i o l a t e  sec t ion  1323 (Tampering With Phys ica l  

Evidence);  

(3) To elude l e g a l  process summoning him t o  t e s t i f y  

i n  an o f f i c i a l  proceeding; o r  

(4) To absent  himself from an o f f i c i a l  proceeding t o  

which he has been summoned. 

2. SOLICITING BRIBE.  A person i s  g u i l t y  of a c l a s s  C fe lony 

i f  he s o l i c i t s ,  accep t s ,  o r  agrees t o  accept  from another a th ing  

of pecuniary value a s  cons idera t ion  f o r :  

a .  Inf luencing  the  a c t o r ' s  testimony i n  an o f f i c i a l  proceed- 

ing; o r  

b .  The a c t o r ' s  engaging i n  the  conduct descr ibed i n  paragraphs 

(1) through (4) of subsect ion l b .  

3. DEFENSES. 

a .  I t  i s  a defense t o  a prosecut ion under t h i s  s e c t i o n  f o r  

use of t h r e a t  wi th  i n t e n t  t o  in f luence  ano the r ' s  testimony 

t h a t  the t h r e a t  was not of unlawful harm and was used 

s o l e l y  t o  in f luence  the o ther  t o  t e s t i f y  t r u t h f u l l y .  

b .  I n  a prosecut ion under t h i s  s e c t i o n  based on b r ibe ry ,  



i t  s h a l l  be an a f f i rma t ive  defense t h a t  any cons idera t ion  

f o r  a person 's  r e f r a i n i n g  from i n s t i g a t i n g  or p ress ing  1 

the  prosecut ion of an of fense  was t o  be l imi ted  t o  

r e s t i t u t i o n  o r  indemnif icat ion f o r  harm caused by 

the  of fense .  

c .  I t  i s  no defense t o  a prosecution under t h i s  s e c t i o n  

t h a t  an o f f i c i a l  proceeding was n o t  pending or about 

t o  be i n s t i t u t e d .  

4. WITNESS FEES AND EXPENSES. This s e c t i o n  s h a l l  not  be 

construed t o  p r o h i b i t  the  payment o r  r e c e i p t  of witness f ees  provided 

by s t a t u t e ,  or the  payment, by the par ty  upon whose behalf a wi tness  

i s  c a l l e d ,  and r e c e i p t  by a witness ,  of the  reasonable cos t  of t r a v e l  

and subsis tence incurred  'and the  reasonable value of time ( (  (10s t ))  ) 

spent  i n  attendance a t  an o f f i c i a l  proceeding, o r  i n  the case of 

exper t  witnesses ,  a reasonable f ee  f o r  preparing and present ing an 

exper t  opinion. 

SECTION 1322. TAMPERING WITH INFORMANTS I N  CRIMINAL INVESTIGA- 

TIONS.) A person i s  g u i l t y  of a c l a s s  C fe lony i f ,  be l iev ing  another  

may have information r e l a t i n g  t o  an of fense ,  he deceives such o the r  3 

person or employs fo rce ,  t h r e a t ,  o r  b r ibe ry  with i n t e n t  t o  hinder ,  

de lay ,  or prevent communication of such information t o  a law enforce-  

ment o f f i c e r .  The a f f i r m a t i v e  defense i n  subsect ion 3b of sec t ion  

1321 appl ies  t o  t h i s  s e c t i o n .  

SECTION 1323. TAMPERING WITH PHYSICAL EVIDENCE.) 

1. OFFENSE. A person i s  g u i l t y  of an of fense  i f ,  be l iev ing  an 

o f f i c i a l  proceeding i s  pending or about t o  be i n s t i t u t e d ,  or b e l i e v i n g  

27 process ,  demand, or  order  has been i s sued  o r  i s  about t o  be i s sued ,  7 
28 he a l t e r s ,  des t roys ,  m u t i l a t e s ,  conceals,  or  removes a record ,  



document, or  th ing  with i n t e n t  to  impair i t s  v e r i t y  or a v a i l a b i l i t y  

i n  such o f f i c i a l  proceeding or  f o r  the purposes of such process ,  

demand, or  order .  

2. GRADING. The of fense  i s  a  c l a s s  C fe lony i f  the a c t o r  

subs t a n t i a l l y  o b s t r u c t s  , impairs ,  o r  pe rve r t s  prosecution f o r  a  

fe lony.  Otherwise i t  i s  a  c l a s s  A  misdemeanor. 

3 .  DEFINITION. I n  t h i s  sec t ion ,  "process, demand, or order"  

means process,  demand, or  order  authorized by law f o r  the s e i z u r e ,  

production, copying, discovery,  or examination of a  record ,  document, 

o r  th ing .  

SECTION 1324. HARASSMENT OF AND COMMUNICATION WITH JURORS. ) 

1. OFFENSE. A person i s  g u i l t y  of a  c l a s s  A misdemeanor i f ,  

w i th  i n t e n t  t o  in f luence  the  o f f i c i a l  a c t i o n  of another a s  j u r o r ,  

he communicates wi th  him, o ther  than as p a r t  of the  proceedings 

i n  a  case ,  o r  harasses  o r  alarms him. Conduct d i r e c t e d  a g a i n s t  

t h e  j u r o r ' s  spouse or o the r  r e l a t i v e  r e s i d i n g  i n  the same household 

w i t h  the ju ro r  s h a l l  be deemed conduct d i r e c t e d  aga ins t  the j u r o r .  

2 .  DEFINITION. I n  t h i s  section, " jurorl l  means a  grand j u r o r  o r  

a  p e t i t  j u ro r  and inc ludes  a  person who has been drawn or  summoned 

t o  a t t e n d  a s  a  prospect ive  juror, and any r e f e r e e ,  a r b i t r a t o r ,  umpire, 

o r  a s sessor  authorized by law t o  hear and determine any controversy.  

(Section 1324 t o  be r ed ra f t ed . )  

SECTION 1326. EAVESDROPPING ON JURY DELIBERATIONS. ) 

1. OFFENSE. A person i s  g u i l t y  of a  c l a s s  ( ( ( A  misdemeanor))) 

D of fense  i f  he i n t e n t i o n a l l y :  

a .  Records t h e  proceedings of a  ju ry  while  such ju ry  i s  

d e l i b e r a t i n g  o r  vot ing;  or  

b .  Lis tens  t o  o r  observes t h e  proceedings of any jury of 



which he i s  no t  a  member while such jury i s  d e l i b e r a t i n g  

or  vot ing . 
2, DEFENSE. This sec t ion  s h a l l  not  apply t o  the taking of 

notes  by a  ju ro r  i n  connection with and s o l e l y  f o r  the purpose of 

a s s i s t i n g  him i n  the  performance of h i s  o f f i c i a l  d u t i e s .  Nor does 

t h i s  sec t ion  apply t o  a  person studying the  ju ry  process i n  the  manner 

provided by s t a t u t s a n d  under the c o n t r o l  and supervis ion of t h e  

cour t .  I n a p p l i c a b i l i t y  under t h i s  subsect ion i s  a  defense. 

3. DEFINITIONS. I n  t h i s  sec t ion ,  "jury" means grand ju ry  o r  

p e t i t  jury ,  and " juror"  means grand ju ro r  o r  p e t i t  j u ro r .  

SECTION 1327. NONDISCLOSURE OF RETAINER I N  CRIMINAL MATTER. ) 

1. OFFENSE. A person employed f o r  compensation t o  in f luence  

the  o f f i c i a l  a c t i o n  of a publ ic  servant  with r e spec t  t o  the i n i t i a t i o n ,  

conduct, or d i smissa l  of a  prosecut ion;  ( ( ( f o r  an offense o r ) ) )  t h e  

imposit ion or  modif icat ion of a  sentence;  o r  the  grant ing  of pa ro le  

o r  probation i s  g u i l t y  of a  c l a s s  A misdemeanor i f  he p r i v a t e l y  

addresses t o  such pub l i c  servant  any rep resen ta t ion ,  en t rea ty ,  

argument, or  o the r  communication intended t o  inf luence  o f f i c i a l  

a c t i o n  without d i s c l o s i n g  the  f a c t  of such employment, knowing t h a t  7 

t h e  publ ic  servant  i s  unaware of i t .  

2. APPLICABILITY TO ATTORNEY AT TAW. This sec t ion  does n o t  

apply t o  an a t to rney  a t  law or  t o  a  person authorized by s t a t u t e  o r  

r egu la t ion  t o  a c t  i n  a  r ep resen ta t ive  capac i ty  with respect  t o  the  

o f f i c i a l  a c t i o n  when he i s  ac t ing  i n  such capac i ty  and makes known 

t o  the  public se rvan t  o r  has indica ted  i n  any manner authorized by 
I 

law t h a t  he i s  a c t i n g  i n  such capaci ty .  I n a p p l i c a b i l i t y  under t h i s  

27 subsect ion i s  a  defense.  7 
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A h . . i r C I  A Z O  A U D l f O R  

May 4 ,  I F 7 2  

TO: ALL MXBERS OF THE (;O?@IITTEE ON J U D I C I A R Y  "I)'! 

Enclosed p lease  f i n d  your copy of t h e  minutes of the  m c e f i r g  
of A p r i l  6-7 ,  1 9 7 2 ,  and t h e  s t a f f  redraf t  of Sec t ions  1341 through 
1365. Please read t h e  minutes with c a r e ,  zis r a t i f i c a t i o n  o f  t I ~ c  
a c t i o n s  taken a t  t h e  l a s t  meeting w i l l  be t 5 e  E r s t  order  oB bus i -  
ness on Tl-~ursday, May 11, 1 9 7 2 .  

A t  t h f  n e x t  meeting, the s t a f f  hopes t o  cover the following 
s e c t i o n s ,  grouped i n  thls manner: 

1. Sect ions 13G1 through 1346; 

2 .  Sect ions 1354 thrcugh 1356; 

3 .  Sect ions 1351 through 1367, and 1-369; 

4 .  Sect ions 1501, 1502, 1511 through 1515, 1531, and 1551; 

r 5 .  Sect ions 1561 through 1564; 

6 .  Sect ions 1601 through 1603, and 1609; 

7 .  Sect ions 1-611 through 1614, and 1616 through 1619; and 

8 .  Sect ions 1631 through 1633, 1635, and 1639.  

I t  w i l l  n o t  be p o s s i b l e  f o r  the  s t ~ f f  t o  mail  r ed ra f t ed  ve r s ions  
of a l l  of  these  s e c t i o n s  p r i o r  to t h e  meeting. However, each member 
i s  urged t o  read t h e  s e c t i o n s  i n  t h e  t e x t  of the proposed F C C  ( F i n a l  
Report  o f  the  Kat ional  Comrilission on Reform of Federa i  L a w s ) ,  as 
the changes made i n  t h e  s t a f f  r e d r a f t s  w i l l  u s u a l l y  be miriimal. Mem- 
b e r s  who-were not  a t  t h e  l a s t  meeting should nore khat the  f e d e r a l  
pena l ty  c l a s s i f i c a t i o n  p lan  has been temporari ly  adopted by t h e  Com- 
m i t t e e .  

r' 
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Again, each member i s  urged t o  make a special e f f o r t  t o  a t t e n d ,  
C i n  order  t o  ensure t h e  presence of a quorum. 

S ince re ly ,  

John A .  Graham 
A s s i s t a n t  Direc tor  

JAG / ~ k  
Encs . 
Copies t o :  Senators Freed ,  Page 

Representa t ives  Atkinson, Hi l l eboe ,  K i e f f e r ,  Murphy, 
Stone 

Judges Cr icks tzd ,  ~ ~ n c h ,  S m i t h  
Elessrs . Wolf, Webb, Pearce,  Lockney , H i l l ,  Travis 



DIRECTOR 

STATE CAPITOL 
EISI.?ARCK 5 G S 0 1  

Apr i l  14, 1972 

TELEPHONE 
(701) 224-2916 

1 1  ' TO: ALL IENBERS OF THE ;CO>%l1TTEE 08 JUDICldllY " E f '  . . 
I - 'Ln rhe Chairman, Senator How~rd Freed, has c a j  l ed  the  next  meeting 

o f  t h e  Committee on J u d i c i a r y  "B" f o r  Thursday and F r i d a y ,  May 11-12, 
1972 ,  t o  comence a t  9 : 3 0  a . m .  i n  Committee Room G - 2  of t h e  S t a t e  
C a p i t o l  in Bismarck, Iforth Dakota. The Chairman has al.so ind icz ted  

,? that, j f  t he  n e c e s s i t y  a r i s e s ,  t h e  Comii t tee  may contlinue t o  meet 
on Saturday, May 13, 1972. Thereiore,  t h e  Chairmen d e s i r e s  i h e t  a l l  I !  1 1  Committee members come prepared t o  cont inue meeting on Saturciay. 

i l  l i  iu A t  i t s  l a s t  meeting, the  Cornlittee lacked a quorxm. Thus, a l l  
a c t i o n  taken a t  t h a t  meeking w i l l  need t o  be  r a t i f i e d  when a quorum 
5 s  presen t .  Therefore,  t h e  Chairman urges a l l  meabers t3 s c r u t i n i z e  
the minutes of t h e  l a s t  meeting c a r e f u l l y ,  so  t h a t  i o m c d i a t r  considera-  
tion can be given t o  a r a t i f i c a t i o n  motion o r  motions. 

I I 

U Committee members should a l s o  note ,  when t he  minutes a r r i v e ,  t h a t  
a new procedure was adopted at the  l a s t  meeting, wherein r e d r a f t e d  
s e c t i o n s  of the  proposed Federa l  Criminal Code a re  presented i n  l o g i c a l  

M 
groupings,  r a t h e r  than s e c t i o n  by seccion. This  procedure allowed a  
much more r a p i d  coverage o f  s u b j e c t  mat te r  a t  t h e . l a s t  meeting, and 
che Chairman d e s i r e s  t h a t  i t  be used a t  f u t u r e  meetings of the  Comnittee. 

Mater ia l  t o  be considered a t -  t h e  next  meeting cf the Committee 
w i l l  b e  ncilcd ts 211 med!ers a t  a l a t e r  da te .  If any m e m b e r  should 
b e  unable t o  a t t e n d  on these  d a t e s ,  i t  would be appreciated i f  you 
would n o t i f y  t h i s  o f f i c e  a s  soon as  poss ib le .  Again, i n  order  t h a t  
t h e  Coumittee w i l l  be  ensured of having a  quorum: each member i s  urged 
t o  make every e f f o r t  t o  a t t e n d .  

Copies to :  Senators  ,Freed,  Page 
Representa t ives  Atkinson, Hi l leboe ,  K i e f f e r ,  Murphy, 
Judges Er icks tad ,  Lynch, Smith 
Nessrs.  Wolf, Webb, Pearce,  Lockney, H i l l ,  Travis 

C . Emerson Murry 
Di rec to r  

S tone - 



PROPOSED STATUTES ON MENTAL DISEASE OR DEFECTS 

Sec t ion  1. Nenta l  d i s e a s e  o r  mental d e f e c t  i s  a  defense  t o  a  
c r i m i n a l  charge on ly  i f  it nega tes  t h e  c u l p a b i l i t y  r e q u i r e d  
a s  an element of  t h e  o f f e n s e  charged.  I n  any p rosecu t ion  f o r  
an  o f f e n s e ,  evidence o f  mental  d i s e a s e  o r  menta l  de fec t  of  t h e  
defendant  may be admi t t ed  whenever it i s  r e l e v a n t  t o  nega te  
t h e  c u l p a b i l i t y  r e q u i r e d  as an element o f  t h e  o f f e n s e .  

S e c t i o n  2 .  No person who a s  a r e s u l t  of mental  d i s e a s e  o r  
d e f e c t  l a c k s  c a p a c i t y  t o  unders tand t h e  proceedings  a g a i n s t  
him o r  t o  assist i n  h i s  own defense s h a l l  be  t r i e d ,  convic ted  
o r  sen tenced  f o r  t h e  commission o f  an  o f f e n s e  s o  l ong  2s such 
i n c a p a c i t y  endures .  

S e c t i o n  3 .  A .  When t h e  d e f e n d a n t ' s  f i t n e s s  t o  proceed i s  
drawn i n  q u e s t i o n ,  t h e  i s s u e  s h a l l  be determined by t h e  Cour t .  
If t h e  f i n d i n g  w i l l  be c o n t e s t e d ,  t h e  Court s h a l l  ho ld  a h e a r i n g  
on t h e  i s s u e .  The Court may o r d e r  t h e  defendant  t o  ba con-mitted 
t o  t h e  s t a t e  h o s p i t a l  o r  o t h e r  s u i t a b l e  f a c i l i t y  f o r  a pe r iod  
no t  exceeding t h i r t y  days  f o r  p s y c h i a t r i c  e x a l i n a t i o n .  

B .  If t h e  Court determines  t h a t  t h e  defendant  l a c k s  f i t -  
n e s s  t o  proceed,  t h e  proceeding a g a i n s t  him s h a l l  be slzspended, 
except  as provided i n  Subsec t ion  C of  t h i s  S e c t i o n ,  and t h e  
Court s h a l l  comi i t  him t o  t h e  custody of  t h e  supe r in t enden t  
of t h e  S t a t e  H o s p i t a l  f o r  so  long  a s  such uL5i11ess s h a l l  endure ,  
b u t  s h a l l  not  exceed t h e  maximum pe r iod  f o r  ~ ~ h i c h  t h e  de lendant  
could be sentenced and i n  no event s h a l l  exceed t h r e e  y e a r s .  
When t h e  Court de t e rmines ,  a f t e r  a  h e a r i n g  i f  a hea r ing  i s  r e -  
ques t ed ,  t h a t  t h e  defendant  has  rega ined  f i t n e s s  t o  proceed,  t h e  
proceeding shail  be resumed, f f  p rosecu t ion  o f  t h e  defendant, has 
n o t  resumed p r i o r  t o  t h e  e x p i r a t i o n  o f  t h e  m a x i m u m  per iod  f o r  
which t h e  defendant could be committed t o  t h e  Super in tendent  o f  

r t h e  S t a t e  H o s p i t a l ,  t h e  charges  a g a i n s t  him s h a l l  be d i smissed  
and t h e  defendant s h a l l  be  s u b j e c t  t o  laws governing c i v i l  corn- 
mit tment  of personsj s u f f e r i n g  from menta l  d i s e a s e  o r  d e f e c t .  

1 

C .  The f a c t  t h a t  t h e  defendant i s  u n f i t  t o  proceed does 
n o t  p rec lude  any l e g a l  o b j e c t i o n  t o  t h e  p r o s e c u t i o n  which i s  
s u s c e p t i b l e  of fa i r .  de t e rmina t ion  p r i o r  t o  t r i a l  and without  
t h e  pe r sona l  F a r t i c i p a t i o n  o f  t h e  defendant .  

Vance K .  H i l l  
A p r i l  6 ,  1972 



NORTH DAKOTA LEGISLATIVE COUNCIL 

Minutes 

of the 

COMMITTEE ON JUDICIARY "B" 

Meeting of Thursday and Friday, May 11-12, 1972 
Room G-2, State Capitol 
Bismarck, North Dakota 

The Chairman, Senator Howard Freed, called the meeting of the Committee on 
Judiciary "Btt to order at 9: 40 a.m. in Committee Room G - 2 ,  on Thursday, May 11, 1972. 

Legislative members 
present: 

Citizen members 
present: 

Legislative members 
absent: 

Citizen members 
absent: 

Also present: 

Senators Freed and Page 
Representatives Hilleboe , Kieffer , Murphy. 
and Stone 

Judge Erickstad , Judge Lynch, Professor 
Lockney , M r .  Webb, and M r .  Wolf 

Representative Atkinson 

Judge Smith, Judge Pearce 

Mr. Vance Hill, Mr. Charles Travis, 
Mr. Robert Wefald 

The Chairman noted that at the last meeting of the Committee, a quorum was 
not present. Therefore, the Committee would have to take action at this meeting to 
ratify the actions taken during the last meeting. The Committee Counsel noted that 
the minutes contained a clerical error which should be deemed corrected. The error 
is on Page 22 of the minutes, the fifth paragraph, which commences with the words 
"IT WAS MOVEDt'. In Line 3 of that paragraph, the word "fort1 should be substituted 
for the word "from". 

IT WAS MOVED BY PROFESSOR LOCKNEY, SECONDED BY MR. WOLF, AND 
UNANIMOUSLY CARRIED that the minutes of the last meeting be corrected by adding 
additional language on Page 16 following the final paragraph to state as follows: 
"In addition, there are alternative sections in the proposed F .C .C . under which 
unlawful demonstrations near courthouses, or other conduct which might interfere :r with the administration of justice, could be prosecuted. Since these alternatives 
exist, Section 1325 is  both unnecessary, and subject to possible constitutional 
attacks either as applied, o r ,  less likely, on its face. It 



The Chairman asked for the Committee's thoughts on how to proceed with 
the minutes. He asked whether the minutes should be approved separately from 
the other action taken, or  whether the total action taken should be ratified in one 
motion. 

Mr. Wolf stated that i f  the Committee had considered the subject of criminal 
contempt at the last meeting, he wished to have the minutes record that he was in  
favor of a provision ensuring that criminal contempts could not be accumulated 
throughout a long trial, with sentencing for those accumulated contempts coming at 
the end of the trial. He stated that he took this position in order to avoid the type 
of situation that arose immediately following the trial of the "Chicago seven". The 
Chairman noted that the subject of criminal contempt was on the agenda for this 
meeting. 

I 

IT WAS THEN MOVED BY MR. WOLF, SECONDED BY REPRESENTATIVE MURPHY, I 

AND CARRIED that the minutes of the meeting of April 6-7, 1972, be approved as 
mailed, and that the actions taken by the Committee at that meeting be ratified and 
approved as  taken. 

The Chairman called on the Committee Counsel to read the third redraft of 
Section 304 as follows: 

1 SECTION 304. IGNORANCE OR MISTAKE .) 1. A person's ignorance or mistake 

2 as  to a matter of either fact or law, except as provided in section 302 ( 5 ) ,  is  an affirma- 

3 tive defense if  it negatives the existence of the mental state which is  required with 

4 respect to an element of the offense. 

5 2. Although ignorance or mistake would otherwise be a defense to the offense 7 

6 charged, the person may be convicted of another offense of which he would be guilty 

7 had the situation been as he supposed. 

The Committee Counsel noted that the redraft was based on a motion by Judge 
Pearce made at the meeting of March 2-3, 1972. He noted that Judge Pearce's primary 
reason for that motion seemed to be to ensure that Section 304 be stated in terms of 
creating Itan affirmative defense", and to ensure that reference was made to the 
provisions of the F .C .C. which specifically provide that ignorance of the law is no 
excuse (see Section 302, Subsection 5 ) .  M r .  Wolf stated he agreed that Section 304 
should be stated in terms of being a "defense", rather than simply providing that 
a person who is mistaken about a matter of fact or law did not "commit" the crime. 

The Committee discussed Subsection 2 of the redraft in terms of a hypothetical %: 
situation wherein a man shoots a deer although he intended to shoot a man. 



C The Committee Counsel read Subsection 2 of Section 2.04 of the Model Penal 
Code as follows: 

" (2)  Although ignorance or mistake would otherwise afford a defense 
to the offense charged, the defense is not available if the defendant would 
be guilty of another offense had the situation been as  he supposed. In 
such case, however, the ignorance or mistake of the defendant shall reduce 
the grade and degree of the offense of which he may be convicted to those 
of the offense of which he would be guilty had the situation been as he 
supposed. 

M r .  Wolf stated that the only situations wherein "ignorance of the law" should 
be a defense is where the defined offense i s ,  in reality, simply 'lrnalum prohibitum". 
Senator Page noted an instance of the type of thing to which M r .  Wolf referred which 
arose under the federal wage and hours law, wherein violations occurred because 
of the method in which an employer was keeping records regarding overtime pay. 
He noted that the employer had no knowledge that records were required to be kept 
in a particular way, and had, in fact, been told by responsible persons that they need 
not be kept that way. Mr. Wolf agreed that this was the type of offense in which a - 
reasonable, good faith mistake of law should be a defense. 

Mr. Hill noted that Section 304 as contained in the proposed F .C . C . states 
what is  essentially a truism: that a criminal offense is  not committed if the 
offender is  required to have a particular culpable frame of mind and he does not 
have that frame of mind. Professor Lockney agreed with Mr. Hill and noted that 
Section 304 could probably be omitted from the draft because the heart of the matter, 
insofar as ignorance or mistake of either law or fact is concerned, is contained in 
Sections 608 and 609. However, since the drafters of the F .C .C. had seen fit to 
leave Section 304 in place, Professor Lockney could see no harm in it .  

r IT WAS MOVED BY PROFESSOR LOCKNEY AND SECONDED BY REPRESENTATIVE 
STONE that the Committee adopt Section 304 as shown on Page 31 of the proposed draft 
of the F . C . C . THIS MOTION WAS THEN WITHDRAWN by Professor Lockney , with the 
consent of his second. 

The Chairman noted, for those members of the Committee who were not present 
at the last meeting, that the philosophy approved at the last meeting was to accept 
the language of the proposed F .C .C . when the Committee was in doubt as to its 
particular effect. This philosophy was in contrast to one which would result in the 
federal language being rejected when there was doubt as to its propriety. In other 
words, the federal drafters were to be given the benefit of the doubt. 

Mr. Wolf again indicated that the "defense" of mistake of law should apply in 
cases where the offense charged was "malum prohibitum". For instance, M r .  Wolf 
noted that a person who "sells" four promissory notes in a 12-month period is guilty 

r of several criminal offenses under North Dakota's "securities law". M r .  Wolf 
indicated that probably very few laymen were aware that the issuance of four promis- 
sory notes in a 12-month period was a criminal offense, and that where their ignorance 



or mistake regarding this provision of the securities law was reasonnble. such 9 
ignorance or mistake should provide a defense. 

Representative Alurphy inquired as to whether the result of simply omitting 
Sections 304, 608, and 609, would not be to vest authority to make these determinations 
in the trial judges. The Chairman stated that this would probably be what would I 

occur; however, the trial judges should have, and would probably desire to have, 
guidelines for their own action in regard to "defenses" of this nature. 

M r .  Hill asked Mr. Wolf how he would consider a statute which prohibited 
littering, since M r .  Hill felt that a statute of that nature was "malum prohibiturn". 
He  wondered if a mistake of law concerning a littering statute should be a defense. 
M r .  Wolf stated he felt that littering was not simply a malum prohibitum offense, but 
was an act which was wrong in itself (malum in se) . 

The Committee discussedAlternative 2 of Section 609 which would limit the 
defense of mistake of law to cases in which the offense charged is  one in which know- 
ledge of the law is an element of the offense, and,  in addition, would require the 
person raising the defense to have acted in good faith reliance upon some official 
statement of the law; or would have required that the administrative order or 
regulation under which he was charged was not reasonably available to him. 

IT WAS MOVED BY MR. WOLF that the first subsection of the third redraft of 
Section 304 be amended by adding the words Ifto the offense chargedft after the words 
"affirmative defenseff in Line 3 of Section 304, and that, with that additional language, 
Section 304 be adopted. THIS MOTION DIED FOR LACK OF A SECOND. 

Representative Stone inquired as to whether adoption of Section 304 would 
result in justice being done, or would simply create loopholes which could be used 
by guilty parties to evade punishment. Mr. Webb stated that the only rationale on 
which the Committee could base its decision to adopt sections similar to Sections 304, 7 
608, and 609 would be that those sections would serve to free alleged offenders who 
were innocent of the offenses charged. 

The Chairman noted that it was his view, in light of the controversy over 
Section 304, that the Committee should choose to adopt Section 304 as contained in 
the proposed F. C . C . Mr. Wolf noted that he was in favor of Section 304, Subsection 1, 
contained in the redraft because it specifically provided that ignorance or mistake of 
law or fact was "an affirmative defense", and also because it made reference to Sub- 
section 5 of Section 302 which specifically restates the principle that "ignorance of 
the law is  no excuse". 

IT WAS MOVED BY REPRESENTATIVE MURPHY AND SECONDED BY PROFESSOR 
LOCKNEY that the Committee adopt Section 304 as  drafted by the National Commission, 
and as shown on Page 31 of the proposed final draft of the Federal Criminal Code. 

li 



C h l r .  M'olf noted that Section 304 would place the burden on prosecutors regarding 
whether or not the alleged offender had made a good faith mistake of law or fact. He 
said he felt that North Dakota lacks the prosecutorial time and equipment necessary 
to handle questions arising under an equivalent of Section 304. Mr. Hill noted thzt 
Section 304 as shown in the proposed F .C .C . is essentially the same as present North 
Dakota law as contained in Subsection 5 of Section 12-02-01. 

REPRESENTATIVE MURPHY'S I\IOTION STATED ABOVE, THEN CARRIED. with 
Mr. Wolf voting in the negative. 

The Committee then discussed Section 609, and IT WAS MOVED BY REPRESENTATIVE 
MURPHY that the Committee adopt Alternative No. 1 of the third redraft of Section 609. 
THIS MOTION DIED FOR LACK OF A SECOND. 

IT WAS THEN MOVED BY M R .  WEBB AND SECONDED BY MR.  WOLF, that the 
Committee adopt the third redraft of Section 609, Alternative 2 .  THIS MOTION WAS 
DEFEATED. 

IT WAS MOVED BY PROFESSOR LOCKNEY, SECONDED BY SENATOR PAGE, AND 
CARRIED that the Committee adopt Section 609 as contained in the proposed F.C .C. 
on Page 52. (Note: the text of all sections on which the Committee took action are 
appended to these minutes as Appendix " A " . )  

The Committee discussed Section 610, which had been redrafted to take into 
account the provisions of Section 7-11 of the Illinois Criminal Code. IT WAS MOVED 
BY PROFESSOR LOCKNEY, SECONDED BY MR. WEBB, AND CARRIED that the Committee 
adopt the text of Section 610 as  contained in the proposed F .C .C . , and shown on Page 53 
of the Final Report. 

M r .  Webb noted that he had recently attended a prosecutors' meeting in 
Milwaukee, \Yisconsin , and had conversation with an Idaho prosecutor. The conversation 
revealed that Idaho had recently adopted a criminal code based primarily on the Model 
Penal Code. The Idaho Criminal Code had a delayed effective date, but when it was in 
force, so many complaints were heard concerning it that the Legislature repealed it. 
Professor Lockney stated that it would be interesting to find out the specific objections 
which the people of Idaho had to the criminal code. The Committee Counsel noted 
that he would write to the Idaho Legislative Council and inquire concerning the fate 
of their new criminal code. 

The Chairman then called on M r .  Hill to present his proposed series of sections 
on mental disease or defect, and its effect on criminal liability and capacity to stand 
trial. M r .  Hill's draft read as  follows: 

1 Section 1. Mental disease or mental defect is a defense to a criminal charge 

, c2 only i f  it negates the culpability required as an element of the offense charged. In 

3 any prosecution for an offense, evidence of mental disease or mental defect of the 



defendant may be admitted whenever it is relevant to negate the culpability required ,T 

as an element of the offense. 

Section 2 .  No person who as a result of mental disease or defect lacks capacity 
t- 

to understand the proceedings against him or to assist in his own defense shall be  

tried,  convicted or sentenced for the commission of an offense so long as such in- 

capacity endures. 

Section 3 .  A. When the defendant's fitness to proceed is  drawn in question, 

the issue shall be determined by the Court. If the finding will be contested, the Court 

shall hold a hearing on the issue. The Court may order the defendant to be committed 

to the state hospital or other suitable facility for a period not exceeding thirty days 

for psychiatric examination. 

B . If the Court determines that the defendant lacks fitness to proceed , the 

proceeding against him shall be suspended, except as  provided in Subsection C of 

this Section, and the Court shall commit him to the custody of the Superintendent of 

the State Hospital for so long as such unfitness shall endure, but shall not exceed the 

maximum period for which the defendant could be sentenced and in no event shall 7 
exceed three years.  When the Court determines, after a hearing if a hearing is re- 

quested, that the defendant has regained fitness to proceed, the proceeding shall b e  

resumed. If  prosecution of the defendant has not resumed prior to the expiration of 

the maximum period for which the defendant could be committed to the Superintendent 

of the State Ilospital, the charges against him shall be dismissed and the defendant 

shall be subject to laws governing civil commitment of persons suffering from mental 

disease or defect. 
1 ;- 

C .  The fact that the defendant is unfit to proceed does not preclude any legal 



r 28 
objection to the prosecution which is susceptible of fair determination prior to trial 

29 and without the personal participation of the defendant. 

Mr. Hill noted that his Section 1 was identical to the alternative set forth in 
I the second paragraph to the comments to Section 503 as contained on Page 40 of the 

Final Report of the National Commission. M r .  Hill also noted that he had talked to 
Professor Louis B .  Schwartz, who had been the Director of the Commission's staff, 
about Section 503.  Professor Schwartz had stated that he thought Section 503 as 
contained in the draft of the F .C .C. would make an excellent model for a state 
statute providing standards for the "insanitytf defense. 

Mr. Hill noted that his Section 3 ,  providing the method of proceeding when the 
fitness of a defendant to stand trial is drawn in question, was based primarily on 
Chapter 29-20 of the Century Code. 

Professor Lockney noted that the whole question of restating the defense of 
"insanity" could be the subject of a full study by a legislative interim committee. 
Although he was in sympathy with Mr. Hill's desire to modernize the insanity defense. 
he felt that Section 503 as adopted by the National Commission provided a coherent 
restatement which would probably be more acceptable in North Dakota. PROFESSOR 
LOCKNEY THEN MOVED THAT MR.  HILL'S PROPOSAL BE ADOPTED, with the text 
of Section 503 of the F .C .C. , as shown on Page 40 of the Final Report, substituted for 
Section 1 of M r .  Hill's draft. THIS MOTION DIED FOR LACK OF A SECOND. The 
Committee then recessed for lunch at 12: 05 p.m., and reconvened at 1: 15 p .m . 

The Committee continued consideration of M r .  Hill's statutes dealing with mental 
disease or mental defect as they affect criminal liability. hlr . Mill noted that. as far 
as he could recall, only Judge Pearce and he were in favor of the alternative version of 
Section 503 as put forward by some members of the National Commission. 

r Judge Lynch noted that he had some comments on Mr. Hill's draft; however, he 
first stated that he had requested the Chief Justice to replace him as a Committee 
member since his plans for the future were indefinite. 

Judge Lynch then noted that Subsection B of Section 3 of M r .  Hill's draft 
should also provide that a defendant can be committed to some "other suitable 
facility". He stated that he favored such language because the State Hospital 
is not a "suitable facilityft due to the fact that it does not have adequate security 
arrangements available. He noted that in many instances arising in his Court, 
he simply sends defendants to three local psychiatrists for testing regarding 
fitness to stand trial. Thus, it would be well if  the draft also provided that the 
judge could have the defendant examined by psychiatrists within the city where 
the defendants are to be tried. 

Rlr. Hill noted that if Section 1 of his draft were changed to adopt the language 
of Section 503 of the proposed F .C  .C . , then he would want to redraft Section 3 of 
his proposed statutes, to make sure that all the language in Section 3 was appropriate. 
At that time, he could, of course, take Judge Lynch's comments into account. 



IT WAS MOVED I3Y PROFESSOR LOCKNEY AND SECONDED BY KKPRESENTA- 9 
TIVE STONE that the Committee adopt Section 503 as shown in boldface on Page 40 
of the Final Report as a substitute for Section 1 of hlr. IIill's proposed statutes on 
mental disease or mental defect. 

Professor Lockney inquired of Judge Lynch whether, as a trial judge, he 1 

thought that proposed Section 503 was a workable section for North Dakota. Judge 
Lynch replied that the hlcNaghten Rule works well in North Dakota. He noted that 
the "irresistible impulse1' language in Section 503 is probably too broad. 

The Committee then discussed at length the difference between the defense 
based on mental incapacity at the time of the commission of the alleged crime, and 
lack of mental capacity at the time of trial, which results in the inability of the State 
to try the defendant until he again has the capacity to understand the proceedings 
against him and to assist in his defense. It was noted that this Committee should make 
a recommendation to the Committee on Rules of Criminal Procedure asking it to 
take some action in regard to drafting rules covering mental incapacity to stand 
trial. The Committee Counsel noted that the Rules Committee would probably not 
have a rule on this topic. 

PROFESSOR LOCKNEY'S MOTION, ABOVE-STATED , THEN PASSED. 

Mr. Hill stated he felt that it should be the responsibility of this Committee 
to draft sections covering the topic of a defendant's mental capacity to stand trial. 
M r .  Webb stated that he agreed with M r .  Hill. The Chairman directed that the 
provisions of Mr. Hill's draft on mental disease and mental defect, contained in 
Sections 2 and 3 ,  be held in abeyance for further Committee consideration in the 
future. 

The Chairman noted that the Committee has now reached the point on its agenda 
where it could begin considerations of sections by subchapter groupings. He stated 9 
that this was the procedure which was used during the last half of the meeting of 
April 6-7, 1972, and that it had worked well during that meeting. 

The Chairman indicated that the procedure would be as follows: 

1. The staff would present an of a logical grouping of F .C . C . 
sections; 

2 .  The Chairman would call for comments and/or amendments on a section-by- 
section basis: and 

3 .  All of the sections would be adopted by one motion, either as presented, or 
as amended. 



Mr. Webb stated that before the Committee got into new material, he would like 
the minutes to reflect that the discussion on Section 503 regarding defenses based on 
mental disease or mental defect had been rather limited, and that the whole topic 
should be more fully discussed. especially by those groups representing the various 
segments of the bench and bar. 

Professor Lockney noted that the whole question of a "defense" which dealt 
with the defendant's mental capactiy could be an area in which the Committee could 
present alternative drafts. Mr. Wolf noted, for the record, that the language of M r .  
Hill's Section 1 of his proposed "mental disease and mental defect" statutes comported 
with the language, previously adopted by the Committee, of Section 304, as that language 
related to negating culpability. 

The Chairman then called on the Committee Counsel far an overview of Sections 
1341 through 1346, the texts of which read as follows: 

SECTION 1341. CRIMINAL CONTEMPT. 

1. POWER OF COURT. A court of this state has power to punish for contempt 

of its authority only for the following offenses: 

a. Misbehavior of any person in its presence or so near thereto as to 

obstruct the administration of justice; 

b. Misbehavior of any of its officers in their official transactions; 

c . Disobedience or resistance to its lawful writ, process, order, rule,  

decree, or command. 

2 .  STATUS AS OFFENSE; GRADING. Except as otherwise provided, a criminal 

contempt proceeding under this section shall be deemed a - prosecution for an offense 

for the purposes of part A (general provisions) and part C (sentencing) of this 

( ( (Code))) title. - Criminal contempt shall be treated as  a class B misdemeanor, except 

that the defendant may be sentenced to a term of imprisonment of no more than six 

months, and, if  the criminal contempt is disobedience of or resistance to a court's 

lawful temporary restraining order or preliminary or final injunction or other 

final order,  other than for the payment of money, the defendant may be sentenced 

to pay a fine in any amount deemed just by the court. 
1 -  I 



3. SUCCESSIVE FROSECLITIONS. (((Notwithstanding the provisions of 9 

sections 704, 705, 706, 707, and 708 (relating to multiple prosecutions) . a) 1) A_ 

criminal contempt proceeding under this section is  not a bar to subsequent prosecu- 
I 

tion for a specific offense if the court certifies in the judgment of conviction of criminal 

contempt, or the order terminating the proceeding without acquittal or dismissal, that 

a summary criminal contempt proceeding was necessary to prevent repetition of mis- 

behavior disruptive of an ongoing proceeding and that subsequent prosecution as a 

specific offense is warranted. In a subsequent prosecution, the defendant shall 

receive credit for all time spent in custody and any fine paid by him pursuant to the 

criminal contempt proceeding. 

4 .  CIVIL CONTEMPT PRESERVED. This section shall not be construed to 

deprive a court of its power, by civil contempt proceedings, to compel compliance 

with its lawful writ ,  process, order ,  rule,  decree, or command, or to compensate a 

complainant for losses sustained by reason of disobedience or resistance thereto, 

in accordance with the prevailing usages of law and equity, including the power of 

detention. T 

SECTION 1342. FAILURE TO APPEAR AS WITNESS, TO PRODUCE INFORRIATION, 

OR TO BE SWORN. ) 

1 .  FAILURE TO APPEAR OR TO PRODUCE. A person who has been lawfully 

ordered to appear at a specified time and place to testify or to produce information 

in an official proceeding is  guilty of a class A misdemeanor if, without lawful privilege, 

he fails to appear or to produce the information at that time and place. 

2 .  REFUSAL TO BE SWORN. A person attending an official proceeding is 

guilty of a class A misdemeanor if, without lawful privilege, he fails to comply with 
? : 

a lawful order: 



a. To occupy or  at the designated place from which he is to testify 

as a witness proceeding; or 

proceeding. 

b. To be sworn ke equivalent affirmation as a witness in such 

DEFENSES. It is a defe se  to a prosecution under this section that the 1 
defendant: 

a.  Was prevented fro ppearing at the specified time and place or  

unable to produce information because of circumstances to the 

creation of which id not contribute in reckless disregard of the 

requirement to ap or to produce; or 

Complied with th e r  before his failure to do so substantially 

affected the proce 

4. DEFINITIONS . In this , and in section 1343: 

a .  "Official proceedi 

(1) An official p efore a judge or  court of this state, 

a magistrate, a grand jury; 

(2) An official eding before the legislative assembly, or one 

of i ts  session nterim committees: 

(3) An official p r  eding in which, - pursuant to lawful authority. - 

a court order tendance or the production of information; 

(4 )  A n  official pro eding before an authorized agency; 

(5) An official pro ,eding which otherwise is made expressly subject 8 
to this section: 1 1~ 

b.  "Authorized agency means an agency authorized by statute to issue I 
subpoenas or  sirnil& process supported by the sanctions of this section; 



c. "Information" means a book, paper,  document, record, or other 9 
tangible object. 

SECTION 1343. REFUSAL TO TESTIFY. ) 

1. OFFENSE. A person is  guilty of a class A misdemeanor if ,  without lawful 

privilege, he refuses: I 

a .  To answer a question pertinent to the subject under inquiry in an I 

official proceeding before the legislative assembly, or one of its session I 
I 

or interim committees, and continues in such a refusal after the presiding I 

officer directs him to answer, and advises him that his continuing 

refusal may make him subject to criminal prosecution; or 

b .  To answer a question in any other official proceeding and continues 1 

in such refusal after a court or judge directs or orders him to answer 
l 

and advises him that his continuing refusal may make him subject to I 
I 

I 
criminal prosecution. 

2.  DEFENSE. It is  a defense to a prosecution under this section that the 

defendant complied with the direction or order before his refusal to do so substantially 7 1 

affected the proceeding. 

SECTION 1344. HINDERING PROCEEDINGS BY DISORDERLY CONDUCT.) 

1. INTENTIONAL HINDERING. A person is guilty of a class A misdemeanor 

if he intentionally hinders an official proceeding by noise or violent or tumultuous 

behavior or disturbance. 

2 .  RECKLESS HINDERING. A person i s  guilty of an offense if he recklessly 

hinders an official proceeding by noise or violent or tumultuous behavior or 

disturbance. The offense is  a class B misdemeanor i f  it continues after explicit 

official request to desist. Otherwise it is an infraction. 



SECTION 1345. DISOBEDIENCE OF JUDICIAL, ORDER.  ) 

1. OFFENSE. A person is guilty of a class A misdenieanor if he disobeys or 

resists a lawful temporary restraining order or preliminary or final injunction or 

other final order,  other than for the payment of money, of a court of this state. 

2 .  FINES. Notwithstanding the limitations of section 3301, the defendant may 

be  sentenced to pay a fine in any amqunt deemed just by the court. 

SECTION 1346. SOLICITING OBSTRUCTION OF PROCEEDINGS .) A person 

is guilty of a class A misdemeanor if he solicits another to commit an offense defined 

in sections 1342, 1343, 1344, or 1345. 

The Committee Counsel noted that Sections 1341 through 1346 contained further 
prohibitions against the obstruction or hindrance of the judicial process. However, 
these sections center on activities by the alleged offender which are commonly thought 
of as criminal contempts, and, in fact, Section 1341 is a general statement of the criminal 
contempt power of a court. The remaining sections (1342, 1343, 1344, 1345, and 1346) 
define specific offenses which have a tendency to prejudice the smooth operation of the 
judicial system. In addition, those sections define offenses as crimes which are 
commonly thought of a s  constituting criminal contempts. 

Section 1341 provides that criminal contempt shall be treated as a Class J3 mis- 
demeanor, except that the potential maximum term of imprisonment is extended from 30 
days to 6 months. Section 12-17-24, NDCC , presently defines certain actions as criminal 
contempts and makes them misdemeanors. In addition, Section 27-10-01 lists a similar 
series of acts which will be considered criminal contempts . That section (27-10-01) 
represents the legislative statement of the power of a court to punish summarily for 
criminal contempt. 

To the extent that the punishment possible under Section 12-17-24 is a maximum 
of one year's imprisonment, Section 1341 represents a reduction in potential imprison- 
ment penalty. However, this is probably a desirable reduction, since the six-month 
limitation would serve to reduce the possibility that the contemnor would be constitutionally 
entitled to a jury trial. 

Section 1341 also provides that a criminal contempt proceeding under this 
section is not a bar to a later prosecution for a specific offense, i f  the offended court 
so certifies. However, the defendant is to receive credit for all time spent in 
custody, or for fines paid as  a result of being found in criminal contempt. 



Section 1342 provides that a failure to appear as a witness, or to produce 
subpoenaed documents, or to refuse to be sworn as a witness at an official proceeding, 
is a Class A misdemeanor. The primary policy question raised by Section 1342 is 
whether the specific offenses defined therein should be excepted from a court's 
general power to punish for criminal contempt. The thrust of the National Commission's 
action is  to take certain specific offenses out of a general statement of the contempt 
power of courts, and to make them specific offenses, prosecutable in the normal 
manner. Of course, it may be that courts will be able to continue to treat the offenses 
defined in Section 1342 through 1345 as criminal contempts under an inherent contempt 
power. The case of State v . -Markuson, 5 N .D . 147 (1895) indicates that North Dakota 
courts have such an inherent contempt power. 

The Committee Counsel noted that the language l' , and in section 1343" had been 
added to Subsection 4 of Section 1342 so that the definitions in Subsection 4 would apply 
to both Sections 1342 and 1343. 

Section 1343 provides that it is  a Class A misdemeanor to refuse to testify in I 

an "official proceeding'' after being directed to do so by the .presiding officer, in 
the case of a legislative proceeding, or by a court or judge. The Committee Counsel 
noted that, in the case of administrative proceedings, a person could not be held 
in contempt for refusal to testify until the administrator had requested and received 
a court order that the person testify. 

Section 1344 makes it a Class A misdemeanor to intentionally hinder an official I 
proceeding; and makes it a Class B misdemeanor to recklessly hinder an official 
proceeding, unless the reckless hindrance ceases after an "explicit official request", 
in which case the "reckless hindrance1' will be classified as an infraction. To the 
extent that reckless hindrance is either a Class B misdemeanor or an infraction, it 
would result in a lessening of the potential maximum penalties presently provided 

I 

in Section 12-17-24. 
I I 

Section 1345 provides that it is a Class A misdemeanor to disobey or resist an 
injunction or other lawful final order ,  other than an order for the payment of money, 
of a court of this State. This section i s  essentially a restatement of Subparagraph c 
of Subsection 1 of Section 1341. As such, the section may not be absolutely necessary 
in a redrafted criminal code. However, the section could be retained to allow 
prosecution of offenders where a court did not see fit to hold them in contempt. 
Subsection 2 of Section 1345 allows the court to assess a fine in "any amount deemed 
just", regardless of the limitations on fines established under Section 3301 (which 
sets the maximum limits for a fine, upon R finding of guilt of a Class A misdemeanor, 
at $1,000). 

Section 1346 provides that it is a Class A misdemeanor to solicit another to 
commit any of the specific offenses defined in Sections 1342 through 1345. The 
reason that Section 1346 i s  necessary i s  to allow for prosecution for solicitation of 
a misdemeanor. The general solicitation section, Section 1003, limits prosecutions 1. 
for criminal solicitation to instances where the alleged offender has solicited the 
commission of a felony. Thus,  a specific provision is necessary if persons who 
solicit the commission of a misdemeanor are to be prosecuted. 



Professor Lockney noted that the staff had omitted Section 1349, which, among 
other things, provides for prior court authorization before prosecution of one of the 
offenses defined in Sections 1342 through 1345, where the offense occurred in a 
judicial proceeding. Professor Lockney wondered whether such R provision 
might not be desirable for North Dakota. The Committee Counsel noted that, as  a 
general rule, sections which provide for Attorney General or court certification 
before prosecution have been left out of the staff redraft of the proposed F .C .C . 
The Committee Counsel stated the reason for this is that the staff felt that these types 
of questions were beyond the immzdiate scope of the Committee's responsibility. 
However, it would be possible to include the equivalent of Subsection 1 of Section 1349 
if the Committee so desired. IC 

I 

I 
Professor Lockney's question was discussed at length; however, there was 

no motion made to have equivalent"language placed on the Committee's agenda. 
I! 

Mr. Wolf stated he felt that ky new provisions dealing with criminal contempt 
should provide that the power of a'court to punish for contempts committed in its 
presence should be unlimited, except for the constitutional prohibition on cruel or  

F unusual punishments. In addition, he reiterated his earlier comment to the effect that 
a person being held in contempt dyring the course of a trial should be immediately 
notified of that fact, and of the punishment assessed, rather than allowing contempts 
to accumulate throughout the course of a trial, with consecutive sentences being imposed 
at the end of trial. 

I 
I 

Representative Murphy cluestioned whether the provision that a court could 
punish summarily contempts committed Ifin its present" was not an unreasonable 
limitation on the court's contempt power. At least, the language requiring that the 
contempt occur in the presence of the court might give rise to confusion on the part 
of judges as to what is or  is not a contempt occurring "in the court's presence". 

Representative Hilleboe inquired as to why the language regarding Class B 
misdemeanors was used in ~ection'%341, since the potential maximum period of im- 

I I 
prisonment exceeded that norm all^ accompanying a Class B misdemeanor. He felt 
that i f  a specific penalty i s  to be provided for summary proceedings for criminal 
contempt, it should be stated separately, rather than keyed to the existing penalty 
classification plan. The Committee Counsel noted that the language of Section 1341 
provides that criminal contempts p'unished under that section shall be "treated 
ast' Class B misdemeanors. 

The Committee continued to discuss the topic of criminal contempt, and 
Professor Lockney inquired as to whether the staff couldn't prepare a synopsis of 
the Working Papers1 comments regarding the six sections, which could be used as  

d the basis for further Committee discussion at some future meeting. Committee 
Counsel replied that the staff could do so, but that it would be desirable, if  at 
all possible, to take action on these sections at this meeting. 

I 
IT WAS MOVED BY MR. WOLF AND SECONDED BY PROFESSOR LOCKNEY 

that Section 1341 be amended so as  to provide that the power of a court to punish 
I contempts committed in its presence be plenary except a s  restricted by the 



Federal or State Constitutions, and to provide thnt a contemnor is to be given 
individual notice when he has been held in contempt, including notice regarding 

7 
the penalty assessed, and when Section 1341 has been so amended, Sections 1341 
through 1346 be adopted by the Committee. 

Judge Lynch noted that one of the reasons that Judge Hoffman, the trial judge 
in the "Chicago seven" trial, had delayed assessment of penalties for the numerous 
criminal contempts until the end of the trial was to keep the jury from being prejudiced 
by the fact that the defense attorney was being continuously held in contempt. Judge 
Lynch also stated he felt that Section 1341 should be amended so that it contained 
language recognizing the inherent criminal contempt power of state courts. 

The Committee Counsel stated that the rationale for legislative action outlining the 
extent of a court's criminal contempt power was that the contempt power of the court 
should be limited so that its extent would be defined by legislative action. If the 
legislature recognizes an "inherent" contempt power, then perhaps there would be no 
point in an attempt to regulate it by legislation except as a precatory guideline. 

MR. WOLF, WITH THE CONSENT OF HIS SECOND, THEN WITHDREW HIS MOTION 
stated above. 

Representative Stone stated that she would be in favor of deleting the word 
"onlyu after the word "authority" in Subsection 1 of Section 1341, in order that that 
subsection not provide a limitation on the court's contempt power. 

The Committee discussed further the use of the terminology "class B misdemeanor" 
in Subsection 2 of Section 1341. It was noted that one of the reasons for using this 
terminology was to allow the full range of sentencing alternatives provided by the 
proposed F . C . C . to be applied to summary contempt proceedings. M r .  Webb noted that 
the "treated asff language preceding the words "class B misdemeanor'' makes it clear 
that a summary contempt "conviction" i s  only to be treated as a misdemeanor for the 
purposes of sentencing, and taking advantage of all the sentencing alternatives 

T 
provided. 

IT WAS MOVED BY MR. WEBB, SECONDED BY PROFESSOR LOCKNEY, AND 
CARRIED that Sections 1341 through 1346 be adopted by the Committee as presented. 

The Chairman called on the Committee Counsel for m overview of Sections 1351. 
1352, 1354, 1355, and 1356,which read as follows: 

1 SECTION 1351. PERJURY.) 

2 1. OFFENSE. A person is guilty of perjury, a class C felony, i f ,  in an official 

3 proceeding, he makes a false statement under oath or equivalent affirmation, or swears 

4 or affirms the truth of a false statement previously made, when the statement is material- : 

5 and he does not believe it to be true. 



( ( ( (2 )  CORROBORATION. No person shall be convicted of perjury where proof 

of falsity rests solely upon contradiction by the testimony of one person. ))) 

2 .  PROOF. Commission of perjury need not be proved by any particular number 

of witnesses or by documentary or other types of evidence. 

3 .  INCONSISTENT STATEMENTS. Where in the course of one or more official 

proceedings, the defendant made a statement under oath or equivalent affirmation 

inconsistent with another statement made by him under oath or equivalent affirmation 

to the degree that one of them is necessarily false, both having been made within the 

period of the statute of limitations, the prosecution may set forth the statements in a 

single count alleging in the alternative that one or the other was false and not believed 

by the defendant to be true. Proof that the defendant made such statements shall 

constitute a prima facie case that one or the other of the statements was false; but in 

the absence of sufficient proof of which statement was false, the defendant may be 

convicted under this section only i f  each of such statements was material to the 

official proceeding in which it was made. 

SECTION 1352 .  FALSE STATEMENTS. ) 

1. FALSE SWEARING IN OFFICIAL PROCEEDINGS. A person is guilty of a class 

A misdemeanor if, in an official proceeding, he makes a false statement, whether or 

not material, under oath or equivalent affirmation, or swears or affirms the truth of 

such a statement previously made, if he does not believe the statement to be true. 

2 .  OTHER FALSITY IN GOVERNMENTAL MATTERS. A person is guilty of a 

class A misdemeanor i f ,  in a governmental matter, he: 

a .  Makes a false written statement, when the statement is material and 

he does not believe it to be true; 



b. Intentionally creates a false impression in a written application for - 
a pecuniary or other benefit, by omitting information necessary to 

prevent a material statement therein from being misleading; 

c.  Submits or invites reliance on any material writing which he knows 

to be forged, altered, or otherwise lacking in authenticity; 

d . Submits or invites reliance on any sample, specimen, map, boundary- 

mark or other objection which he knows to be false in a material 

respect; or 

e .  Uses a trick, scheme, or device which he knows to be misleading 

in a material respect. 

3 .  STATEMENT IN CRIMINAL INVESTIGATION. This section does not apply to 

information given during the course of an investigation into possible commission of an 

offense unless the information i s  given in an official proceeding or the declarant is 

otherwise under a legal duty to give the information. Inapplicability under this 

subsection is a defense. 

4. DEFINITION. A matter i s  a "governmental matter1' if it is within the 

jurisdiction of a government office or agency, or of an office, agency, or other 

establishment in the legislative or the judicial branch of government. 

SECTION 1354. FALSE REPORTS TO LAW ENFORCEMENT OFFICERS OR 

SECURITY OFFICIALS .) A person is guilty of a class A misdemeanor if  he: 

1. Gives false information to a law enforcement officer with intent to falsely 

implicate another; or 

2 .  Falsely reports to a law enforcement officer or other security official 

the occurrence of a crime of violence or other incident calling for an 

emergency response when he knows that the incident did not occur. 



"Security official" means ( ( (fireman or other) ) ) a - public servant responsible 

for averting or dealing with emergencies involving public safety. 

SECTION 1355. GENERAL PROVISIONS FOR CHAPTER 1 3 .  ) 

1. MATERIALITY. Falsification is material under sections 1351, 1352, 

and 1354, - regardless of the admissibility of the statement under rules of evidence, 

if it could have affected the course 0% cutcome of the official proceeding or the dis- 

position of the matter in which the*statement is made. Whether a falsification is 

material in a given factual situation is a question of law. It is no defense that the 

declarant mistakenly believed the falsification to be immaterial. 

2. IRREGULARITIES NO DEFENSE. It is no defense to a prosecution under 

sections 1351 or 1352 that the oath or affirmation was administered or taken in an 

irregular manner or that the declarant was not competent to make the statement. A 

document purporting to be made upon oath or affirmation at a time when the actor 

represents it as being so verified shall be deemed to have been duly sworn or affirmed. 

3. DEFENSE OF RETRACTION. It is a defense to a prosecution under sections 

1351, 1352, or 1354 that the actor retracted the falsification in the course of the 

official proceeding or matter in which it was made, if in fact he did so before it 

became manifest that the falsification was or would be exposed and before the 

falsification substantially affected the proceeding or the matter. 

4. DEFINITION OF "STATEMENTtt. In section 1351 and 1352, "statement" 

means any representation, but includes a representation of opinion, belief, or other 

state of mind only if the representation clearly relates to state of mind apart from or 

in addition to any facts which are the subject of the representation. 



SECTION 1356. TAMPERING WITH PUBLIC RECORDS. ) 

1. OFFENSE. A person is guilty of a class A misdemeanor if he: 

a. Knowingly makes a false entry in or false alteration of a government 

record; or 

b.  Knowingly, - without lawful authority, - destroys, conceals, removes, - 

or otherwise impairs the verity or availability of a government record. 

2.  DEFINITION. In this section "government record" means: 

a. Any record, document, - or thing belonging to, or received or kept 

by the government for information or record; 

b . Any other record, document, - or thing required to be kept by law , 

pursuant, in fact, to a statute which expressly invokes the sanctions 

of this section. 

The Committee Counsel noted that Sections 1351 through 1356 cover the offenses 
of perjury, false swearing, false reports to law enforcement officers, and tampering 
with public records. Section 1355 contains general provisions applicable to the offenses 
defined in Sections 1351, 1352, and 1354. For instance, that section defines when a 
falsification is to be considered material, i.e. , i f  the falsification could have affected 
the outcome of the I'official proceeding". A falsification may be considered material 
regardless of the admissibility of the falsification under standard rules of evidence. T 

Section 1355 further provides that it is not a defense that the person mistakenly 
believed his false statement to be immaterial, nor is it a defense, under Sections 1351 
or 1352, that the person making the false statement was given the oath in an irregular 
manner. 

Finally, Section 1355, the general provisions section, provides for a defense of 
"retraction1', which consists of retracting the false statement during the course of the 
official proceeding and before it substantially affects that proceeding, and before it 
becomes clear that the falsification would be exposed at any rate. The defenses and 
provisos in Section 1355 are essentially restatements of present North Dakota law, 
except that a defense of retraction i s  not specifically provided for by statute. 

Section 1351 defines perjury and grades it as  a Class C felony. Perjury is 
defined as the making of a material false statement under oath in an official proceeding, 
or swearing to the truth of a previously made material false statement. 1; 



r The section also provides that a person may be prosecuted for inconsistent 
statements made under oath, where the inconsistency is of such a degree that one 
or the other of the statements must be false. A defendant prosecuted under the 
inconsistent statements provision can be convicted, even though the prosecution 
cannot prove which of the statements was false, if each of the statements was material 
to the "official proceedingf1 in which it was made. North Dakota has no statutory 
equivalent for this inconsistent statement provision, therefore the provision raises 
a policy question regarding its desirability. 

Another policy question raised by Section 1351 is whether conviction of perjury 
should require that proof of the falsjly: of a statement be corroborated; i .e. , that 
the proof does not rest solely on the testimony of one person. The alternative is to 
allow perjury to be proved in any possible manner. 

The penalty classification under Section 1351 (a class C felony) differs somewhat 
from the penalties prescribed by Section 12-14-13 because: 

1. The maximum period of,imprisonment is less than the maximum provided 
for in two out of the three present North Dakota penalties; and 

2.  All types of perjury are subject to the same maximum penalty under Section 
1351, whereas present North Dakota law differentiates between perjury 
committed in the trial of a felony, during any other trial or proceeding "in 
a court of justice", and in all other cases. The penalty decreases in North 
Dakota according to a legislative judgment of the seriousness of the 
proceeding in which the perjury was committed. 

Section 1352 provides a penalty for the making of false statements, and for 
written falsifications. Insofar as Section 1352 relates to statements, it is in essence 
a "lesser included offenseff to the Section 1351 perjury offense. Under Subsection 1 
of Section 1352, the false statement must be made in an "official proceedingT1, but it 
is prosecutable whether or not material. 

Under Subsection 2 of Section 1352, the falsification must be made with lSespect 
to "a governmental matter" and the false written statement must be material in 
relation to that governmental matter. 

Subsection 3 of Section 1352 prevents prosecution for "false swearing" on the 
basis of statements made during the course of an investigation into the commission 
of a criminal offense, unless the declarant made the statement in the course of an 
I1official proceeding", or unless the declarant was otherwise under a legal duty to 
give correct information. The Committee Counsel noted that the giving of false 
statements to law enforcement officers was separately treated under Section 1354, 
which would be considered during this meeting. 

- P  The Committee Counsel noted that classifying offenses relating to false written 
statements in governmental matters as Class A misdemeanors represented a reduction 



in potential penalty from current North Dakota law. For instance, Section 12-15-01 9 
provides that the preparation of false evidence is a felony, punishable by a maximum 
of five years1 imprisonment. Thus, the Committee i s  presented with a policy question 
regarding the penalty grading of Section 1352. 

Section 1354 deals with the giving of false information to law enforcement officers -. 
with intent to criminally implicate another. This section also prohibits the reporting, 
to law enforcement officers, of incidents calling for an "emergency response", when 
the alleged offender knows that the incident did not occur. 

Section 1354 would replace Section 12-31-09, which makes it a misdemeanor to 
gratuitously report false information to a peace officer. An issue posed by Section 
1354 is whether it should be either extended to cover all giving of false information to 
law enforcement officials, regardless of the intent of the declarant; or ,  in the alterna- 
tive, whether the section should be restricted solely to false reports concerning 
incidents which call for an emergency response. 

The Committee Counsel noted that the final section in the group, Section 1356, 
prohibits persons from making false entries in ,  alterations of, or from destroying or  
concealing, "government records". The prohibited action has to be taken "knowingly", 
and the offense defined in Section 1356 is graded as a Class A misdemeanor. A 
"government record" is defined as  any record, document, or thing belonging to or  
received or kept by the government, and any other record or document required to 
be kept pursuant to a statute which in itself invokes the sanctions of Section 1356. 

Section 1356 would replace Sections 12-13-01, 12-13-02, and 12-13-03, all of 
which define actions which, i f  taken, are classified as felonies. Thus, the Committee 
has a policy decision as to whether it desires to raise the penalty classification for 
Section 1356. 

Mr. Webb stated that he did not believe "corroboration1' is necessary for a con- 
viction of perjury. The Committee Counsel noted that corroboration does not seem 

,3 
to be required under present North Dakota case law. M r .  Hill stated that he agreed 
with M r .  Webb that corroboration was not necessary. However, M r .  Hill questioned 
the need for any statement regarding quantum of proof necessary in a perjury case, 
once it had been decided that corroboration was unnecessary. 

Representative Hilleboe questioned the use of the language "whether or not 
material" in Subsection 1 of Section 1352, and, in addition, questioned the difference 
in the penalties provided for in Section 1351 and Section 1352 offenses. M r .  Webb 
noted that Section 1352, Subsection 1 is essentially a "lesser included offense" to 
Section 1351 perjury. In addition, the "whether or not materialv language greatly 
reduced the prosecutor's burden in prosecuting an offender for a violation of Sub- 
section 1 of Section 1352. 



IT WAS MOVED BY SENATOR PAGE AND SECONDED BY MR. WEBB that the 
Committee adopt Sections 1351, 1352, 1354, 1355, and 1356 as presented. M r .  Webb 
noted that perhaps he had some reservations regarding the penalty classification for 
Section 1352 in that he thought it may be too light, however, his reservations could 
be considered when the penalty classification plan was again reviewed by the 
Committee. SENATOR PAGE'S MOTION THEN CARRIED. 

The Chairman called on nlr. Robert Wefald for an overview of Sections 1361 
through 1369, which read as follows: 

SECTION 1361. BRIBERY. ) 9 

1. OFFENSE. A person is  guilty of bribery, a class C felony, if he knowingly 

offers, gives, or agrees to give to' another, or solicits, accepts, or agrees to accept 

from another, a thing of value as consideration for: 

a. The recipient's official action as a public servant; or 

b. The recipient's violation of a known legal duty as a public servant. 

2 .  DEFENSE PRECLUDED. It is  no defense to a prosecution under this section 

that a recipient was not qualified to act in the desired way whether because he had not 

yet assumed office, or lacked jurisdiction, or for any other reason. 

3. PRIMA FACIE CASE. A prima facie case is  established under this section 

upon proof that the actor knew that a thing of pecuniary value was offered, given. or 

agreed to be given by, or solicited', accepted, or agreed to be accepted from, a person 

having an interest in an imminent or pending (a) examination, investigation, arrest ,  

or judicial or administrative proceeding, or (b) bid, contract, claim, or application, 

and that interest could be affected by the recipient's performance or nonperformance 

of his official action or violation of his known legal duty as a public servant. 

SECTION 1362. UNLAWFULrREWARDING OF PUBLIC SERVANTS .) 

1. RECEIVING UNLAWFUL REWARD. A public servant is guilty of a class A mis- 

demeanor if he solicits, accepts, or agrees to accept a thing of pecuniary value for: 



a. Having engaged in official action as a public servant: or 9 
b.  Having violated a legal duty as a public servant. 

2 .  GIVING UNLAWFUL REWARD. A person is guilty of a class A misdemeanor if 

he knowingly offers, gives, or agrees to give a thing of pecuniary value, receipt of 

which is prohibited by this section. 

SECTION 1363.  UNLAWFUL COMPENSATION FOR ASSISTANCE IN GOVERNMENT 

MATTERS. ) 

1. RECEIVING UNLAWFUL COMPENSATION. A public servant is guilty of a 

class A misdemeanor if he solicits, accepts, or agrees to accept a thing of pecuniary 

value as compensation for advice or other assistance in promoting a bill, or preparing 

or promoting a (( (bill, ))) contract, claim, or other matter which is or is likely to 

be subject to his official action. 

2 .  GIVING UNLAWFUL COMPENSATION. A person is guilty of a class A mis-  

demeanor if  he knowingly offers, gives, or agrees to give a thing of pecuniary value 

to a public servant, receipt of which is prohibited by this section. 

SECTION 1364.  TRADING IN PUBLIC OFFICE AND POLITICAL ENDORSEMENT. ) -9 
1. OFFENSE. A person is guilty of a class A misdemeanor if  he solicits, accepts, 

or agrees to accept, or offers, gives, or agrees to give, a thing of pecuniary value 

as consideration for approval or disapproval by a public servant or party official of 

a person for: 

a .  Appointment, employment, advancement, or retention as a public servant; or 

b . Designation or nomination as  a candidate for elective office. 

8 2 .  DEFINITIONS. In this section: 

9 a. " A p p r ~ v a l ~ ~  includes recommendation, failure to disapprove, or any other 7 

10 manifestation of favor or acquiescence; 



b. "Disapproval" includes failure to approve, or any other manifestation 

of disfavor or nonacquiescence; 

c .  "Party official" means a person who holds a position or office in a 

political party, whether by election, appointment, or otherwise. 

3. FORFEITURE OF OFFICE. A public servant who is  convicted of a 

violation of this section shall forfeit 5is office. 

4. APPOINTMENT VOID - OFFICIAL ACTS VALID. Any grant or deputation 

made contrary to the provisions of this section is  void but official acts done before 

a conviction for any offense prohibited in this section shall not be deemed invalid 

in consequence of the invalidity of such grant or deputation. 

SECTION 136 5. TRADING IN SPECIAL INFLUENCE . ) A person is  guilty of a 

class A misdemeanor if  he knowingly offers, gives, or agrees to give, or solicits, 

accepts, or agrees to accept a thing of pecuniary value for exerting, or procuring 

another to exert, special influence upon a public servant with respect to his legal 

duty or official action as a public servant. "Special influencell means power to influence 

through kinship or by reason of position as a public servant or party official, as 

defined in section 1364. 

SECTION 1366. THREATENING PUBLIC SERVANTS. ) 

1. THREATS RELATING TO OFFICIAL PROCEEDINGS OR TO SECURE BREACH 

OF DUTY. A person is guilty of a class C felony i f  he threatens harm to another with 

intent to influence his official action as a public servant in a pending or prospective 

judicial or administrative proceeding held before him, or with intent to influence 

him to violate his duty as a public servant. 



2. OTHER THREATS. A person is guilty of a class C felony if, with intent to 

influence another's official action as a public servant, he threatens: 

a. To commit any crime or to do anything unlawful; 

b .  To accuse anyone of a crime; or 

c.  To expose a secret or publicize an asserted fact, whether true or 

false, tending to subject any person, living or deceased, to hatred, 

contempt, or ridicule, or to impair another's credit or business repute. 

3. DEFENSE PRECLUDED. It is no defense to a prosecution under this section I 

that a person whom the actor sought to influence was not qualified to act in the desired 

way whether because he had not yet assumed office, or lacked jurisdiction, or for any 

other reason. 

SECTION 1367. RETALIATION. ) A person is guilty of a class A misdemeanor 

if he harms another by an unlawful act in retaliation for or on account of the service 

of another as a public servant, witness, or informant. "Informanttt means a person 

who has communicated information to the government in connection with any 

government function. 

SECTION 1369. DEFINITIONS FOR SECTIONS 1361 TO 1368.) In sections 1361 

through 1368, "thing of valueft and "thing of pecuniary value" does not include (a) 

salary, fees, and other compensation paid by the government in (((behalf of))) 

consideration for which the official action or legal duty i s  performed, or (b) concurrence 

in official action in the course of legitimate compromise among public servants, except 

as  provided in [section 12-09-11, or its equivalent- 1. 

Mr. Wefald stated that Sections 1361 through 1369 principally relate to bribery 
which affects the actions (or nonfeasance) of public servants. He noted that other 7 sections of the F .C .C . are designed to deal with bribery of non-public servants such 



r as witnesses (Section 1321) , informants (Section 1322) , bank officials (Section 1756) . 
and sports participants (Section 1757). He also noted that Section 1361, specifically 
defining the offense of bribery, could replace at least 24 present sections of Title 12. 

Rlr. Wefald noted that Section 1361 aims at the same sorts of actions which are 
presently condemned under the several sections of Title 12 dealing with bribery of 
public officials. However, the punishment provided under Section 1361 is generally 
greater than the punishments provided under the several sections of Title 12. That 
being the case, the Committee may want to review the penalty classification under 
Section 1361. 

3 .  
Since the definition of llpublic servant1' includes legislators, Section 1361 would, 

of course, apply to the legislators. The drafters of the proposed F .C .C. took this into 
account and specifically provided that the definition of "thing of value" contained in 
Section 1369 would exclude the action of one legislator in supporting another in return 
for that other's support. In other words, lllogrollingll is specifically excepted from the 
purview of Section 1361. However, Section 40 of the Constitution and Section 12-09- 11 
of the Century Code specifically prohibit logrolling, and provide that a vote in 
consideration of a vote is bribery. Thus, Section 1361, if adopted, would be exactly 
contrary to Section 40 and Section '12-09-11. Therefore, the staff has added a bracketed 
clause to the end of Section 1369 to provide that tllogrollingl' is not excepted from the 
definition of thing of value. 

Section 1362 is unique in that it deals with the unlawful rewarding of public 
servants for past official action. The section is designed to cover the situation where 
a public official acts wrongfully and is later rewarded for his action, or where his 
action is  taken in anticipation of the later reward. The advisability of adopting a 
section similar to Section 1362 is questionable, since its enforceability will probably 
be low, particularly if the "reward" is in the form of a campaign contribution. 

r M r .  Wefald also noted that the staff comments accompanying Section 1362 point 
out that the phrase "a thing of pecuniary value" probably does not include the food 
or beverages which a lobbyist might buy for a legislator who happens to have voted 
"the right way". He stated that President Truman's admonition "if you can't eat it or 
drink i t ,  don't take it", is probably relevant. Section 1363 prohibits the receipt or 
giving of unlawful compensation for assistance in governmental matters. The staff 
has added the language 'promoting a bill or1' before the word ''preparing1' in Line 5 
of this Section, and has inserted triple parentheses around the word "bill ," in Line 6 
of this Section. This change was made to Section 1363 to free any legislator from 
criminal liability for the preparation (drafting) of a bill. It was felt that the evil 
to be aimed at was the promotion of that bill through a legislator's official position 
rather than the preparation of the bill. 

Section 1364 prohibits receipt of compensation for approval or disapproval by a 
public servant or a political party,official, of another person for appointment to office or 

r nomination as a candidate for elective office. The staff has added Subsections 3 and 4 



to Section 1364 simply to reflect present North Dakotn law.  Those subsections contain 1 
essentially the language of Sections 12-08- 13 and 12-08- 14 .  Possibly, these sections 
should be considered in conjunction with the consideration of Chapter 35 of the 
proposed F .C . C . ,  dealing with the collateral consequences of conviction, rather than 
at this point. 

Section 1365 prohibits trading in special influence, and would create essentially 
a new criminal offense in North Dakota. The Working Papers to the proposed F . C . C . 
make it clear that Section 1365 is not designed to prevent controlled lobbying. 

Section 1366 prohibits the threatening of public servants, and is similar to 
Section 1617 prohibiting criminal coercion. The primary difference, aside from the 
emphasis on threats directed toward public servants, is on the potential penalties, 
with a Section 1366 offense being classified as a Class C felony, whereas a Section 1617 
offense is classified as a Class A misdemeanor. 

Section 1367 prohibits retaliatory acts against a person because of his service 
as a public servant, witness, or informant. The federal drafters1 comments on 
Section 1367 indicate that the section is principally a device for establishing federal 
jurisdiction over more serious state crimes; i. e. , murder of a government informer. 
Accordingly, Section 1367 may not be necessary in a state criminal code. There 
presently is no counterpart of Section 1367 in Title 12. 

Section 1369 defines certain terms used in the subchapter on bribery. As 
previously noted, however, a provision has been added in brackets to Section 1369 
so as to ensure that "logrolling1' will be maintained as a prohibited course of 
conduct, in order to take into account the provisions of Section 40 of the State 
Constitution. 

The Committee discussed the staff addition to Section 1363, which would have 
allowed legislators to receive compensation for the preparation of bills. It was the 
consensus of the Committee that this was not a desirable exception, since the compen- 
sation received for the preparation of a bill could, in essence, reflect a payment for 
the legislator's favorable promotion of the bill. IT WAS MOVED BY PROFESSOR 
LOCKNEY, SECONDED BY SENATOR PAGE, AND CARRIED, with Representative 
Murphy voting in the negative, that Section 1363 as presented in the staff redraft be 
amended to delete the added language, and to delete the triple parentheses around 
the word l1bill" . 

The Committee then discussed Section 1362 which prohibits the unlawful rewarding 
of a public servant for past official action. The fact that such a provision would be 
extremely difficult to enforce was noted, and its desirability was questioned. The 
Committee also discussed Section 1367 dealing with retaliation against public servants, 
witnesses, and informers, and it was the consensus of the Committee that such a section 
was not needed in a state criminal code, since the basic offense committed against a 
public servant, witness, or informer could be prosecuted as such. That is ,  if  the 
witness was assaulted because of his performance of service as a witness, the 

1. 
perpetrator of the assault could be prosecuted for assault. 



IT WAS MOVED BY MR.  WEBB, SECONDED BY REPRESENTATIVE HILLEBOE , 
AND UNANIMOUSLY CARRIED that Sections 1362 and 1367 be stricken from the draft 
as  presented. 

The Committee then discussed the addition of Subsections 3 and 4 to Section 1364. 
Those sections are an attempt to reflect current North Dakota law and provide that a 
public servant who is convicted of.trading in public office shall forfeit his own office; 
and that actions taken by a public servant who has been appointed in violation of 
Section 1364 are not to be deemed invalid because the appointment was subsequently 
found invalid. 

IT WAS MOVED BY MR. WEBB, SECONDED BY REPRESENTATIVE MURPHY, AND 
UNANIMOUSLY CARRIED that Subsections 3 and 4 of Section 1364 be deleted. 

Representative Hilleboe then questioned the desirability of referring to partisan 
political officials in Section 1364. He stated that since all of the other sections in this 
subchapter dealt specifically with public servants, he felt it inappropriate that 
Section 1364 should also deal with partisan political officials. IT WAS MOVED BY 
REPRESENTATIVE HILLEBOE AND SECONDED BY MR. WEBB that Section 1364 be 
amended to strike out all of the language relating to "party officials". Mr. Webb 
stated that he seconded the motion for the purposes of discussion but felt that the 
proper thing to do would be to substitute the words "any person" for the words "public 
servant or party official11 in Line 4 of Page 24 of Section 1364. Senator Page indicated 
that he agreed with Mr. Webb. Professor Lockney indicated that he was opposed to the 
motion, as he felt that this was a logical place to deal with unlawful political appoint- 
ments, if they were to be dealt with at all. REPRESENTATIVE HILLEBOE'S AIOTION , 
ABOVE-STATED, WAS THEN DEFEATED. 

IT WAS MOVED BY PROFESSOR LOCKNEY, SECONDED BY REPRESENTATIVE STONE. 
AND CARRIED that Sections 1361 through 1369, as amended, be adopted by the Committee. 
Following approval of this motion, the Committee recessed at 6: 00 p .m . , to reconvene 
at 9: 00 a.m. on Friday, May 12, 1972. Upon reconvening, the Chairman called on the 
Committee Counsel for an overview of Sections 1371, 1372, and 1381, which read as  follows: 

SECTION 1371. DISCLOSURE OF CONFIDENTIAL IKFORILIATION PROVIDED TO 

GOVERNMENT .) A person i s  guilty of a class A misdemeanor if, in knowing violation 

of a duty imposed on him as  a public servant, he discloses any confidential information 

which he has acquired as  a public servant. "Confidential information" means information 

made available to the government under a governmental assurance of confidence. 

SECTION 1372. SPECULATING OR WAGERING ON OFFICIAL ACTION OR 

INFORMATION. ) 



1. SPECULArI'lNG DURING AND AFTER EMPLOYMENT. A person is  guilty of 

a class A misdemeanor if during employment as a public servant, or within one year 

thereafter, in contemplation of official action by himself as a public servant or by 

a government agency with which he is  or has been associated as a public servant, 

or in reliance on information to which he has or had access only in his capacity as a I 

public servant, he: 

a. Acquires a pecuniary interest in any property, transaction, or 
I 

enterprise which may be affected by such information or official action; I 
I 

b. Speculates or wagers on the basis of such information or official action; 

c .  Aids another to do any of the foregoing. 

2 .  TAKING OFFICIAL ACTION AFTER SPECULATION. A person is guilty of 

a class A misdemeanor if as a public servant he takes official action which is likely 

to benefit him as a result of an acquisition of a pecuniary interest in any property, 

transaction, or enterprise, or of a speculation or wager, which he made, or caused 

or aided another to make, in contemplation of such official action. 

SECTION 1381. IR'IPERSONATING OFFICIALS. ) 

1. OFFENSE. A person is  guilty of an offense i f  he falsely pretends to be: 

a .  A public servant and acts as if to exercise the authority of such public 

servant; or 

b. A public servant or a former public servant and thereby obtains a 

thing of value. 

2 .  DEFENSE PRECLUDED. It i s  no defense to prosecution under this section 

that the pretended capacity did not exist or the pretended authority could not legally 

or otherwise have been exercised or conferred. 



t lo 
3. GRADING. An offense under subsection lb is a class A misdemeanor. 

11 An offense under subsection la is a class B misdemeanor. 

The Committee Counsel noted that these sections deal with offenses wherein public 
servants take advantage of their positions, or where a person impersonates a public 
servant. All  of the offenses defined in these sections are either Class A or Class B 
misdemeanors. 

Section 1371 makes it a Class A misdemeanor for a public servant to disclose 
confidential information of which he l- as  gained knowledge through his position as 
a public servant if  the disclosure is made in "knowing violation" of his official 
duties. Confidential information is  defined as information received by the government 

I 1 1  under a governmental assurance of confidence. Title 12  does not contain a provision 
equivalent to Section 1371; therefore, the Committee is presented with a policy 
question as to whether disclosure of confidential information should be a generalized 
offense in the criminal code. There are several specific statutes in the Century Code 
which prohibit the disclosure of information regarding particular topics, such as 
disclosing the contents of income tax returns, or the contents of welfare recipients' 
files. 

Section 1372 prohibits a public servant from acquiring an interest in property 
or carrying out a speculation when the acquisition or speculation is based on 
information to which he had accessl- because he was a public servant. A public 
servant is also forbidden to aid any other person to acquire such an interest in 
property or to engage in such a speculation. 

Subsection 2 of Section 1372 provides that a public servant is guilty of a 
Class A misdemeanor if  he takes official action which wi l l  inure to his benefit because 
he has previously acquired property or entered into a speculation when the acquisi- 
tion or speculation was carried out in contemplation of his own official action during 
his term of office, or the official actibn of a board or agency of which he was a member 
within one year after leaving office. 

1 I1 

The Committee Counsel noted that the comments to Section 1372 indicate that it 
would replace Section 12-10-06; however, this is an error and the two sections, 
12-10-06 and 1372, deal with essentially different things. Thus, the Committee wil l  
again have to consider Section 12- 10- 06 in another context. 

Section 1381 prohibits a person Prom impersonating a public servant and either 
attempting to exercise the authority of the public servant whom he is impersonating, 
or attempting to obtain a thing of value due to the impersonation. 

The second subsection of Section 1381 provides that it is no defense to a 
prosecution for impersonation that the capacity which the impersonator pretended 
to have did not, in fact, exist. Nor is it a defense that the pretended authority assumed 

. by the impersonator could not legally or otherwise have been exercised by him or 
conferred upon him. I 



T 
The offense of impersonating and taking action as a public servant is classified 

as a Class A misdemeanor, while the offense of impersonating a public servant and 
thereby obtaining a thing of value is classified as a Class B misdemeanor. 

Section 12-38-03, which would be replaced by Section 1381, also makes it a 
misdemeanor to impersonate public officers when the offender does an act which 
injures, defrauds, vexes, or annoys another person. Thus, Section 1381 would 
broaden the offense of false impersonation by removing any requirement that another 
person be injured by the false impersonation. 

The Committee discussed Section 1371 dealing with unlawful disclosure by a 
public servant of confidential governmental information. Professor Lockney noted 
that such a general statute is probably necessary to cover all of the various situations 
which could arise wherein information received by the government should be treated 
as confidential. 

Mr. Webb stated that he disagreed, and that the Committee shouldn't be responsible 
for approving a general statute which suggests that the government can operate in 
secrecy. H e  said that he felt one of the reasons for the public's loss of confidence in 
all levels of government was due to the lack of openness of governmental proceedings. He 
thought that every effort should be made to make governmental operations more open and 
subject to public scrutiny. However, he said he realized th'at there were certain types 
of governmental information which should remain confidential, such as the facts stated 
on an income tax return, etc. He felt, however, that it was best to deal with those types 
of information by separate specific statutes. Representative Hilleboe stated that he agreed 
with M r .  Webb in regard to the proposition that needed confidentiality of governmental 
records be provided by specific statutes denominating the individual types of records 
which should be kept confidential. 

IT WAS MOVED BY PROFESSOR LOCKNEY AND SECONDED BY REPRESENTATIVE 
HILLEBOE that the word "statutorylf be inserted before the word "duty1' in Line 3 of 
Section 1371; and that the words "as provided by statute" be added after the word 

in Line 5 of Section 1371. THIS MOTION CARRIED with two dissenting 
votes. 

The Committee discussed the prohibition of speculation or wagering contained in 
Section 1372, and questions were raised concerning the desirability of including that 
type of language in a section similar to Section 1372. IT WAS MOVED BY MR. WOLF 
AND SECONDED BY REPRESENTATIVE HILLEBOE that Section 1372 be amended to delete 
from it all language relating to speculation or wagering. 

Professor Lockney noted that he could conceive of a situation in which a legislator 
would bet with another person concerning the vote on a particular piece of legislation, 
and to help ensure the safety of his wager would vote on that piece of legislation in the 
appropriate manner. After further debate, MR. WOLF'S MOTION LOST, with M r .  Wolf r\ 
also voting in the negative. M r .  Wolf stated that he voted against his own motion because . 

he was convinced by the arguments of the opponents to the motion. 



Representative Hilleboe stated that this section represented new criminal law as 
far as North Dakota is concerned, and, that being the case, could well be an example 
of Committee action beyond the scope of the resolution authorizing the Committee's 
existence. Representative Hilleboe said he felt that to the extent that the Committee 
creates new criminal liability, those creations should not be contained in the main 
revisory bill, but should be submitted as separate bills. He stated that as one of the 
sponsors of the study resolution, he did not intend that new criminal liability be imposed 
in the main revisory bill, but rather intended that the revisory bill would update current 
criminal liability provisions and remove outmoded or outdated definitions of criminal 
offenses. 

The Committee Counsel noted that House Concurrent Resolution No. 3050, the 
Committee's enabling resolution, contains the following language: "The Legislative 
Council shall . . . take such other steps as may be necessary to prepare a substantively 
and formally complete codificationll. It was the Committee Counsel's opinion that the 
quoted language would authorize the Committee, if it deemed it necessary, to create new 
areas of criminal liability. 

M r .  Wolf stated it was his feeling that the Committee should submit a single draft, 
with notations as to those sections which create new criminal liability, and that the 
matter should then be left up to the full Legislative Council as to whether those sections 
should remain in the bill presented to the Legislature. The Chairman agreed that the 
Committee should submit essentially one draft, with any subsidiary bills being in the 
nature of alternative propositions to a section of the general bill draft. However, the 
Chairman did not feel it necessary to submit sections which may create new criminal 
liability as separate bills. 

IT WAS MOVED BY MR. WOLF, SECONDED BY REPRESENTATIVE HILLEBOE , AND 
CARRIED, with two dissenting votes, that the Committee adopt Sections 1371, 1372, and 
1381, as amended. 

The Chairman called on the Committee Counsel for an overview of Sections 1501 
through 1551, which read as follows: 

SECTION 1501. CONSPIRACY AGAINST RIGHTS OF CITIZENS. ) A person is 

guilty of a class A misdemeanor: 

1. If he conspires with another to injure, oppress, threaten, or intimidate 

any citizen in the free exercise or enjoyment of, or because of his having 

so exercised, any right or privilege secured to him by the Constitution or 

laws of this state or of the United States; or 



2. I f ,  with intent to prevent or hinder another's free exercise or enjoyment ? 
of any right or privilege secured to him by the Constitution or laws of - 

this state or of the United States, he goes on such other's premises with 

another or others or goes in disguise on the highway with another or  

others. 

SECTION 1502. DEPRIVATION OF RIGHTS UNDER COLOR OF LAW .) A person 

is guilty of a class A misdemeanor if ,  under color of any law, statute, ordinance, 

regulation, or custom, he intentionally subjects any person within this state: 

1. To the deprivation of any rights, privileges, or immunities secured or 

protected by the Constitution or laws of this state or of the United States; or 

2 .  To different punishments, pains, or penalties on account of such inhabitant 

being an alien, or by reason of his color or race,  than are prescribed for 

the punishment of citizens generally. 

SECTION 1511. INTERFERENCE WITH ELECTIONS, STATE ASSISTED PROGRAMS, 

AND EMPLOYMENT .) A person is guilty of a class A misdemeanor if, whether or not 

acting under color of law, he ,  by force or threat of force [crby economic coercion] , 9 
intentionally injures, intimidates, or interferes with another because he is or has been,  

or in order to intimidate him or any other person from: 

1. Voting for any candidate or issue or qualifying to vote, qualifying or 

campaigning as  a candidate for elective office, or qualifying or acting 

as a poll watcher or other election official, in any local, primary, special, 

or general election; 

2 .  Participating in or enjoying the benefits of any program, service, facility, 

or activity provided or administered by this state, or receiving state 1. - 

financial assistance, including (a) serving as a grand or petit juror in 

any court of this state or attending court in connection with such possible - 



r 14 service; or (b) qualifying for or operating in a contractual relationship with 

15  the government of this state, or its political subdivisions; or (c) qualifying 

for or enjoying the benefits of a governmental loan or loan - guarantee; or 

3 .  Applying for or enjoying employment, or any perquisite thereof, by any 

government agency. 

SECTION 1512. DISCRIMINATION IN PUBLIC EDUCATION, EMPLOYMENT, PUBLIC 

ACCOMMODATIONS, HOUSING, INTERSTATE TRAVEL .) A person is guilty of a 

class A misdemeanor if, whether or not acting under color of law, he,  by force or threat 

of force or by economic coercion , intentionally injures, intimidates, or interferes with 

another because of his race, color, religion, or national origin and because he is or has 

been, or in order to intimidate him or any other person from: 

1. Enrolling in or attending any public school or public college; 

((((b)  participating in or enjoying any benefit, service, privilege, program, 

facility provided or administered by any state or subdivision thereof; 

(c) serving, or attending upon any court of any state in connection with 

possible service, as a grand or petit juror; ))) 

Enjoying the goods, services, facilities, privileges, advantages, or 

accommodations of any inn, hotel, motel. or other establishment which 

provides lodging to transient guests, or of any restaurant, cafeteria, 

lunchroom, lunch counter, soda fountain, or other facility which serves 

the public and which is principally engaged in selling food or beverages 

for consumption on the premises, or of any gasoline station, or of any 

motion picture house, theater, concert hall, sports arena, stadium or any 

other place of exhibition or entertainment which serves the public, or 



of any other establishment which serves the public and (a) which is located 1 
within the premises of any of the aforesaid establishments or within the 

2 2 premises of which is physically located any of the aforesaid establishments, 

2 3 and (b) which holds itself out as serving patrons of such establishment. 

24 Nothing in this subsection shall limit the lawful action in support of such 

2 5 guest policy as  he chooses to adopt of a proprietor of any establishment which 

2 6 provides lodging to transient guests, or to any employee acting on behalf 

2 7 of such proprietor, with respect to the enjoyment of the goods, services, 

2 8 facilities, privileges, advantages, or accommodations of such establishment 

29 if such establishment is located within a building which contains not more 

30 than five rooms for rent or hire and which is actually occupied by the 

3 1 proprietor as his  residence; 

3 2 3.  Applying for or enjoying employment, or any perquisite thereof, by any 

3 3 private employer (( (or any agency of any state or subdivision thereof) ) ) , 

3 4 or joining or using the services or advantages of any labor organization, 

3 5 hiring hall, or employment agency; 

36 4 .  Selling, purchasing, renting, financing, occupying, or contracting or 

3 7 negotiating for the sale, purchase, rental, financing, or occupation of any 

38 dwelling, or applying for or participating in any service, organization, 

39 or facility relating to the business of selling or renting dwellings; or 

40 5 .  Traveling within this state, or using any facility which is an integral part 

4 1 of - such travel, or using any vehicle, terminal, or facility of any common 

42 carrier by motor, rail ,  water, or air .  

1 SECTION 1 5 1 3 .  INTERFERENCE WITH PERSONS AFFORDING CIVIL RIGHTS TO 
1. 

2 OTHERS. A person is guilty of a class .4 misdemeanor i f ,  whether or not acting under 



color of law, he, by force or threat of force [or by economic coerciorj . intentionally 

injures, intimidates, or interferes with another because he is or has been, or in 

order to intimidate him or any other person from, affording, in official or private 

capacity, another person or class of persons opportunity or protection to participate 

without discrimination on account of race, color, religion, or national origin in any 

benefit or activity described in sectim 1512. 

SECTION 1514. INTERFERENCE WITH PERSONS AIDING OTHERS TO AVAIL 

THEhlSELVES OF CIVIL RIGHTS. ) A person is guilty of a class A misdemeanor if, 

whether or not acting under color of law, he, by force or threat of force[ or by 

economic coerciod, intentionally injures, intimidates, or interferes with another 

because he is or has been, or in order to intimidate him or any other person from, 

lawfully aiding or encouraging other persons to participate in any benefit or activity 

described in Section 1511 or to participate without discrimination on account of race, 

color, religion, or national origin in any benefit or activity described in section 1512. 

SECTION 1515. DISCRIMINATORY INTERFERENCE WITH SPEECH OR ASSEMBLY 

RELATED TO CIVIL RIGHTS ACTIVITIES .) A person is guilty of a class A misdemeanor 

i f ,  whether or not acting under color of law, he, by force or threat of force [or  by 

economic coercion] , intentionally injures, intimidates, or interferes with another because 

he is or has been, or in order to intimidate him or any other person from participating 

lawfully in speech or peaceful assembly opposing any denial of opportunity to participate 

in any benefit or activity described in section 1511 or to participate without discrimina- 

tion on account of race, color, religion, or national origin in any benefit or activity 

described in section 1512. 



SECTION 1521. UNLAWFUL ACTS UNDER COLOR OF LAW .) A public servant 

acting under color of law or a person acting under color of law is guilty of a class A 

misdemeanor if he intentionally: 

1. Subjects another to unlawful violence or detention; or 

2.  Exceeds his authority in making an arrest or a search and seizure. 

SECTION 1531. SAFEGUARDING ELECTIONS .) A person is guilty of a class A 

misdemeanor if, in connection with any local, primary, general, or special election, he: 

( ( ( (a) makes or induces any false voting registration; ) ) ) 

Offers, gives, or agrees to give a thing of pecuniary value to another as  

consideration for the recipient's voting or withholding his vote or voting I 

I 
for or against any candidate or issue or for such conduct by another; 

I 

Solicits, accepts, or agrees to accept a thing of pecuniary value as 
I 

I 
i 

consideration for conduct prohibited under subsection 1; or I 

Otherwise obstructs or interferes with the lawful conduct of such election 
I 

( ((or registration therefor) ) ) . 
SECTION 1551. STRIKEBREAKING .) A person is guilty of a class A misdemeanor? 

i f  he intentionally, by force or threat of force, obstructs or interferes with: 

1. Peaceful picketing by employees during any labor controversy affecting 

wages, hours, or conditions of labor; or 

2. The exercise by employees of any of the rights of self-organization or 

collective bar gaining. 

The Committee Counsel stated Sections 1501 through 1551 generally cover offenses 
which tend to deprive persons of their constitutional or statutory rights. However, the 
individual sections in this grouping are of a wide range and cover offenses which are 
only related in a general sense. All of the offenses defined in these sections are 
classified as Class A misdemeanors. 

3 



Section 1501 provides that if a person conspires with another to oppress or intimidate 
any citizen from exercising, or because he has exercised, a right or privilege secured 
to him by the Constitution or laws of North Dakota, or of the United States, he is guilty 
of a Class A misdemeanor. In addition, a person is guilty of a Class A misdemeanor if 
he goes on another's premises or goes on the highway in disguise, accompanied by other 
persons, with the intention of preventing a person's free exercise of rights or privileges 
granted by the Constitution or laws of North Dakota or of the United States. 

The Committee Counsel noted that Section 1501 is a conspiracy section, and an 
offender prosecuted under this section must have been acting in concert with another 
person. Section 1502, on the other hand, provides for the prosecution of a single 
person, who, acting alone, intentionally subjects another to deprivation of his 
constitutional or legal rights or privileges; or to different pains or penalties, following 
arrest or conviction, where that subjection is based on the color, race, or citizenship 
status of the victim. 

Under Section 1502, the alleged offender must have been acting "under color 
of any law, statute, ordinance, regulation, or custom". Taken together, Sections 
1501 and 1502 create a broadly stated prohibition against conspiracies or acts by 
single persons which attempt to deprive any other person within this State of his 
constitutional or legal rights and privileges. 

The Committee Counsel noted that Section 243.1 of the Model Penal Code was the 
section which corresponded to Section 1502. Section 243.1 prohibits a person who is 
acting "in an official capacity" from denying or impeding another in the exercise of 
any legal right or privilege if  the offender knows that his conduct is illegal. The 
policy question before the Committee is whether North Dakota should have provisions 
equivalent to Sections 1501 and 1502. 

Section 1511 provides that a person commits a Class A misdemeanor if he 
intentionally, by force or threat thereof, or by economic coercion, intimidates or 

P interferes with another person, because that person is about to or has: voted, 
campaigned as a candidate, acted as an election official in any type of election, 
participated in any program or activity administered by the State, operated in a 
contractual relationship with the government, applied for or received a governmental 
loan, or applied for employment or been employed by a governmental agency. A 
person commits the offenses defined in Section 1511 whether or not he acts "under 
color of lawn . 

The Committee Counsel noted that in Line 3 of Section 1511 the words "or by 
economic coercion" have been inserted in brackets. These words were also bracketed 
by the federal drafters, and the retention of these words represents a policy choice 
for the Committee. The federal drafters point out that insertion of the economic 
coercion method of intimidation could give rise to many nuisance suits against 
landlords or employers. 



The Committee Counsel noted that the phrase "under color of law'' when applied 
to a misuse of power, or a prohibited action, means that the actor possessed his 
apparent authority by virtue of law, and his action took place because the victim 
believed that the actor was clothed with the authority of state law. Action "under color 
of lawn also includes the misuse of the process of state courts. 

The policy question raised by Section 1511 is whether such action should be 
prohibited by state law. Section 1511 has to be read in conjunction with Section 1512, 
which also prohibits intimidation or interference with the exercise of certain named 
"rights", where the intimidation or interference is based on the race, color, religion, 
or national origin of the "victim". 

Section 1512 prohibits interference with or intimidation because the victim is: 
attempting to enroll in a public school, attempting to enjoy any facility which "serves 
the public" , applying for or working at private employment, selling or purchasing 
a residential dwelling place, or traveling within this state (and using the facilities 
appurtenant to that travel). 

The Committee Counsel noted that the word "sex" is not listed among those 
words used to define the basis for nondiscrimination. When the Committee had 
previously discussed a draft section dealing with nondiscrimination in the use of 
public facilities, the draft had included the word "sex" as a basis for nondiscrimina- 
tion, and the word had remained in the draft without much discussion. The Committee 
Counsel felt that in order to generate discussion concerning the desirability of listing 
"sex" as a basis for nondiscrimination, it had been left out of the draft of Sections 1512, 
1513, 1514, and 1515. 

Subsection 2 of Section 1512 would specifically replace Section 12-22-30, which 
is the present North Dakota statute prohibiting discrimination in the use of public 
accommodations. Subsection 2 is arguably more restrictive than the present Section 
12-22-30, since the latter section could be read as preventing discrimination in "private 
clubs". 9 

The Committee Counsel noted that Section 1512 provides an exclusion from its 
coverage for establishments which provide transient lodging, but which do not contain 
more than five rooms and are used by the proprietor as his own residence. This 
exclusion gives rise to a policy question, which is whether such an exclusion is 
desirable in North Dakota. 

The Committee Counsel noted that Subsections (b) and (c) have been deleted 
from the federal draft of Section 1512. The reason for the deletion is that those 
particular types of activities are also protected under Section 1511. Since a person 
who intimidates or interferes with the exercise of a protected activity can be prosecuted 
under Section 1511, regardless of his intent to discriminate, there seems to be no 
need to repeat those protected activities in Section 1512. 

Sections 1513 through 1515 are corollary sections to Sections 1511 and 1512.  9 
There are no corresponding sections of Title 1 2  which they would replace. Section 
1513 makes it a Class A misdemeanor for a person to intentionally intimidate or 



interfere with another who is or will be affording still another person an opportunity 
to participate in an activity described in Section 1511; or to participate without 
discrimination in an activity described in Section 1512. 

Section 1514 prevents interference by force or threat of force (or by economic 
coercion) with a person who is lawfully "aiding or encouraging1' third persons to 
take advantage of the rights protected by Sections 1511 and 1512. 

Section 1515 prohibits a person from interfering with another person who is 
"lawfully" participating in a peaceful assembly, or who is making a speech opposing 
"any denial of opportunity1' to participate in or receive the benefits of any of the 
activities protected by Sections 1511 and 1512. The Committee Counsel noted that 
the use of the word "lawfully" in Line 6 of Section 1515 gives rise to a collateral 
policy question. The question is whether prosecutors should have the additional 
burden of proving that a "victim" was acting lawfully. 

Section 1521 prohibits "official oppression1' by making it a Qass A misdemeanor 
for a "public servant'' to intentionally subject another to unlawful violence or 
detention, or to exceed his authority in making an arrest,  or in executing a search 
and seizure. This section would replace portions of Section 12-17-06, and Sections 
12-17-07, and 12-17-09. It would also provide penal sanctions for the policy statements 
contained in Sections 12-47-26 and 29-06-10. Those legislative policy statements are: 
that all inmates of state penal facilities are to be treated uniformly with kindness (12-27-26); 
and that a person arrested is not to be subjected to unnecessary or unreasonable force. 
nor to greater restraint than is necessary for his detention (29-06-10). 

Section 1531 makes it a Class A misdemeanor for a person to bribe a voter; or for 
a voter to solicit a bribe as consideration for voting a particular way, or for not voting. 
In addition, the section prohibits the obstruction of or interference with "the lawful 
conduct of . . . (an) election. " 

r The federal comment on the latter provision indicates that it is to be considered 
a broad prohibition on various corrupt acts relating to elections, such as ballot box 
stuffing, tampering with voting machines, suppressing absentee ballots, or corruption 
of election officials. If the provision is read that broadly, then the entirety of Section 
1531 would replace approximately 1 2  sections in Chapter 12-11 of the Century Code. 

The Committee Counsel noted that the language relating to "voter registration1' 
had been enclosed in triple parentheses in the staff redraft of Section 1531. In view 
of Section 40-21-10, which allows a city to require voter registration for municipal 
elections at the city's option, perhaps the triple parentheses should be deleted. 

Section 1551 makes it a Class A misdemeanor for a person to intentionally, by 
force or threat of force, obstruct or interfere with peaceful picketing, or the exercise 
of an employee's right of organization or collective bargaining. This section would 
provide criminal sanctions for "rights" granted in Sections 34-08-05 (peaceful 

r 



picketing) and 34-12-02 (right of organization and collective bargaining). The 
policy question before the Committee is whether such a section is needed, or whether -1 
sanctions for violations of those "rights1' should be left to administrative remedies, 
or civil actions. 

M r .  Wolf stated that establishing criminal liability based on federal constitutional 
"rights" is a somewhat chancy proposition, since it is not always entirely clear what 
federal constitutional "rightsT1 are. In addition, he noted that such criminal acts as  
assaults on other persons "to deprive them of their civil rights" can be prosecuted 
under statutes prohibiting assaults. To the extent that persons are deprived of their 
civil rights, or discriminated against because of their race, color, religion, or 
national origin, provision of a civil remedy might be the best answer. 

Professor Lockney stated he thought that the Committee could do a much 
neater job of drafting state legislation to cover protection of civil rights than is 
represented by the helter-skelter recodification of existing federal law in the proposed 
F. C. C . For instance, he thought that Section 243.1 of the Model Penal Code could be  
used as a model statute covering offenses by public servants acting under color of law. 
Section 243.1 of the Model Penal Code reads as follows: 

"Section 243.1. OFFICIAL OPPRESSION. 

A person acting or purporting to act in an official capacity or taking advantage 

of such actual or purported capacity commits a misdemeanor if, knowing that 

his conduct is illegal, he: 

(a) Subjects another to arrest,  detention, search, seizure, mistreatment, 

dispossession, assessment, lien, or other infringement of personal or 
1 

property rights; or 

(b) Denies or impedes another in the exercise or enjoyment of any right, 

privilege, power, or immunity. 

IT WAS MOVED BY PROFESSOR LOCKNEY AND SECONDED BY MR. WOLF that 
the Committee draft be amended to substitute Section 243.1 of .the Model Penal Code as  
Section 1501; to delete Section 1502 ; to redraft Section 1511 to deal only with criminal 
conduct affecting elections; to redraft Section 1512 so that it encompasses only language 
equivalent to Section 12-22-30, NDCC; and to delete Sections 1513, 1514, 1515,1521, and 
1531. 

Mr. Wolf suggested that the motion be amended so that the substance of Sections 
1513, 1514, and 1515 be reflected in the redraft of Section 1512. This suggestion was 3 



accepted by Professor Lockney as a part of his motion. Thereafter, PROFESSOR 
LOCKNEY'S MOTION, STATED ABOVE, CARRIED. 

The Committee discussed the provisions of Section 1551 relating to prohibitions 
against certain rightful labor activities. Representative Hilleboe suggested that this 
was an area which was adequately covered by present North Dakota statutes and need 
not be included in the new criminal code. IT WAS MOVED BY REPRESENTATIVE 
HILLEBOE , SECONDED BY REPRESENTATIVE STONE, AND CARRIED that Section 1551 
be deleted. 

The Chairman called on M r .  hlerdd for a staff overview of Sections 1561 through 
1564, which read as follows: 

SECTION 1561. INTERCEPTION OF WIRE OR ORAL COMBIUNICATIONS - 

EAVESDROPPING. ) 

1. OFFENSE. A person is guilty of a class C felony if he: 

a .  Intentionally intercepts any wire or oral communication by use of 

m y  electronic, mechanical, or other device; or 

b.  Intentionally discloses to any other person or intentionally uses 

the contents of any wire or oral communication, knowing that the 

information was obtained through the interception of a wire or oral 

communication; or 

c. A person is guilty of a class A misdemeanor i f  he secretly loiters 

11 about any building with intent to overhear discourse or conversation 

therein and to repeat or publish the same with intent to vex, annoy, 

or injure others. 

14 2.  DEFENSES. It is a defense to a prosecution under this section that: 

15 a. The actor was authorized by law to intercept, disclose, or use, as 

16 the case may be,  the wire or oral communication (((under [ 18 U .S .C . 

Sections 2516-19, 2 5 l l ( 2 )  (a) & (b)] 1)) ;  



The actor was (i) a person acting under color of law to intercept a -9 

wire or oral communication and (ii) he was a party to the communica- 

tion or one of the parties to the communication had given prior consent 

to such interception; 

(i) The actor was a party to the communication or one of the parties to 

the communication had given prior consent to such interception and 

(ii) such communication was not intercepted for the purpose of 

committing a crime or other unlawful harm ( ( (; or 

(d) the provisions of [18 U .S .C. Section 2511 (3)] apply))). 

SECTION 1562. TRAFFIC IN INTERCEPTING DEVICES. ) 

1. hlANUFACTURE, DISTRIBUTION, OR POSSESSION. A person is guilty of 

a class C felony if, within this state, he manufactures, assembles, possesses, 

transports, - or sells an electronic, mechanical, or other device, knowing that the 

design of such device renders it primarily useful for the purpose of the surreptitious 

interception of wire or oral communications. 

2. ADVERTISING. A person i s  guilty of a class A misdemeanor if he places, 
- '1 

in a newspaper, magazine, handbill, or other publication published in this state, 

an advertisement of an electronic, mechanical, or other device, knowing that the design 

of such device renders it primarily useful for surreptitious interception of wire or 

oral communications, or knowing that such advertisement promotes the use of such 

device for surreptitious interception of wire or oral communications. 

3. DEFENSES. It is a defense to a prosecution under this section that the 

actor was: 

a. An officer, agent, or employee of, or a person under contract with, T 

a communications common carrier,  acting within the normal course of 

the business of the communications common carrier; or 



b. A public servant acting in the course of his official duties or a person 

acting within the scope of a government contract made by a person 

acting in the course of his official duties. 

SECTION 1563. DEFINITIONS FOR SECTIONS 1561 TO 1563 .) In sections 

1. "Wire communication" means.my communication made in whole or in part 

through the use of facilities for the transmission of communications by the aid of wire, 

cable, or other like connection between the point of origin and the point of reception 

furnished or operated by any person engaged as a common carrier in providing or 

operating such facilities for the transmission of interstate or foreign communications; 

2 .  "Oral  communication^' means any oral communication uttered by a person 

exhibiting an expectation that such communication is not subject to interception under 

circumstances justifying such expectation; 

((( (c) "intercept" means the aural acquisition of the contents of any wire or oral 

communication through the use of an electronic, mechanical, or other device; ) ) )  

3 .  "Intercept" means the aural acquisition of the contents of any wire 

or oral communication through the use of an electronic, mechanical, or other 

device, or by secretly overhearing the communication; 

4. "Electronic, mechanical, or other device" means any device or apparatus 

which can be used to intercept a wire or oral communication other than: 

a. Any telephone or telegraph instrument, equipment, or facility, or 

any component thereof, (A) furnished to the subscriber or user by 

a communications common carrier in the ordinary course of its business 

and being used by subscriber or user in the ordinary course of its 



business; or (B)  being used by u communications common carrier in .T 
the ordinary course of its business, or by an investigative or law 

enforcement officer in the ordinary course of his duties; 

b.  A hearing aid or similar device being used to correct subnormal 

hearing to not better than normal; 

5. "Contents", when used with respect to any wire or oral communication, 

includes any information concerning the identity of the parties to such communication 

or the existence, substance, purport, or meaning of that communication; 

6.  l~Commuriications common carrier" shall have the meaning prescribed for 

the term "common carrier'' by section 8-07-01. 

SECTION 1564. INTERCEPTION OF CORRESPONDENCE. ) 

1. OFFENSE. A person is guilty of a class A misdemeanor if, knowing that a 

letter, postal card, or other written private correspondence has not yet been delivered 

to the person to whom it is directed, and knowing that he does not have the consent 

of the sender or receiver of the correspondence, he: 

a. Damages or destroys the correspondence, with intent to prevent its 
? 

delivery; 

b. Opens or reads sealed correspondence, with intent to discover its 

contents; or 

c. Knowing that sealed correspondence has been opened or read in 

violation of subparagraph b ,  intentionally divulges its contents, in 

whole or in part, or a summary of any portion thereof. 

Mr. Wefald noted that these sections deal primarily with interception of private 
communications, and the advertising, sale, and manufacture of interception devices. 
Present North Dakota law on this subject is not nearly as comprehensive as is the 1 
coverage of Sections 1561 through 1564. 



Section 1561 prohibits the interception and disclosure of any wire or oral 
communication by use of any device. A violation of the section is classified as a 
Class C felony. Present North Dakota law which most closely corresponds to Section 
1561 is Section 12-42-05, which punishes as a misdemeanor eavesdropping by secretly 
loitering, or using any device with intent to overhear conversation and to repeat or 
publish the contents of that conversation. 

In addition, Section 8-10-07 punishes, as a felony, the reading or copying of 
any telephone or telegraph communication under the control of any other person or 
company. This section relates primarily to common carriers of messages. 

Section 1564 punishes, as  a Cihss A misdemeanor, the interception of written 
correspondence. This section would replace Section 12-41-02 which prohibits the 
opening and reading of correspondence not addressed to the actor. The Committee 
should also note Section 47-07-09, which provides that letters or private communica- 
tions in writing belong to the person to whom they are addressed and delivered. 
This latter section should be retained. 

Section 1563 contains several definitions relating to the subchapter, and it 
ought to be adopted, if  the subchapter is  adopted. 

Section 1562 punishes as a Class C felony the manufacture and transportation 
of any device used primarily for intercepting communications. In addition, a person 
advertising such devices in North Dakota is  guilty of a Class A misdemeanor. There 
is no corresponding provision in present North Dakota law. The staff believes that 
it may be useful to adopt this provision in order to help law enforcement authorities 
frustrate any attempt to violate the provisions of Section 1561. 

Mr. Wefald noted that the only substantial staff addition to the subchapter appears 
in Section 1561, where Slbparagraph c of Subsection 1 has been added to get at the 
traditional crime of "eavesdropping". The language of that subparagraph is  essentially 

i similar to the language of Section 12-42-05, prior to the last amendment to that section. 
The amendment to that section broadened it to include electronic eavesdropping, which 
is now covered by Subparagraph a of Subsection 1 of Section 1561. 

Representative Murphy inquired as to the use of the words "secretly loiters" in 
Subparagraph c of Subsection 1 of Section 1561. M r .  Wefald explained that those words 
were used so as to ensure that a person prosecuted under that section was in fact hiding 
with intent to overhear conversation in such a manner that the conversants themselves 
did not know of his presence. 

Professor Lockney questioned the limitation in Section 1562 to advertisements 
placed in newspapers published in this State. He noted that if  it is a question of 
jurisdiction, the jurisdictional base would be that the advertiser resided in this 
State; therefore, the section should apply to newspapers published anywhere, but 
distributed in this State. 



M r .  Webb stated that he had serious objections to Subsection 1 of Section 1562, 
since that subsection prohibited the manufacture of devices, which could not be 
proved, in themselves, to be "evil" or inherently unlawful. M r .  Wefald noted that 
the rationale behind the subsection was to prevent the lawful distribution of such 
devices, in order that law enforcement officials would not have such a difficult time 
preventing their use. Mr. Hill noted that it only prohibited manufacture of the devices 
where their use was "primarily" for the purpose of surreptitious interception of 
communications. 

The Committee recessed for lunch at 1 2  noon and reconvened at 12: 45 p.m. , 
at which time it continued discussion of Sections 1561 through 1564. 

IT WAS MOVED BY PROFESSOR LOCKNEY, SECONDED BY REPRESENTATIVE 
KIEFFER, AND CARRIED, with M r .  Webb and Senator Page voting in the negative, that 
the Committee adopt Sections 1561 through 1564 as presented. Mr. Webb indicated 
that he voted in the negative simply because of his opposition to Subsection 1 of 
Section 1562,  not because he was opposed to the remainder of the sections. 

The Chairman called on M r .  Wefald for an overview of Sections 1601 through 
1603, which read as follows: 

SECTION 1601. MURDER .) A person is guilty of murder, a class A felony, 

if he: 

1. 

2.  

3 .  

Intentionally or knowingly causes the death of another human being; 

Causes the death of another human being under circumstances manifesting 

extreme indifference to the value of human life; or 

Acting either alone or with one or more other persons, commits or attempts 
7 

to commit treason, (((offenses defined in sections 1102 o r  1103, espionage, 

sabotage, ))) robbery, burglary, kidnapping, felonious restraint, arson, 

rape, aggravated involuntary sodomy, or escape and, in the course of 

and in furtherance of such crime or of immediate flight therefrom, he, or 

another participant, if  there be any, causes the death of a person other than 

one of the participants; except that in any prosecution under this subsection 

in which the defendant was not the only participant in the underlying crime, 1 
it is an affirmative defense that the defendant: 



a. Did not commit the homicidal act or in any way solicit. command, 

induce, procure, counsel, or aid the commission thereof; and 

b . Was not armed with a firearm, destructive device, dangerous weapon. 

or other weapon which under the circumstances indicated a readiness 

to inflict serious bodily injury; and 

c. Reasonably believed that no other participant was armed with such a 

weapon; and 

d. Reasonably believed that no other participant intended to engage in 

conduct likely to result in death or serious bodily injury. 

Subsections 1 and 2 shall be inapplicable in the circumstances covered by subsection 2 

of section 1602. 

SECTION 1602. MANSLAUGHTER. ) A person is guilty of manslaughter, a 

class B felony, if he: 

1. Recklessly causes the death of another human being; or 

2 .  Causes the death of another human being under circumstances which would 

be murder, except that he causes the death under the influence of extreme 

emotional disturbance for which there is reasonable excuse. The reason- 

ableness of the excuse shall be determined from the viewpoint of a person 

in his situation under the circumstances as he believes them to be. An 

emotional disturbance is excusable, within the meaning of this subsection, 

if it i s  occasioned by any provocation, event, or situation for which the 

offender was not culpably responsible. 

SECTION 1603. NEGLIGENT HOMICIDE .) A person is guilty of a class C felony 

if he negligently causes the death of another human being. 



hlr. Wefald stated that these three sections, together with certain defenses outline- 
in Chapters 5 and 6 of the proposed F .C . C . ,  wi l l  replace all of Chapter 12-27 of the 
Century Code. Of the three sections, section 1603 is the most similar to our present 
law. Section 1603 deals with negligent homicide. 

The present sections of the Century Code dealing with negligent homicide provide 
that a person's driver's license shall be revoked upon a conviction of negligent homicide. 
This provision, relating to driver's licenses, would be more properly considered under 
Sections 3501 through 3505 which deal with the collateral consequences of conviction. 

Section 1601 defines the offense of murder, and Section 1602 defines manslaughter. 
These two sections work a rather substantial change in present North Dakota law on 
homicide. The most significant change is that the distinction between first and second- 
degree murder is eliminated, as is the distinction between first and second-degree 
manslaughter. Under the draft of Sections 1601 and 1602 there would only be two 
offenses--murder and manslaughter. However, these two sections would be more 
flexible in that a person convicted of murder or manslaughter could receive a penalty 
anywhere within the range prescribed. 

In addition, the Committee should note that the proposed F. C . C . penalty classifi- 
cation system would provide a maximum term of imprisonment of 30 years for murder, 
with the possibility of an extended sentence should those provisions be adopted. The 
present North Dakota maximum possible sentence for murder (except murder while 
under incarceration for murder) is life imprisonment. Thus, the F .C .C . penalty 
classification would result in a reduction of potential maximum penalties. 

Subsection 3 of Section 1601 establishes a "felony-murder rule" which would 
specifically replace Section 12-27-08, Subsection 3, and Section 12-27-12. The F .C .C . 
provision is broader, in terms of the number of specific felonies which it includes in 
its listing of the types of felonies which give rise to the felony-murder rule. 

Representative Murphy inquired about whether a person who was fleeing from 
9 

a relatively petty offense, such as larceny, and accidentally killed another person, 
would be guilty of murder. M r .  Wefald pointed out that that would not be murder within 
the felony-murder rule of Section 1601. 

M r .  Webb stated he felt that these three sections were a great improvement over 
current law. For instance, the present North Dakota negligent homicide statute is not 
a "negligent" homicide statute at all, but rather is a "reckless" homicide statute. As 
the culpability standard "negligently" is defined in the proposed F . C . C . , Section 1603 
becomes in effect a gross negligent homicide statute. M r .  Webb stated that he also 
liked the idea of abolishing the distinction between first and second-degree murder and 
manslaughter. 

M r .  Wefald explained the defense provided by Subsection 3 of Section 1601 wherein 
a defendant is given an affirmative defense to a felony-murder charge if he: 1. Did not- 



commit the murder, or aid in its commission; 2 .  Was not armed; 3 .  Reasonably believed 
that his co-participants were not armed; and 4. Reasonably believed that this co- 
participants did not intend to engage in conduct likely to result in death or serious bodily 
injury. If the defendant can prove by a preponderance of the evidence that these four 
states of affairs existed, then he has raised a defense to a charge of "felony-murder". 

Mr. Webb noted that if these three sections replace Chapter 12-27, that the "year 
and a day" rule (see Section 12-27-27) would be abolished. The Chairman stated he 
felt that it was a step forward to eliminating the distinction between the first and second- 
degree murder and manslaughter. 

IT WAS MOVED BY REPRESENTATIVE STONE, SECONDED BY SENATOR PAGE, 
AND CARRIED that the Committee adopt Sections 1601 through 1603 as presented. 

The Chairman called on RIr.  Wefald for an overview of Sections 1611 through 
1619, which read as follows: 

SECTION 161 1. SIMPLE ASSAULT. ) 

1. OFFENSE. A person is guilty of an offense if he: 

a .  Willfully causes bodily injury to another human being; or 

b .  Negligently causes bodily injury to another human being by means of 

a firearm, destructive device, or other weapon, the use of which 

against a human being is likely to cause death or serious bodily injury. 

2. GRADING. Simple assault i s  a class A misdemeanor, unless committed in an un- 

armed fight or scuffle entered into mutually, in which case it is a class B misdemeanor. 

SECTION 1612. AGGRAVATED ASSAULT .) A person is guilty of a class C felony 

if he: 

1. Willfully causes serious bodily injury to another human being; 

2 .  Knowingly causes bodily injury to another human being with a dangerous 

weapon or other weapon, the possession of which under the circumstances 

indicates an intent or readiness to inflict serious bodily injury: 

3. Causes bodily injury to mother human being while attempting to inflict 

serious bodily injury on any human being; or 

4 .  Fires a firearm or hurls a destructive device against another human being. 



SECTION 1613. RECKLESS ENDANGERMENT. ) A person is  guilty of an offense 

if he creates a substantial r isk of serious bodily injury or death to another. The 

offense is a class C felony if  the circumstances manifest his extreme indifference to the 

value of human life. Otherwise it is a class A misdemeanor. There is risk within the 

meaning of this section i f  the potential for harm exists, whether or not a particular 

person's safety is  actually jeopardized. 

SECTION 1614. TERRORIZING .) A person is guilty of a class C felony i f  he: 

1. Threatens to commit any crime of violence or act dangerous to human 

life, or 

2 .  Falsely informs another that a situation dangerous to human life or 

commission of a crime of violence is  imminent knowing that the information 

is  false, 

with intent to keep another human being in sustained fear for his or another's safety 

or to cause evacuation of a building, place of assembly, or facility of public trans- 

portation, or otherwise to cause serious disruption or public inconvenience, or in 

reckless disregard of the risk of causing such terror ,  disruption, or inconvenience. T 
SECTION 1617.  CRIMINAL COERCION. ) 

1. OFFENSE. A person is guilty of a class A misdemeanor if ,  with intent to 

compel another to engage in or refrain from conduct, he threatens to: 

a .  Commit any crime; 

b. Accuse anyone of a crime; 

c .  Expose a secret or publicize an asserted fact, whether true or false, 

tending to subject any person, living or deceased, to hatred, contempt, 

or ridicule, or to impair another's credit or business repute; or 



P d. Take or withhold official action as a public servant, or cause a public 

10 servant to take or withhold official ~ c t i o n .  

11 2. DEFENSE. It is an affirmative defense to a prosecution under this section 

12 that the actor believed, whether or not mistakenly: (a) that the primary purpose of 

13 the threat was to cause the other to conduct himself in his own best interest or (b) that 

14 a purpose of the threat was to cause :ht other to desist from misbehavior, engage in 

15 behavior from which he could not lawfully abstain, make good a wrong done by him, 

16 or refrain from taking any action or responsibility for which he was disqualified. 

1 SECTION 1618. HARASSMENT. ) 

2 1. OFFENSE. A person is guilty of an offense if, with intent to frighten or 

3 harass another, he: 

a. Communicates in writing or by telephone a threat to commit any 

violent felony; 

b .  Rlakes a telephone call anonymously or in offensively coarse 

language; or 

c . Makes repeated telephone calls, whether or not a conversation ensues, 

with no purpose of legitimate communication. 

2 .  GRADING. The offense is a class A misdemeanor i f  it is under subparagraph 

a of subsection 1. Otherwise it is a class B misdemeanor. 

SECTION 1619. CONSENT AS A DEFENSE. ) 

1. WHEN A DEFENSE. When conduct i s  an offense because it causes or threatens 

bodily injury, consent to such conduct or to the infliction of such injury by all persons 

injured or threatened by the conduct is a defense if: 



a.  Neither the injury inflicted nor the injury threatened is  such as to 3 

jeopardize life or  seriously impair health; 

b. The conduct and the injury are reasonably foreseeable hazards of joint 

participation in a lawful athletic contest or competitive sport; o r  

c. The conduct and the injury are reasonably foreseeable hazards of an 

occupation or  profession or of medical or scientific experimentation 

conducted by recognized methods, and the persons subjected to such 

conduct or injury,  having been made aware of the risks involved, 

consent to the performance of the conduct or the infliction of the 

injury. 

2 .  INEFFECTIVE CONSENT. Assent does not constitute consent, within the 

meaning of this section , if: 

a. It is given by a person who is legally incompetent to authorize the 

conduct charged to constitute the offense and such incompetence is 

manifest or known to the actor; 

b.  It is given by a person who by reason of youth, mental disease or  T 
defect, or intoxication, is manifestly unable or known by the actor 

to be unable to make a reasonable judgment as to the nature or 

harmfulness of the conduct charged to constitute the offense; or 

c .  It is induced by force, duress,  or deception. 

Mr. Wefald stated that this subchapter dealing with assault and other life 
endangering behavior or threats is substantially different from our present law, at 
least as it relates to assault and battery. Perhaps the most noticeable change would 
be that adoption of the subchapter would abolish the traditional concept of an assault, 
which is an offer to commit bodily harm. Instead, the word "assault" is used in the 
proposed F .C  . C . to define what is now termed a "battery" in Title 12 .  Traditional 
assault would have to be punished under the proposed F .C .C . by a charge under 

7 
Section 1001, dealing with attempts, or by a charge under Section 1616 dealing with 
menacing. 



Sections 1611 and 1612 cover the offense of assault, with Section 1611 defining 
simple assault; and Section 1612 defining aggravated assault. Section 1611 deals 
with situations wherein the offender willfully causes 'lbodily injury" or negligently 
causes bodily injury by means of a firearm or other weapon. Simple assault is  
graded as a Class A misdemeanor, unless it is committed in a mutual unarmed combat, 
in which case it is a Class B misdemeanor. 

Section 1612 punishes a person who causes serious bodily injury, or who knowingly 
causes bodily injury with a dangerous weapon, or who causes bodily injury to one human 
being while attempting to inflict ser la . ;  bodily injury upon any human being, or who 
fires or hurls a firearm or other weapon against another human being. 

It should be noted from the definitions of assault and aggravated assault that 
Section 1611 and Section 1612 represent a substantial difference from the present 
definitions of "battery". Under Sections 1 6  11 and 1612,  "bodily injury" or "serious 
bodily injury" must result before the offender is guilty of an assault. Under the 
present definition of "battery". it is  sufficient that the offender simply "makes contact" 
with the person he is charged with battering. In other words, the victim does not have 
to receive any bodily injury before the offender is  guilty of a battery under present 
North Dakota law. Under present law, a person who makes a homosexual advance, 
or a person who pushes another against a wall and ruins his suit, without causing the 
victim bodily injury, would nevertheless be guilty'of a battery. These types of conduct 
would probably not be covered under the proposed F . C . C . 

Sections 1613, 1614, 1616, and 1618 deal with particular types of actions which 
threaten human safety, and would probably be considered valuable parts of a new 
criminal code. 

I 
I 

The Committee discussed the fact that the proposed definitions of assault would 
omit criminal liability for a traditional battery, which only included unauthorized 

I r touching. It seemed to be the consensus of the Committee that such minor offenses 
should be left to redress by civil action. 

M r .  Webb pointed out that the proposed draft of Sections 1611 and 1612 did not 
provide a separate penalty for assaults on peace officers, as does present North Dakota 
law. Mr. Webb stated he felt that such a provision should be contained in the 
proposed criminal code. 

Representative Kieffer asked whether a provision that assault on a peace officer 
on duty is  a higher class of offense doesn't cause problems for off-duty peace officers. 
That i s ,  if  a person intended to assault a peace officer, he could simply wait until 
that peace officer was off duty. 

The Committee Counsel noted that if special grading is to be provided for the 
offense of assault on a peace officer, it could be accomplished by simply providing 

c for a double grading in Subsection 2 of Section 1611, rather than by drafting an entirely 
new section dealing with assaults on peace officers. 



IT WAS MOVED BY MR. WEBB, SECONDED BY PROFESSOR LOCKNEY. AND -r 
CARRIED, with Representative Kieffer voting "no", that Subsection 2 of Section 1611 b e  
amended to provide a special grading for assault on a peace officer when he i s  on duty,  
and the perpetrator of the assault knows that the person assaulted is a peace officer. 
That type of an assault is to be graded as a Class C felony. 

Professor Lockney stated that he was bothered by  the defenses provided in 
Subsection 2 of Section 1617 dealing with criminal coercion. He especially questioned 
the defense based on the fact that the threat was designed to cause another to make 
good a wrong done by him. 

Representative Hilleboe noted that Section 1617 was very similar to Section 1366. 
The Committee Counsel noted that Section 1366 covered threats aimed at public officials, 
and classified the offense as a Class C felony, whereas Section 1617 aimed at threats 
intended to compel anyone to take or refrain from taking certain conduct. 

Representative Hilleboe also questioned the use of the words "crime of violence" 
in Line 2 of Section 1614; and "violent felonytf in Line 5 of Section 1618. He stated that 
if such terminology is to be used, it should be defined somewhere in the criminal code. 
M r .  Hi l l  stated he felt that those terms were pretty well understood. The Committee 
Counsel noted that Section 109, dealing with general definitions, had not been finalized 
by the Committee, and could well contain definitions to encompass Representative 
Hilleboefs objections. Professor Lockney stated that the Committee minutes should 
reflect the fact that the Committee had difficulty in comprehending the precise 
definition of the phrases "crime of violence" and "violent felony". 

IT WAS MOVED BY PROFESSOR LOCKNEY, SECONDED BY MR. WEBB, AND 
CARRIED that the Committee adopt Sections 1611 through 1619 as amended. 

The Chairman called on the Committee Counsel for an overview of Sectiom 1631 
through 1639, which read as  follows: T 

SECTION 1631. KIDNAPPING. ) 

1. OFFENSE. A person is guilty of kidnapping if  he abducts another o r .  having 

abducted another, continues to restrain him, with intent to do the following: 

a.  Hold him for ransom or reward; 

b .  Use h im as a shield or hostage; 

c .  Hold him in a condition of involuntary servitude; 

d .  Terrorize him or a third person; 

e.  Commit a felony or attempt to commit a felony; or 

f .  Interfere with the performance of any government or political function. 



r 1 0  2 .  GRADING. Kidnapping is a class A felony unless the actor voluntarily releases 

1 1  the victim alive and in a safe place prior to trial, in which case it is  a class I3 felony. 

1 SECTION 1632.  FELONIOUS RESTRAINT .) A person is guilty of a class C 

felony, if he: 

1. Knowingly abducts another; 

2 .  Knowingly restrains anotlier" under terrorizing circumstances or under 

circumstances exposing him to risk of serious bodily injury; or 

3 .  Restrains another with intent to hold him in a condition of involuntary 

servitude. 

SECTION 1633.  UNLAWFUL IMPRISONnlENT . ) 
1. OFFENSE. A person is guilty of a class A misdemeanor if he knowingly 

subjects another to unlawful restraint. 

2 .  DEFENSE. It is a defense to a prosecution under this section that the 

actor is a parent or person in equivalent relation to the person restrained and that 

the person restrained is ( ( (a  child))) less than eighteen years old. 

SECTION 1635 .  USURPING CONTROL OF AIRCRAFT .) A person is guilty of 

a class A felony i f ,  by force or threat of force, he usurps control of an aircraft 

in flight within this state. 

SECTION 1639.  DEFINITIONS FOR SECTIONS 1631 TO 1 6 3 9 ) .  In sections 

1631  to 1639: 

3 1. "Restrainf1 means to restrict the movement of a person unlawfully and without 

4 consent, so as  to interfere substantially with his liberty by removing him 

5 from his place of residence or business ,,.-by moving him a substantial distance 

C 6 from one place to another, or by confining him for a substantial period. 



Restraint is "without consent" i f  it is accomplished by (a) force, intimidation .- 

or deception; or (b) any means, including acquiescence of the victim, if he 

is a child less than fourteen years old or an incompetent person, and if the 

parent, guardian, or person or institution responsible for the general 

supervision of his welfare has not acquiesced in the movement or 

confinement; 

2 .  "Abduct" means to restrain a person with intent to prevent his liberation by 

(a) secreting or holding him in a place where he i s  not likely to be found; or 

(b) endangering or threatening to endanger the safety of any human being. 

The Committee Counsel noted that Sections 1631, 1632, and 1633 cover the 
offenses of kidnapping, felonious restraint, and false imprisonment. Section 1635 
defines the offense of "skyjacking" , and Section 1639 provides definitions applicable 
to the preceding four sections. 

Section 1631 would replace Section 12-42-01, which is the present North Dakota 
prohibition against kidnapping. Section 1631 is probably more restrictive than current 
North Dakota law, but,  on the other hand, the potential maximum penalty is higher 
in cases where the victim is not voluntarily released alive prior to trial. 

Section 1632 defines, as  a Class C felony, an offense of a lesser degree than 
kidnapping which is denominated "felonious restraintff. Felonious restraint consists 
of the knowing abduction of another; the knowing restraint of another under c i r c u m s t a n ~  
which expose the other to risk of serious bodily injury, or under terrorizing circum- 
stances; or the restraint of another with the intent to hold him in a condition of in- 
voluntary servitude. North Dakota has no statute which would prohibit this kind of 
action specifically;, thus, in effect, Section 1632 would be creating a new criminal 
offense. 

Section 1633 defines the crime of false imprisonment and classifies it as a Class A 
misdemeanor. False imprisonment is the "knowing" subjection of another to unlawful 
restraint. The section provides a defense if  the alleged offender is a parent, or person 
in an equivalent relationship to the restrained person, and the restrained person is 
under 18 years old. Section 1633 would replace that portion of Section 12-17-06 which 
deals with unlawful arrest or unlawful detention of a person. The penalties provided 
are essentially similar, since the maximum term of imprisonment under Section 1631 or  
Section 12-17-06 is one year. 



r Section 1635 defines the Class A felony of usurping control of an aircraft flying 
within this State by force or threat of force. North Dakota presently has no provision 
prohibiting "skyjacking". Thus, the section raises a policy question as to whether 
North Dakota needs such a provision. 

The Committee discussed the need for Section 1632 dealing with felonious restraint, 
and it was essentially determined that felonious restraint, in many instances, was simply 
a lesser-included offense to kidnapping. 

The Committee discussed the need for Section 1635 dealing with "skyjacking", and 
noted the possibility that, except for~~intrastate flights of civil aircraft, this field was 
preempted by federal law. IT WAS MOVED BY SENATOR PAGE, SECONDED BY 
REPRESENTATIVE HILLEBOE, AND CARRIED that Section 1635 be deleted from the 
draft. 

IT WAS MOVED BY MR.  WOLF, SECONDED BY REPRESENTATIVE HILLEBOE, AND 
CARRIED that Sections 1631 through 1639, as amended, be adopted by the Committee. 

The Committee Counsel noted that if the Committee members desired to read ahead 
for the next meeting, they could read Sections 1641 through 1861 of the Final Report of 
the National Commission. 

The Committee discussed a time for the next meeting, and it was decided to 
tentatively set the next meeting date for June 20-21, 1972, with the meeting site to 
be Grand Forks, North Dakota. It was noted that this meeting would immediately 
precede the State Bar Convention, also to be held in Grand Forks. 

IT WAS MOVED BY MR. WOLF, SECONDED BY REPRESENTATIVE MURPHY, 
AND CARRIED that the Committee adjourn, subject to the call of the Chair. 
The Committee adjourned at 3: 40 p .m.  on Friday, A'Iay 12, 1972. 

John A .  Graham 
Assistant Director 



APPENDIX "A" 

SECTION 304. IGNORANCE OR MISTAKE NEGATING CULPABILITY.) A person 

does not commit an offense'irwhen he engages in conduct he is  ignorant or mis- 

taken about a matter of fact or  law and the ignorance or  mistake negates the kind of 
I 

culpability required for commission of the offense. 

SECTION 503. MENTAL DISEASE OR DEFECT. ) A person is not responsible 
4' -. 

for criminal conduct if  at the time of such conduct as a result of mental disease or 

defect he lacks substantial capacity to appreciate the criminality of his conduct or  

to conform his conduct to the requirements of-law . "Mental disease or defect" does 

not include an abnormality manifested onlyby repeated criminal or otherwise anti- 

social conduct. Lack of criminal responsibility under this section is a defense. 

SECTION 609. MISTAKE OF LAW. ) Except as  otherwise expressly provided, a 

person's good faith belief that conduct does not constitute a crime is  an affirmative 

defense if he acted in reasonable reliance upon a statement of the law contained in: 

1. A statute or other enactment; 

2 .  A judicial decision, opinion, order,  o r  judgment; 

3. An administrative order or grant of permission; or 

4. An official interpretation of the public servant or body charged by law with 

responsibility for the interpretation, administration, or enforcement of the 

law defining the crime. 

SECTION 610. DURESS. ) 

1. AFFIRMATIVE DEFENSE. In a prosecution for any offense it is an affirmative 

defense that the actor engaged in the proscribed conduct because he was compelled 

to do so by threat of imminent death or serious bodily injury to himself or another. 



In a prosecution for an offense which does not constitute a felony, it is an affirmative 

defense that the actor engaged in the proscribed conduct because he was compelled 

to do so by force or  threat of force. Compulsion within the meaning of this section 

exists only if  the force, threat, or circumstances are  such as would render a person 

of reasonable firmness incapable of resisting the pressure.  

2.  DEFENSE PRECLUDED. The defense defined in this section is not available 

to a person who, by voluntarily entering into a criminal enterprise, or otherwise, 

willfully placed himself in a situation in which it was foreseeable that he would be  

subjected to duress.  The defense i s  also unavailable i f  he was negligent in placing 

himself in such a situation, whenever negligence suffices to establish culpability 

for the offense charged. 

SECTION 1341. CRIMINAL CONTEMPT. ) 

1. POWER OF COURT. A court of this state has power to punish for contempt of 

its authority only for the following offenses: 

a.  Misbehavior of any person in its presence or so near thereto as to 

obstruct the administration of justice; 

b .  Misbehavior of any of its officers in their official transactions; 

c .  Disobedience or resistance to its lawful writ ,  process, order,  rule ,  

decree, or command. 

2. STATUS AS OFFENSE; GRADING. Except as otherwise provided, a criminal 

contempt proceeding under this section shall be deemed - a prosecution for an offense 

for the purposes of part A (general provisions) and part C (sentencing) of this 

title. Criminal contempt shall be treated as a class l3 misdemeanor, except that the 

defendant may be sentenced to a term of imprisonment of no more than six months, 1 



and, if the criminal contempt is disobedience of or resistance to a court's lawful 

temporary restraining order or preliminary or final injunction or other final o rde r ,  

other than for the payment of money, the defendant may be sentenced to pay a fine 

in any amount deemed just by the court. 

3 .  SUCCESSIVE PROSECUTIONS. A criminal contempt proceeding under this 

section i s  not a bar to subsequent @rnsecution for a specific offense if the court 

certifies in the judgment of conviction of criminal contempt, or the order terminating 

the proceeding without acquittal or dismissal, that a summary criminal contempt 

proceeding was necessary to prevent repetition of misbehavior disruptive of an 

ongoing proceeding and that subsequent prosecution as a specific offense is warranted. 

In a subsequent prosecution, the defendant shall receive credit for all time spent 

in custody and any fine paid by him pursuant to the criminal contempt proceeding. 

4 .  CIVIL CONTEMPT PRESERVED. This section shall not be construed to 

deprive a court of its power, by civil contempt proceedings, to compel compliance 

with its lawful writ, process, order ,  rule,  decree, or command, or to compensate a 

complainant for losses sustained by reason of disobedience or resistance thereto, 

in accordance with the prevailing usages of law and equity, including the power of 

detention. 

SECTION 1342. FAILURE TO APPEAR AS WITNESS, TO PRODUCE INFORhIATION , 

OR TO BE SWORN .) 

1. FAILURE TO APPEAR OR TO PRODUCE. A person who has been lawfully 

ordered to appear at a specified time and place to testify or to produce information 

in an official proceeding is guilty of a class A misdemeanor i f ,  without lawful privilege. 

he fails to appear or to produce the information at that time and place. 



2.  REFUSAL TO BE SWORN. A person attending an official proceeding i s  7 
guilty of a class A misdemeanor if, without lawful privilege, he fails to comply with 

a lawful order: 

a.  To occupy or  remain at the designated place from which he is  to testify 

as a witness in such proceeding; or 

b. To be sworn or to make equivalent affirmation as a witness in such 

proceeding. 

3. DEFENSES. It is  a defense to a prosecution under this section that the 

defendant: 

a.  Was prevented from appearing at the specified time and place or  

unable to produce the information because of circumstances to the 

creation of which he did not contribute in reckless disregard of the 

requirement to appear or to produce: or 

b .  Complied with the order before his failure to do so substantially 

affected the proceeding. 

4. DEFINITIONS. In this section, and in section 1343: 

a.  "Official proceeding" means: 

(1) An official proceeding before a judge or court of this state, 

a magistrate, or a grand jury; 

(2)  An official proceeding before the legislative assembly, or one 

of its session or interim committees; 

(3) An official proceeding in which, - pursuant to lawful authority, - 

a court orders attendance or the production of information; 

(4) An official proceeding before an authorized agency; 



(5) An official proceeding which otherwise is  made expressly subject 

to this section; 

b .  "Authorized agency" means an agency authorized by statute to issue 

subpoenas or similar process supported by the sanctions of this section; 

c . "Information" means a book, paper,  document, record, or other 

tangible object. c .. 

SECTION 1343. REFUSAL TO TESTIFY.) 

1. OFFENSE. A person is guilty of a class A misdemeanor if, without lawful 

privilege, he refuses: 

a .  To answer a question pertinent to the subject under inquiry in an 

official proceeding before the legislative assembly, or one of its session 

or interim committees, and continues in such a refusal after the presiding 

officer directs him to answer, and advises him that his continuing 

refusal may make him subject to criminal prosecution; or 

b .  To answer a question in any other official proceeding and continues 

in such refusal after a court or judge directs or orders him to answer 

and advises him that his continuing refusal may make him subject to 

criminal prosecution. 

2 .  DEFENSE. It is a defense to a prosecution under this section that the 

defendant complied with the direction or order before his refusal to do so substantially 

affected the proceeding. 

SECTION 1344. HINDERING PROCEEDINGS BY DISORDERLY CONDUCT. ) 

1. INTENTIONAL HINDERING. A person is  guilty of a class A misdemeanor 

i f  he intentionally hinders an official proceeding by noise or violent or tumultuous 

behavior or disturbance. 



2.  RECKLESS HINDERING. A person is guilty of an offense if he recklessly 7 
hinders an official proceeding by noise or violent or tumultuous behavior or 

disturbance. The offense is  a class B misdemeanor if it continues after explicit 

official request to desist. Otherwise it is an infraction. 

SECTION 1345. DISOBEDIENCE OF JUDICIAL ORDER. ) 

1. OFFENSE. A person is guilty of a class A misdemeanor if he disobeys or  

resists a lawful temporary restraining order or preliminary or final injunction o r  

other final order ,  other than for the payment of money, of a court of this state. 

2 .  FINES. Notwithstanding the limitations of section 3301, the defendant may 

be sentenced to pay a fine in any amount deemed just by the court. 

SECTION 1346. SOLICITING OBSTRUCTION OF PROCEEDINGS .) A person 

is guilty of a class A misdemeanor if  he solicits another to commit an offense defined 

in sections 1342, 1343, 1344, or 1345. 

SECTION 1351. PERJURY. ) 

1. OFFENSE. A person i s  guilty of perjury,  a class C felony, if, in an official 

proceeding, he makes a false statement under oath or equivalent affirmation, or  swears 
T 

or affirms the truth of a false statement previously made, when the statement is material 

and he does not believe it to be true. 

2.  PROOF. Commission of perjury need not be proved by any particular number 

of witnesses or by documentary or other types of evidence. 

3 .  INCONSISTENT STATEMENTS. Where in the course of one or more official 

proceedings, the defendant made a statement under oath or equivalent affirmation 

inconsistent with another statement made by him under oath or equivalent affirmation 

to the degree that one of them is necessarily false, both having been made within the 1 



period of the statute of limitations, the prosecution may set forth the statements in a 

single count alleging in the alternative that one or the other was false and not believed 

by the defendant to be true. Proof that the defendant made such statements shall 

constitute a prima facie case that one or the other of the statements was false; but in 

the absence of sufficient proof of which statement was false, the defendant may be 

convicted under this section only if each of such statements was material to the 

official proceeding in which it was made. 

SECTION 1352. FALSE STATEMENTS .) 

1. FALSE SWEARING IN OFFICIAL PROCEEDINGS. A person is  guilty of a class 

A misdemeanor if, in an official proceeding, he makes a false statement, whether or  

not material, under oath or  equivalent affirmation, or swears or affirms the truth of 

such a statement previously made, i f  he does not believe the statement to be t rue.  

2 .  OTHER FALSITY IN GOVERNMENTAL R'IATTERS. A person is guilty of a 

class A misdemeanor i f ,  in  a governmental matter, he: 

Makes a false written statement, when the statement is  material and 

he does not believe it to be true; 

Intentionally creates a false impression in a written application for 

a pecuniary or other benefit, by omitting information necessary to 

prevent a material statement therein from being misleading; 

Submits or  invites reliance on any material writing which he knows 

to be forged, altered, or otherwise lacking in authenticity; 

Submits or invites reliance on any sample, specimen, map, boundary- 

mark or other objection which he knows to be false in a material 

respect; o r  

Uses a tr ick,  scheme, or device which he knows to be misleading 

in a material respect. 



3 .  STATEMENT IN CRIMINAL INVESTIGATION. This section does not apply to 9 

information given during the course of an investigation into possible commission of an 

offense unless the information is given in an official proceeding or the declarant is 

otherwise under a legal duty to give the information. Inapplicability under this 

subsection is a defense. 

4. DEFINITION. A matter is a "governmental matter" if it is within the 

jurisdiction of a government office or agency, or of an office, agency, or other 

establishment in the legislative or the judicial branch of government. 

SECTION 1354. FALSE REPORTS TO LAW ENFORCEMENT OFFICERS OR 

SECURITY OFFICIALS .) A person is guilty of a class A misdemeanor if he: 

1. Gives false information to a law enforcement officer with intent to falsely 

implicate another; or 

2. Falsely reports to a law enforcement officer or other security official 

the occurrence of a crime of violence or other incident calling for an 

emergency response when he knows that the incident did not occur. 

"Security officialt' means (((fireman or other))) a - public servant r e s p o n s i b l q  

for averting or dealing with emergencies involving public safety. 

SECTION 1355. GENERAL PROVISIONS FOR CHAPTER 13. ) 

1. MATERIALITY. Falsification i s  material under sections 1351, 1352, 

and 1354, - regardless of the admissibility of the statement under rules of evidence, 

if it could have affected the course or outcome of the official proceeding or the dis- 

position of the matter in which the statement is made. Whether a falsification is 

material in a given factual situation i s  a question of law. It is no defense that the 

declarant mistakenly believed the falsification to be immaterial. 
T 



2.  IRREGULARITIES NO DEFENSE. It is  no defense to a prosecution under 

sections 1351 or 1352 that the oath or affirmation was administered or taken in an 

irregular manner or  that the declarant was not competent to make the statement. A 

document purporting to be  made upon oath or affirmation at a time when the actor 

represents it as being so verified shall be deemed to have been duly sworn or  affirmed. 

3 .  DEFENSE OF RETRACTION : -3 is  a defense to a prosecution under sections 

1351, 1352, or 1354 that the actor retracted the falsification in the course of the 

official proceeding or  matter in which it was made, if in fact he did so before it 

became manifest that the falsification was or would be exposed and before the 

falsification substantially affected the proceeding or the matter. 

4. DEFINITION OF "STATEMENTtt. In section 1351 and 1352, "statementtt 

means any representation, but includes a representation of opinion, belief, or other 

state of mind only if  the representation clearly relates to state of mind apart from or  

in addition to any facts which are  the subject of the representation. 

SECTION 1356. TARIPERING WITH PUBLIC RECORDS. ) 

1. OFFENSE. A person is  guilty of a class A misdemeanor if he: 

a .  Knowingly makes a false entry in or false alteration of a government 

record; or 

b . Knowingly, - without lawful authority, - destroys, conceals, removes, - 

or otherwise impairs the verity or availability of a government record. 

2 .  DEFINITION. In this section "government record" means: 

a .  Any record, document, - or thing belonging to,  or received or kept 

by the government for information or record; 

b . Any other record, document, - or thing required to be kept by law, 

pursuant, in fact, to a statute which expressly invokes the sanctions 

of this section. 



SEC'I'ION 1361 . I1IZIHERY. ) I 
I .  OFFENSE. A person i s  guilty of bribery, a class C felony, if hc knowingly 

offers, gives, or agrees to give to another, or solicits, accepts, or agrees to accept 

from another, a thing of value as consideration for: 

a. The recipient's official action as  a public servant; or 

b.  The recipient's violation of a known legal duty as a public servant. 

2 .  DEFENSE PRECLUDED. It is no defense to a prosecution under this section 

that a recipient was not qualified to act in the desired way whether because he had not 

yet assumed office, or lacked jurisdiction, or for any other reason. 

3 .  PRIMA FACIE CASE. A prima facie case is established under this section 

upon proof that the actor knew that a thing of pecuniary value was offered, given, or  

agreed to be given by ,  or solicited, accepted, or agreed to be accepted from, a person 

having an interest in an imminent or pending (a) examination, investigation, arrest ,  

or judicial or administrative proceeding, or (b) bid, contract, claim, or application, 

and that interest could be affected by the recipient's performance or nonperformance 

of his official action or violation of his known legal duty as  a public servant. T 

SECTION 1363.  UNLAWFUL COMPENSATION FOR ASSISTANCE IN GOVERNMENT 

MATTERS. ) 

1. RECEIVING UNLAWFUL COMPENSATION. A public servant is guilty of a 

class A misdemeanor if he solicits, accepts, or agrees to accept a thing of pecuniary 

value as compensation for advice or other assistance in preparing or promoting 

a bill. contract, claim, or other matter which is or i s  likely tobe subject to his 

official action. 



2 .  GIVING UNLAWFUL COMPENSATION. A person is  guilty of a class A mis- 

demeanor if he knowingly offers, gives, or agrees to give a thing of pecuniary value 

to a public servant, receipt of which is prohibited by this section. 

SECTION 1364. TRADING IN PUBLIC OFFICE AND POLITICAL ENDORSEhIENT. ) 

1. OFFENSE. A person is guilty of a class A misdemeanor if he solicits, accepts. 

or agrees to accept, or offers, gives, or agrees to give. a thing of pecuniary value 

as consideration for approval or disapproval by a public servant or party official of 

a person for: 

a .  Appointment, employment, advancement, or retention as a public servant; or 

b .  Designation or  nomination as a candidate for elective office. 

2 .  DEFINITIONS. In this section: 

a .  llApprovalll includes recommendation, failure to disapprove, or any other 

manifestation of favor or acquiescence; 

b . ltDisapprovalft includes failure to approve, or any other manifestation 

of disfavor or nonacquiescence; 

c .  "Party officialI1 means a person who holds a position or office in a 

political party,  whether by election, appointment, or otherwise. 

SECTION 1365. TRADING IN SPECIAL INFLUENCE .) A person is guilty of a 

class A misdemeanor if he knowingly offers, gives, or agrees to give, or solicits, 

accepts, or agrees to accept a thing of pecuniary value for exerting, or procuring 

another to exert, special influence upon a public servant with respect to his legal 

duty or official action as a public servant. "Special influence1' means power to influence 

through kinship or by reason of position as a public servant or party official, a s  

defined in section 1364. 



SECTION 1366. THREATENING PUBLIC SERVANTS. 3 
1. THREATS RELATING TO OFFICIAL PROCEEDINGS OR TO SECURE BREACH 

OF DUTY. A person is guilty of a class C felony if he threatens harm to another with 

intent to influence his official action as a public servant in a pending or prospective 

judicial or administrative proceeding held before him, or  with intent to influence 

him to violate his duty as a public servant. 

2 .  OTHER THREATS. A person is guilty of a class C felony if, with intent to 

influence another's official action as a public servant, he threatens: 

a .  To commit any crime or to do anything unlawful; 

b .  To accuse anyone of a crime; or 

c .  To expose a secret or publicize an asserted fact, whether true or 

false, tending to subject any person, living or deceased, to hatred, 

contempt, or ridicule, or to impair another's credit or business repute. 

3 .  DEFENSE PRECLUDED. It is no defense to a prosecution under this section 

that a person whom the actor sought to influence was not qualified to act in the desired 

way whether because he had not yet assumed office, or lacked jurisdiction, or for any 

other reason. 

SECTION 1369. DEFINITIONS FOR SECTIONS 1361 TO 1368.) In sections 1361 

through 1368, "thing of value" and "thing of pecuniary value" does not include (a) 

salary, fees, and other compensation paid by the government in consideration for 

which the official action or legal duty is performed, or (b) concurrence in official 

action in the course of legitimate compromise among public servants, except as  

provided in [section 12-09-11, or its equivalent] . 



SECTION 1371. DISCLOSURE OF CONFIDENTIAL INFORMATION PROVIDED TO 

GOVERNMENT.) A person i s  guilty of a class A misdemeanor if. in knowing violation 

of a statutory duty imposed on him as a public servant,  he discloses any confidential 

information which he has acquired as a public servant. "Confidential information" 

means information made available to the government under a governmental assurance 

of confidence as provided by statute. 

SECTION 1372. SPECULATING OR WAGERING ON OFFICIAL ACTION OR 

INFORMATION. ) 

1. SPECULATING DURING AND AFTER EMPLOYMENT. A person is guilty of 

a class A misdemeanor if during employment as a public servant,  or within one year 

thereafter, in contemplation of official action by himself as  a public servant or by 

a government agency with which he is  or has been associated as a public servant,  

o r  in reliance on information to which he has or hod access only in his capacity as a 

public servant, he: 

a.  Acquires a pecuniary interest in any property, transaction, or 

enterprise which may be affected by such information or official action; 

b.  Speculates or  wagers on the basis of such information or official action; 

or 

c .  Aids another to do any of the foregoing. 

2 .  TAKING OFFICIAL ACTION AFTER SPECULATION. A person is guilty of 

a class A misdemeanor if as  a public servant he takes official action which is likely 

to benefit him as  a result of an acquisition of a pecuniary interest in any property, 

transaction. or enterprise, or  of a speculation or wager, which he made, or caused 

or aided another to make, in contemplation of such official action. 



SECTION 1381. IMPERSONATING OFFICIALS. ) T 
1. OFFENSE. A person i s  guilty of an offense if he falsely pretends to be: 

a .  A public servant and acts as if  to exercise the authority of such public 

servant; or 

b. A public servant or a former public servant and thereby obtains a 

thing of value. 

2 .  DEFENSE PRECLUDED. It is no defense to prosecution under this section 

that the pretended capacity did not exist or the pretended authority could not legally 

or otherwise have been exercised or conferred. 

3. GRADING. An offense under subsection Ib is  a class A misdemeanor. 

An offense under subsection la i s  a class B misdemeanor. 

SECTION 1501. OFFICIAL OPPRESSION. ) A person acting or purporting to act 

in an official capacity or taking advantage of such actual or purported capacity 

commits a misdemeanor i f ,  knowing that his conduct i s  illegal, he: 

1. Subjects another to arrest ,  detention, search, seizure, mistreatment, 

dispossession, assessment, lien, or other infringement of personal or property 
T 

rights; or 

2 .  Denies or impedes another in the exercise or enjoyment of any right,  

privilege, power, or immunity. 

SECTION 1511. (To be redrafted, see pages 34 and 35 of minutes .) 

SECTION 1512. (To be redrafted, see pages 35 and 36 of minutes. ) 

SECTION 1561. INTERCEPTION OF WIRE OR ORAL COMMUNICATIONS - 

EAVESDROPPING. ) 

1. OFFENSE. A person is  guilty of a class C felony if he: 



Intentionally intercepts any wire or oral communication by use of any 

electronic, mechanical, or other device: or 

Intentionally discloses to any other person or intentionally uses 

the contents of any wire or oral communication, knowing that the 

information was obtained through the interception of a wire or oral 

communication; or 

2 .  A person is guilty of a class A misdemeanor if he secretly loiters 

about any building with intent to overhear discourse or conversation 

therein and to repeat or publish the same with intent to vex, annoy, 

or injure others. 

3 .  DEFENSES. It is a defense to a prosecution under subsection 1 that: 

a. The actor was authorized by law to intercept, disclose, or use.  as  

the case may be ,  the wire or oral communication (((under [ 18 U . S . C . 

Sections 2516-19, 2511(2) (a) & Cb) I 1)); 

b .  The actor was (i) a person acting under color of law to intercept a 

wire or oral communication and (ii) he was a party to the communica- 

tion or one of the parties to the communication had given prior consent 

to such intercebtion; 

c .  (i) The actor was a party to the communication or one of the parties to 

the communication had given prior consent to such interception and 

(ii) such communication was not intercepted for the purpose of 

committing a crime or other unlawful harm . 

SECTION 1562. TRAFFIC IN INTERCEPTING DEVICES. ) 

1. MANUFACTURE, DISTRIBUTION, OR POSSESSION. A person is  guilty of 

G class C felony i f ,  within this state, he manufactures, assembles, possesses, 



transports, - or sells on electronic, mechanical, or other device, knowing that the T 
2. 

design of such device renders it primarily useful for the purpose of the surreptitious 

interception of wire or oral communications. 

2 .  ADVERTISING. A person is guilty of a class A misdemeanor if he places, - 

in a newspaper, magazine, handbill, or other publication published in this state, 

an advertisement of an electronic, mechanical, or other device, knowing that the design 

of such device renders it primarily useful for surreptitious interception of wire or  

oral communications, or knowing that such advertisement promotes the use of such 

device for surreptitious interception of wire or oral communications. 

3. DEFENSES. It is a defense to a prosecution under this section that the 

actor was: 

a .  An officer, agent, or employee of, or a person under contract with, 

a communications common carr ier ,  acting within the normal course of 

the business of the communications common carrier; or 

b .  A public servant acting in the course of his official duties or a person 

acting within the scope of a government contract made by a person 

acting in the course of his official duties. 

SECTION 1563. DEFINITIONS FOR SECTIONS 1561 TO 1563.) In sections 

1561 to 1563: 

1. "Wire communication" means any communication made in whole or in part 

through the use of facilities for the transmission of communications by the aid of wire,  

cable, or other like connection between the point of origin and the point of reception 

furnished or operated by any person engaged as a common carrier in providing or  

operating such facilities for the transmission of interstate or foreign communications; 9 



2 .  "Oral communication" means any oral communication uttered by a person 

exhibiting an expectation that such communication is  not subject to interception under 

circumstances justifying such expectation; 

3 .  "Interceptt1 means the aural acquisition of the contents of any wire 

or oral communication through the use of an electronic, mechanical, or other 

device. or by secretly overhearire the communication; 

4.  "Electronic, mechanical, or other device" means any device or apparatus 

which can be used to intercept a wire or oral communication other than: 

a .  Any telephone .or telegraph instrument, equipment, or facility, or 

any component thereof, (A) furnished to the subscriber or user by 

a communications common carrier in the ordinary course of its business 

and being used by subscriber or user in the ordinary course of its 

business; or  (B) being used by a communications common carrier in 

the ordinary course of its business, or by an investigative or law 

enforcement officer in the ordinary course of his duties; 

b .  A hearing aid or  similar device being used to correct subnormal 

hearing to not better than normal; 

5. llContents", when used with respect to any wire or oral communication, 

includes any information concerning the identity of the parties to such communication 

or the existence, substance, purport, or meaning of that communication; 

6. "Communications common carrierf1 shall have the meaning prescribed for 

the term "common carrier" by section 8-07-01. 

SECTION 1564. INTERCEPTION OF CORRESPONDENCE. ) 

1. OFFENSE. A person is guilty of a class A misdemeanor if, knowing that a 

letter, postal card,  or other written private correspondence has not yet been delivered 



to the person to whom it is directed, and knowing that he does not have the consent ? 
of the sender or receiver of the correspondence, he: 

a. Damages or destroys the correspondence, with intent to prevent i ts  

delivery; 

b . Opens or reads sealed correspondence, with intent to discover its 

contents; or 

c .  Knowing that sealed correspondence has been opened or read in 

violation of subparagraph b , intentionally divulges its contents, in 

whole or  in part ,  or a summary of any portion thereof. 

SECTION 1601. MURDER .) A person is guilty of murder, a class A felony, 

if he: 

1. Intentionally or knowingly causes the death of another human being; 

2 .  Causes the death of another human being under circumstances manifesting 

extreme indifference to the value of human life; or 

3 .  Acting either alone or with one or more other persons, commits or  attempts 

to commit treason, robbery, burglary, kidnapping, felonious restraint , - 
arson, rape, aggravated involuntary sodomy, or escape and, in the course 

of and in furtherance of such crime or of immediate flight therefrom, he ,  

or another participant, if there be any, causes the death of a person other 

than one of the participants; except that in any prosecution under this 

subsection in which the defendant was not the only participant in the 

underlying crime, it is an affirmative defense that the defendant: 

a .  Did not commit the homicidal act or in any way solicit, command, 

induce, procure,  counsel, or aid the commission thereof; and 



Was not armed with a firearm, destructive device. dangerous weapon. 

or other weapon which under the circumstances indicated a readiness 

to inflict serious bodily injury: and 

Reasonably believed that no other participant was armed with such a 

weapon; and 

Reasonably believed that no other participant intended to engage in 

conduct likely to result in death or serious bodily injuly . 
Subsections 1 and 2 shall be inapplicable in the circumstances covered by subsection 2 

of section 1602. 

SECTION 1602. hIANSLAUGHTER .) A person is  guilty of manslaughter, a 

class B felony, i f  he: 

1. Recklessly causes the death of another human being; or 

2 .  Causes the death of another human being under circumstances which would 

be murder, except that he causes the death under the influence of extreme 

emotional disturbance for which there is reasonable excuse. The reason- 

ableness of the excuse shall be determined from the viewpoint of a person 

in his situation under the circumstances as he believes them to be. An 

emotional disturbance is excusable, within the meaning of this subsection. 

i f  it i s  occasioned by any provocation, event, or situation for which the 

offender was not culpably responsible. 

SECTION 1603. NEGLIGENT NOI1IICIDE.) A person i s  guilty of a class C felony 

if he negligently causes the death of another human being. 

SECTION 1611. SIMPLE ASSAULT. ) 

1. OFFENSE. A person i s  guilty of an offense if  he: 

2 5 a.  Willfully causes bodily injury to another human being; or 



b .  Negligently causes bodily injury to another human being by means of 7 
a firearm, destructive device, or other weapon, the use of which 

against a human being is  likely to cause death or serious bodily injury. 

2 .  GRADING. (To be redrafted, see page 51 of the minutes. ) 

SECTION 1612. AGGRAVATED ASSAULT. ) A person is guilty of a class C felony 

if he: 

1. Willfully causes serious bodily injury to another human being; 

2 .  Knowingly causes bodily injury to another human being with a dangerous 

weapon or other weapon, the possession of which under the circumstances 

indicates an intent or readiness to inflict serious bodily injury; 

3 .  Causes bodily injury to another human being while attempting to inflict 

serious bodily injury on any human being; or 

4 .  Fires a firearm or hurls a destructive device against another human being. 

SECTION 1613. RECKLESS ENDANGERMENT .) A person is  guilty of an offense 

if he creates a substantial r isk of serious bodily injury or death to another. The 

offense is  a class C felony if the circumstances manifest his extreme indifference to the 
T 

value of human life. Otherwise it i s  a class A misdemeanor. There is  risk within the 

meaning of this section if the potential for harm exists, whether or not a particular 

person's safety is  actually jeopardized. 

SECTION 1614. TERRORIZING.) A person is  guilty of a class C felony if he: 

1. Threatens to commit any crime of violence or act dangerous to human 

life, or 

2 .  Falsely informs another that a situation dangerous to human life or 

commission of a crime of violence i s  imminent knowing that the information 

is  false. 



with intent to keep another human being in sustained fear for his or another's safety 

or to cause evacuation of a building. place of assembly, or facility of public trans- 

portation, or otherwise to cause serious disruption or public inconvenience, or in 

reckless disregard of the r isk of causing such terror ,  disruption, or inconvenience. 

SECTION 1616. NENACING . ) A person is guilty of a class A misdemeanor if he 

knowingly places or  attempts to place another human being in fear by menacing him 

with imminent serious bodily injury. 

SECTION 161'7. CRIMINAL COERCION. ) 

1. OFFENSE. A person i s  guilty of a class A misdemeanor if ,  with intent to 

compel another to engage in or refrain from conduct, he threatens to: 

a .  Commit any crime; 

b.  Accuse anyone of a crime; 

c .  Expose a secret or publicize an asserted fact, whether true or false, 

tending to subject any person, living or deceased, to hatred, contempt. 

or ridicule, or  to impair another's credit or business repute; or 

d .  Take or withhold official action as  a public servant, or cause a public 

servant to take or withhold official action. 

2 .  DEFENSE. It is an affirmative defense to a prosecution under this section 

that the actor believed, whether or not mistakenly: (a) that the primary purpose of 

the threat was to cause the other to conduct himself in his own best interest or  0) that 

a purpose of the threat was to cause the other to desist from misbehavior, engage in 

behavior from which he could not lawfully abstain, make good a wrong done by him, 

or refrain from taking any action or responsibility for which he was disqualified. 



SECTION 1618. HARASSMENT.) 
T 

1. OFFENSE. A person is  guilty of an offense if ,  with intent to frighten or  

harass another, he: 

a.  Communicates in writing or by telephone a threat to commit any 

violent felony; 

b.  Makes a telephone call anonymously or in offensively coarse 

language; or  

c .  Makes repeated telephone calls, whether or not a conversation ensues,  

with no purpose of legitimate communication. 

2 .  GRADING. The offense is a class A misdemeanor if  it is under subparagraph 

a of subsection 1. Otherwise it is a class B misdemeanor. 

SECTION 1619. CONSENT AS A DEFENSE. ) 

1. WHEN A DEFENSE. When conduct is an offense because it causes or threatens 

bodily injury, consent to such conduct or to the infliction of such injury by all persons 

injured or threatened by the conduct is a defense if: 

a.  Neither the injury inflicted nor the injury threatened is  such as  to 

jeopardize life or seriously impair health; 
T 

b.  The conduct and the injury are  reasonably foreseeable hazards of joint 

participation in a lawful athletic contest or competitive sport; o r  

c .  The conduct and the injury are  reasonably foreseeable hazards of an 

occupation or profession or of medical or scientific experimentation 

conducted by recognized methods, and the persons subjected to such 

conduct or injury,  having been made aware of the risks involved, 

consent to the performance of the conduct or the infliction of the 

injury. 



2 .  Ih'EFFECTIVE CONSENT. Assent does not constitute consent, within the 

meaning of this section, if: 

a .  It is given by  a person who i s  legally incompetent to authorize the 

conduct charged to constitute the offense and such incompetence is 

manifest or known to the actor; 

b .  It is given by  a person who by reason of youth, mental disease or 

defect, or intoxication, i s  manifestly unable or known by the actor 

to be unable to make a reasonable judgment as to the nature or 

harmfulness of the conduct charged to constitute the offense; or  

c. It i s  induced by force, duress,  or deception. 

SECTION 1631. KIDNAPPING. ) 

1. OFFENSESA person is guilty of kidnapping if he abducts another o r ,  having 

abducted another, continues to restrain him, with intent to do the following: 

a .  Hold him for ransom or reward; 

b .  Use him as  a shield or hostage; 

c .  Hold him in a condition of involuntary servitude; 

d .  Terrorize him or a third person; 

e .  Commit a felony or attempt to commit a felony: or 

f .  Interfere with the performance of any government or political function. 

2 .  GRADING. Kidnapping i s  a class A felony unless the actor voluntarily releases 

the victim alive and in a safe place prior to trial ,  in which case it is  a class B felony. 

SECTION 1632. FELONIOUS RESTRAINT .) A person i s  guilty of a class C 

felony, if he: 

1. Knowingly abducts another; 



2 .  Knowingly restrains another under terrorizing circumstances or under 
:T 

circumstances exposing him to risk of serious bodily injury: or 

3. Restrains another with intent to hold him in a condition of involuntary 

servitude. 

SECTION 1633. UNLAWFUL IMPRISONMENT. ) 

1. OFFENSE. A person i s  guilty of a class A misdemeanor if he knowingly 

subjects another to unlawful restraint. 

2. DEFENSE. It is a defense to a prosecution under this section that the 

actor is a parent or person in equivalent relation to the person restrained and that 

the person restrained is (((a child))) less than eighteen years old. 

SECTION 1639. DEFINITIONS FOR SECTIONS 1631 TO 1639). In sections 

1631 to 1639: 

1. "Restrain" means to restrict the movement of a person unlawfully and without 

consent, so as to interfere substantially with his liberty by removing him 

from his place of residence or business, by moving him a substantial distance 

from one place to another, or by confining him for a substantial period. 

9 
Restraint i s  "without consent" if it is accomplished by (a) force, intimidation, 

or deception; or (b) any means, including acquiescence of the victim, if he 

is a child less than fourteen years old or an incompetent person, and if the 

parent, guardian, or person or institution responsible for the general 

supervision of his  welfare has not acquiesced in the movement or confinement; 

2.  "Abduct" means to restrain a person with intent to prevent his liberation by 

(a) secreting or holding him in a.place where he is not likely to be found; or 

(b) endangering or threatening to endanger the safety of any human being. 
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Nakota Room, University Center 

Grand Forks, North Dakota 

The Vice Chairman, Representative Myron Atkinson, called the meeting of the Committee 
on Judiciary "B" to order at 10::15 a.m. in the Nakota Room, University Center, Grand Forks, 
North Dakota, on Tuesday, June 20, 1972. 

Legislative members 
present: Senators Freed, Page 

Representatives Atkinson, Hilleboe , Murphy, Stone 

Citizen members 
present: Judges Lynch, Smith, Pearce 

,Professor Lockney , M r .  Webb 

Legislative members 
absent: Representative Kieffer 

Citizen members 
absent: :fudge Erickstad. M r .  A1 Wolf 

Also present: ' M r .  Charles Travis,  Mr. Leonard Bucklin , M r .  Vance Hill 

(Note: The above listing of persons present does not necessarily reflect their attendance 
during the whole of the Committee meeting, although there was a quorum of Committee 
members present at all times. The Chairman, Senator Freed, was unable to attend until 
the second day of the meeting. ) 

The Vice Chairman asked if there were any additions or corrections to the minutes 
of the meeting of May 11-12, 1972. Professor Lockney stated that on Page 55 in the second 
line of the fifth full paragraph, the word "traditional" should more appropriately be  
"technical". Hearing no objection, the Chairman directed that change to be recorded. 
In addition, Professor Lockney noted that on Page 47 of the minutes of that meeting, the 
last full paragraph, a notation should be made to the effect that he had stated, at that 
meeting, that criminal jurisdiction over nonresident advertisers could also be acquired. . This could be accomplished under legal theories analogous to civil "long-arm" jurisdiction. 

IT WAS THEN MOVED BY PROFESSOR LOCKNEY, SECONDED BY REPRESENTATIVE 
MURPHY, AND UNANIMOUSLY CPRRIED that the minutes of May 11-12, 1972, as corrected, 
be approved. 

The Vice Chairman noted. he intended that the Committee discuss, during this 
meeting, the subject of planning for the remainder of the interim, including the question 
of the desirability of submitting a completed draft to the Forty-third Legislative Assembly. 

p The Vice Chairman stated he had discussed this matter by telephone with the Chairman 
just prior to the meeting, and the Chairman concurred. 



M r .  Hill noted that at the next meeting of the Committee, it was likely the subject -6 

of sentencing would be discussed. He stated he had previously discussed the Committee's 
prior sentencing plan with M r .  Paul Kalin, who is with the National Council on Crime and 
Delinquency. M r .  Hill said he felt it would be valuable for the Committee to hear M r .  
Kalin's views on sentencing, since he was a recognized authority in that field. M r .  Hill 
stated that M r .  Kalin had previously indicated he would be pleased to come and make a 
short presentation to the Committee. However, in order to give M r .  Kalin some advance 
notice, the Committee should make some decisions about its next meeting date at this 
meeting. 

Representative Stone stated she, speaking as a Committee member, would like to hear 
the views of an expert in order to help her make some decision concerning the appropriate 
sentencing plan. The Chairman directed M r .  Hill to call M r .  Kalin during this meeting 
and report to the Committee when M r .  Kalin might have dates available to make a presenta- 
tion, and the Committee would attempt to establish a meeting date accordingly. 

The Chairman noted that Representative Hilleboe would be delayed in reaching Grand 
Forks and had called to request the provisions dealing with rape and other sexual offenses 
be considered later on the Committee's agenda. Therefore, the Chairman, without objection, 
directed the Committee consider the second item on its agenda which was a staff redraft of 
Sections 1701 through 1709 dealing with arson and related offenses. The Chairman called 
on the Committee Counsel for an overview of these sections which reads as follows: 

SECTION 1701. ARSON. ) A person is guilty of arson, a class B felony, if he 

starts or  maintains a fire or causes an explosion with intent to destroy an entire or any 

substantial part of a building or inhabited structure of another or a vital public facility. 

SECTION 1702. ENDANGERING BY FIRE OR EXPLOSION. ) 

1. OFFENSE. A person is guilty of an offense i f  he intentionally starts or maintains 

a fire or causes an explosion and thereby recklessly: 

a .  Places another person in danger of death or bodily injury; 

b .  Places an entire or any substantial part of a building or inhabited struc- 

ture of another or a vital public facility in danger of destruction; or 

c. Causes damage to property of another constituting pecuniary loss in 

excess of five thousand dollars. 

2 .  GRADING. The offense is a class B felony if the actor places another person 

,in danger of death under circumstances manifesting an extreme indifference to the value 

11 of human life. Otherwise it is a class C felony. 



SECTION 1703. FAILURE T O  CONTROL OR REPORT A DANGEROUS FIRE. ) A 

person who knows that a fire which was started or maintained, albeit lawfully, by him 

or with his assent, is endangering life or a substantial amount of property of another is 

guilty of a class A misdemeanor i f  he willfully fails either to take reasonable measures 

to put out or control the fire when he can do so without substantial risk to himself, or 

to give a prompt fire alarm. 

SECTION 1704. RELEASE OF DESTRUCTIVE FORCES. ) 

1. CAUSING CATASTROPHE. A person is  guilty of a class B felony if he inten- 

tionally causes a catastrophe by explosion, fire, flood, avalanche, collapse of building, 

release of poison, radioactive material, bacteria, virus,  or other dangerous and difficult- 

to-confine force or substance, and is  guilty of a class C felony if he does so willfully. 

2 .  RISKING CATASTROPHE. A person is  guilty of a class A misdemeanor if he 

7 willfully creates a risk of catastrophe by fire, explosives, or other means listed in 

8 subsection 1, although no fire, explosion, or other destruction results. 

9 3 .  FAILING TO PREVENT CATASTROPHE. A person who knowingly does an act 

10  which causes or which he knows is likely to cause an explosion, f i re ,  flood, avalanche, 

11 collapse of building, or release of poison, radioactive material, bacteria, virus,  or other 

12 dangerous and difficult-to-confine force or substance, or assents to the doing of such 

1 3  act,  is  guilty of a class A misderiieanor if he willfully fails to take reasonable measures 

14  to prevent catastrophe. 

1 5  4. CATASTROPHE DEFINED. Catastrophe means serious bodily injury to ten or 

16 more people or substantial damage to ten or more separate habitations or structures, or . 
17 property loss in excess of five hundred thousand dollars. 

1 SECTION 1705. CRIMINAL MISCHIEF.) 

2 1. OFFENSE. A person is  guilty of an offense if he: 

3 a.  Willfully tampers with tangible property of another so as to endanger 

p 4  person or property; 



b. Willfully damages tangible property of another; or 

c . Negligently damages tangible property of another by fire, explosives, 

or other dangerous means listed in section 1704(1). 

2 .  GRADING. The offense is: 

a .  A class C felony if the actor intentionally causes pecuniary loss in 

excess of five thousand dollars or damages tangible property of another 

by means of an explosive or a destructive device; and 

b.  A class A misdemeanor if the actor recklessly causes pecuniary loss in 

excess of five thousand dollars or if the actor intentionally causes pecuniary 

loss in excess of five hundred dollars. 

Otherwise the offense is a class B misdemeanor. 

SECTION 1706. TAMPERING WITH OR DAMAGING A PUBLIC SERVICE .) 

1. OFFENSE. A person is guilty of an offense if  he causes a substantial interruption 

or  impairment of a public communication, transportation, supply of water, gas, power, or 

other public service by: (a) tampering with or damaging the tangible property of 

another; (b) incapacitating an operator of such service; or (c) negligently damaging the 

tangible property of another by fire,  explosive, or other dangerous means listed in 

section 1704(1). 

2 .  GRADING. The offense i s  a class C felony if the actor engages in the conduct 

intentionally, and a class A misdemeanor if the actor engages in the conduct knowingly 

or recklessly. Otherwise it is a class B misdemeanor. 

SECTION 1708. CONSENT A DEFENSE TO SECTIONS 1701 TO 1706. ) Whenever 

in sections 1 7 0 1  to 1706 it i s  an element of the offense that the property is of another, it 

is a defense to a prosecution under those sections that the other has consented to the 

-actor's conduct with respect to the property. 

SECTION 1709. DEFINITIONS FOR SECTIONS 1701 TO 1709. ) In sections 1701 to 

1709: 

1. "Inhabited structure1' means a structure or vehicle: 



a. Where any person lives or carries on business or other calling; 

b . Where people assemble for purposes of business, government, education, 

religion, entertknment , or public transportation; or 

c.  Which is used for overnight accommodation of persons. 

Any structure or vehicle is deemed to be "inhabitedv regardless of whether a person 

is actually present. If a building or structure is divided into separately inhabited units, 
I 

any unit which is property of another constitutes an inhabited structure of another; 

2 .  Property is that "of another" if anyone other than the actor has a possessory 

o r  proprietary interest therein; 

3 .  "Vital public facility" includes a facility maintained for use as a bridge (whether 

over land or water) , dam , tunnel, wharf, communications installation, or power station. 

The Committee Counsel noted Sections 1701 through 1709 deal with the crimes of arson, 
endangering by fire or explosion, causing or risking a "catastrophe", failing to control or 
report a dangerous fire,  criminal mischief, and tampering with or damaging a "public 
service" . 

The gist of the "arson" offenses defined in Sections 1701 and 1702 is the prohibition 
against the starting or maintaining of fires or the causing of explosions which destroy the 
buildings or inhabited structures "of another". 

The offense of arson, as  contained in the proposed Federal Criminal Code, would be 
broadened in comparison to present North Dakota law by the inclusion of destruction by 
"explosion", since present North Dakota law is limited to "burning". 

On the other hand, Committee Counsel noted the FCC arson provisions do not extend 
to the burning of one's own property, whereas that action is presently considered arson in 
North Dakota. The federal drafters' rationale for not including the burning of one's 
own property as  arson is that it is usually done, if done at all with criminal intent, in order 
to perpetrate a fraud on someone else with an interest in the property. Since perpetration 
of fraud to acquire the money or property of another is covered under the theft provisions, 
the federal drafters felt it need not be covered under arson, since the gist of the arson 
offense relates to the danger to other human beings, which supposedly is not present 
when you are burning your own property. If your motive in burning your own property 
is to kill other human beings inside the structure, the appropriate charge under the 
proposed Code provisions would be murder or attempted murder, as the case may be.  

The Committee Counsel noted that Section 1701 provides a maximum penalty for arson 
of 15 years' imprisonment, which i s  a five-year reduction from the maximum penalty available 
under Section 12-34-01 which prohibits the burning of a "dwelling house" or adjoining "out- 
houser' . 

For the willful burning bf any other buildings, except a dwelling, Section 12-34-02 
provides a maximum 10-year p,enalty . Thus, the Section 1701 maximum penalty is a splitting 
of the difference between the maximums available under present North Dakota law. 



The Section 1701 offense requires that the alleged offender have an intent to destroy the 
building or  structure, or a substantial part thereof. The Section 1702 offense, which more 
closely parallels North Dakota law, simply requires the offender to intentionally start or  
maintain the fire or cause the explosion, and be lfrecklessl' as  to whether that action en- 
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dangers persons, property, or  "vital public facilities". Section 1702 penalties are set at a 
maximum of 15 years' imprisonment if the offender places another person in danger of death, 
and at seven years' imprisonment in all other cases. 

The Committee Counsel asked the Committee to note Sections 12-34-03 and 12-34-04, . 
which presently prohibit arson of personal property or insured personal property. These 
provisions would be replaced by Subparagraph c of Subsection 1 of Section 1702 which pro- - 
hibits intentionally starting a fire or  causing an explosion and thereby "recklessly" causing 
damage to llpropertyll (presumably including personal property) of another in excess of 
$5,000 in value. The $5,000 limitation poses a policy question for the Committee, because 
the present offense of arson of personal property occurs when that property exceeds 
$25 in value, and there is no dollar limit when the personal property was insured. 

In light of the fact that fire insurance policies most often contain a deductible provision, 
and that insurable personal property which could be burned rarely has a value of less 
than $25, perhaps no special provisions are needed dealing with arson of insured property. 
However, the Committee Counsel noted the Committee may wish to reduce the $5,000 limita- 
tion contained in Subparagraph c of Subsection 1 of Section 1702. 

Section 1703 makes it an offense to fail to control a fire if  one could do so without 
substantial risk to himself, o r ,  in the alternative, to fail to give a prompt fire alarm. 

A corresponding section does not exist in Title 12, although Section 18-08-03 (read in 
conjunction with Section 18-08-01) makes it a misdemeanor for a person to permit a 
"lawfully set" fire to spread. Thus,  it can be seen that Section 1703 does not create "new 
law" . 

Regarding Section 1704,  the Committee Counsel noted it does create "new law" for 
North Dakota. That section provides that a person commits a Class B felony if  he inten- 
tionally causes a "catastrophe". The person i s  guilty of a Class A misdemeanor if  he 
willfully creates risk of a "catastrophe", or willfully fails to prevent a "catastrophe1'. 

A "catastrophe" is defined as  meaning an event which.causes serious bodily injury 
to 10 o r  more persons, or damage to 10  or more separate buildings or structures, or 
property loss in excess of $500,000. The section creates several policy questions for the 
Committee. First, does North Dakota need such a provision? And second, are the limits 
used to define the term "catastrophe" realistic for a state with a relatively low population? 

The Committee Counsel noted that Section 1705 defines "criminal mischief" and attempts 
to proscribe property damage caused by other than the highly destructive methods 
prohibited under Sections 1701 and 1702. The offenses outlined in Section 1705 are keyed to 
resultant damage to property, or  actual tampering with property. Section 1705 should be read 
in conjunction with Section 1712, to be considered later, which prohibits "criminal trespass". 

The penalty grading of Section 1705 is graduated from a Class B misdemeanor to a 
Class C felony, depending on results. The offense i s  a Class C felony if the offender 
" in tent i~nal ly~~ causes more than $5,000 worth of damage, or if he damages another's 
"tangible property" through use of an explosive or a "destructive device". ("Destructive 
device" is defined in Section 109 (g) .) The offense is a Class A misdemeanor if  the 
offender "recklessly" causes loss in excess of $5,000 or intentionally causes loss in 
excess of $500. In all other cases, the offense is a Class B misdemeanor. These grading 
provisions roughly correspond to the present provisions of Title 1 2  which would be replaced. 



For instance, a person who "maliciously" destroys a book, map, picture, engraving, 
statue, coin, or other work of literature or art on public display is subject to three years' 
maximum imprisonment. The willful injury, defacing, or destruction of any real or 
personal property belonging to another is a misdemeanor under present Section 12-41-10. 
However, the Committee Counsel noted Section 12-41-10 itself presented a policy question 
for the Committee in that, in addition to the criminal penalties, it also provided for treble 
damages in a civil suit based on the willful destruction of real or personal property of 
another. Section 1705,  of course, does not provide specifically for civil liability, although 
civil liability would not be precluded. Treble damages, however, would be precluded 
unless specifically mentioned. 

Section 1706 deals with the person who causes substantial interruption or impairment 
of a public service. That section would replace Section 12-41-05, which makes it a felony 
to break or obstruct a water or gas pipe, and sections in Title 8 and Title 49 which deal 
with the destruction of railroad property or telegraph or telephone lines. The Committee 
Counsel said it seemed logical to encompass all those provisions in a general section 
prohibiting damage to or tampering with the property of or operators of public service 
facilities, which is a broader definition encompassing all of the present similar North 
Dakota statutes, and additional types of public service facilities. 

Section 1706 offenses are graded as Class C felonies i f  the offender acts intentionally; 
and Class A misdemeanors i f  he acts either knowingly or recklessly. In other cases it is 
graded as a Class B misdemeanor. 

Section 1708 would present a policy question for the Committee in that it provides 
that consent of the property owner is a defense to a charge under Sections 1701 through 
1706, when it is an element of the offense charged that the property damaged belonged to 
another. Such a consent defense is not provided for statutorily in Title 12, although it 
is implied from present definitions of arson which require willfulness or malice. A 
person could not be acting willfully or maliciously i f  he had consent of the property 
owner. Therefore, the result of Section 1708 would be to put the burden on the defendant 
to bring the issue of consent forward, whereas under present law the prosecution probably 
has the burden of negating consent from the start. 

Section 1709 provides definitions applicable to the foregoing sections, but does not 
include a definition of the term "property" so as to answer the question of whether or not that 
term includes both real and personal property. I t  can probably be assumed from the 
context in which the term is used in the substantive sections that it does include both 
real and personal property. Committee Counsel noted that the term "inhabited structure" 
as defined included vehicles and places of entertainment, such as stadia, auditoriums, etc . 

Representative Murphy inquired as to the difference between the offenses described 
in Sections 1701 and 1702. The Committee Counsel noted the difference was primarily in 
the intent of the alleged offender. In Section 1701, the alleged offender had to "intend1' 

* that the building or structure, or a substantial part thereof be destroyed as a result of 
his actions. In Section 1702 the alleged offender only had to intentionally start the fire or 
cause the explosion, and be reckless as to what consequences might ensue therefrom, if 
the consequences were danger of death or bodily injury, danger of destruction of the- 
building or "vital public facility" , or danger of damage to property in excess of $5,000. 

Senator Page inquired as to the meaning of the term "vital public facility". Com- 
mittee Counsel noted that a vital public facility was, in the eyes of the federal drafters, 
one which could not be interrupted or impaired without substantial inconvenience or danger 
to a relatively large number of persons. Thus, poisoning of a city's water supply would 
be deemed to be the damaging of a vital public facility. 



Judge Lynch inquired as to whether the words "substantial" and "vital" as used in 
Section 1701 were necessary. In addition, he questioned the desirability of not providing 
that the burning of one's own property is arson. He asked how a person who hired 4 
another to burn his property would be treated with respect to criminal liability. 

The Committee Counsel said that i f  a property owner hired another to burn his property, 
the property owner would be subject to criminal liability under the criminal solicitation or 
facilitation provisions of Sections 1002 and 1003, previously considered and approved by 
the Committee. 

In regard to the fact that the burning of one's own property is  not considered arson 
by this draft, Committee Counsel noted that type of fraud would be covered by other 
provisions. Professor Lockney stated the provisions covering that type of action, generally 
consisting of an attempt to commit fraud on an insurance company, would be covered 
under the theft provisions contained in Sections 1731 through 1734. Judge Lynch stated that 
if the burning of one's own property, with a criminal intention, were covered under other 
provisions, then it was probably appropriate that it not be called arson. 

The Committee discussed at length the burning of one's own property. Judge Smith 
noted burning of one's own property without criminal intent could cause public alarm in 
the neighborhood, and maybe should be the subject of criminal prohibition. However, no 
motion was made in this regard. 

The Committee discussed the term "vital public facility", and especially the definition 
of that term contained in Section 1709.  Judge Pearce stated he felt the term did not need 
to be defined, and that even the open-ended definition contained in Subsection 3 of 
Section 1709 could cause construction problems. 

Judge Lynch noted his problem with the phrase was the inclusion of the word "vital", 
which he felt would cause construction problems. Judge Smith stated he agreed with 
Judge Lynch, especially where the term would need construction beyond the particular 
types of public facilities listed in Subsection 3 of Section 1709. Iie stated he could see 
many legalistic arguments forthcoming regarding whether or not an unmentioned facility 
was "vitalIf . 

Professor Lockney said he believed the intent of the federal drafters in adding the 
phrase "vital public facility" was to extend the definition of "building or inhabited structure1' 
so that courts would no longer have problems in determining whether arson of some place 

which was not clearly a "building" was in fact a criminal offense. He noted that if Judge 
Pearce is concerned about the court extending the definition beyond that contained in 
Section 1709, the definition could be amended so that it reads "'vital public facility' includes, 
but is not limited to", and so on. Judge Pearce noted he did not feel the definition is needed 
at all, but if it i s  to be retained, Professor Lockney's suggestion would be an improvement. 

Professor Lockney stated he disagreed with the striking of the definition, and thought 
it would be helpful to courts in that it would provide specific assurance if one of the named 
"vital public facilities" were involved, and examples of an unnamed "vital public facility'' were 
involved. 

The Committee discussed Section 1703, which makes it an offense to fail to control or 
fail to report a fire. The Committee Counsel noted that the federal drafters had wrestled with 
the question of whether to extend criminal liability under this section to anyone who happens 
upon an existing fire, rather than limiting liability to one who has started the fire originally. 
The Committee discussed such an expansion of the scope of liability under this section for 
North Dakota, but no motion was made in that regard. 



Section 1704, defining the offenses of causing, risking, or failing to prevent a 
"catastrophe" was discussed. Representative Stone inquired as  to whether "causing a 
catastrophet' should not carry a higher penalty than arson or endangering by fire under 
Sections 1701 and 1702. 

Judge Pearce believed that the listing of the means by which a catastrophe might be 
caused in Subsection 1 of Section 1704 was unnecessary, and could cause problems in 
judicial construction. Since the definition of "catastrophe" is hinged to the amount of damage 
caused, Judge Pearce did not feel it was relevant how the catastrophe was caused, and 
could only lead to legal problems should a clever criminal devise an unlisted way of creating 
a catastrophe. 

IT WAS MOVED BY JUDGE PEARCE AND SECONDED BY REPRESENTATIVE MURPHY 
that the words "by explosion, fire, flood, avalanche, collapse of building, I' be deleted 
from Line 3 of Section 1704; that Line 4 be deleted; and that the words "to-confine force 
or substance" be deleted from Line 5 of Section 1704. In addition, the motion included the 
staff preparation of related amendments to the rest of the draft, where reference was made 
to the listing of possible causes of catastrophes. 

Professor Lockney thought the causative definitions contained in Subsection 1 of 
Section 1704 are a valuable aid to judicial construction. Judge Smith stated perhaps 
Professor Lockney's objections could be overcome if the words "by any means" were added 
after the word "catastrophe" in Line 3 .  JUDGE PEARCE, WITH THE CONSENT OF HIS SECOND, 
CONCURRED IN THAT AMENDMENT TO HIS MOTION. JUDGE PEARCE'S MOTION THEN CARRIED. 

The Committee then discussed the desirability of raising the penalty provided for a 
Subsection 1 offense under Section 1704, i.e. causing a "catastrophe". Professor Lockney 
stated he agreed with Representative Stone that the penalty should be increased, since 
causing any "catastrophe" seemed to be a graver offense than simple arson under Sections 
1701 and 1702. Judge Pearce stated he, too, felt the penalty should be raised, but 
probably corresponding raises should be made in the other penalty provisions of Sections 
1704. 

IT WAS MOVED BY PROFESSOR LOCKNEY, SECONDED BY JUDGE LYNCH, AND CARRLED 
that the penalty provisions contained in Section 1704 be raised so that the Subsection 1 offense 
would be a Class B felony, and the Subsections 2 and 3 offenses would be Class C felonies. 

The Committee discussed the definition of "catastrophe" contained in Subsection 4 of 
Section 1704. The Committee Counsel reiterated the fact that limits set in that section perhaps 
were unrealistic for a small state like North Dakota. Judge Lynch stated he agreed, and that 
you certainly did not need to seriously injury 10 people before it would be considered a 
"catastrophe" in North Dakota. Judge Pearce stated he felt that any limitation set would be 
arbitrary, and of course the limitation could be set at one, in which case this section would 
duplicate the offense definitions contained in other sections, such as  aggravated assault. 

Representative Murphy inquired as to whether this section was needed at all. The Com- 
mittee discussed this question at length, and it was noted that if nine buildings or structures 
were destroyed, of course, the prosecutor could charge the offender with nine counts of endan- 
gering by fire or explosion under Section 1702, if the offender used fire or explosion as  his 
means of destruction. However, it was the Committee consensus that Section 1704 probably 
represented a valuable addition to North Dakota criminal law. 

PROFESSOR LOCKNEY MOVED that Subsection 4 of Section 1704 be amended by deleting r the word "ten" in Line 16 of Section 1074 and substituting the word "five" in lieu thereof. THIS 
MOTION FAILED FOR LACK OF A SECOND. 



The Committee discussed Section 1705 defining the offense of "criminal mischief". Judge 
Pearce stated he had problems with the provisions of Subparagraph c of Section 1 of Section 
1705 which made it an offense to "negligently damage1' the tangible property of another by 
fire, explosives, or other dangerous means. H i s  problems had to do with the use of the 
standard of culpability "negligently". Judge Smith stated he had problems in any case with 
a definition of criminal culpability which used the term "negligently1'. He said use of that 
term would cause confusion among lawyers and judges, since that term also has relevance in 
civil cases. The Committee Counsel noted the word "negligently" as used in the proposed 
Federal Criminal Code would more closely equate with "gross negligence" as a civil standard, 
and would not equate with "simple negligence" as that term is used in civil cases. 

IT WAS MOVED BY JUDGE LYNCH AND SECONDED BY JUDGE PEARCE to delete 
Subparagraph c of Subsection 1 of Section 1705 (Lines 6 and 7 of Page 4).  

M r .  Travis, speaking in favor of the motion, stated that with relation to the use of 
"explosives", he felt they could not be used negligently. He felt they were either 
used properly, or "recklessly", and thus, with relation to the causing of damage by use 
of explosives, he felt there was no need for a standard of culpability as low as "negligently". 
JUDGE LYNCH'S MOTION, STATED ABOVE, THEN CARRIED. 

Representative Murphy inquired as to the use of the words "by means of an explosive 
or destructive device" in Subparagraph a of Subsection 2 of Section 1705. Committee 
Counsel noted those words related only to the grading of the offense, so the offense 
would be graded higher if a person "intentionally" damaged tangible property by those 
means. 

The Committee discussed Section 1706 dealing with damaging of or tampering with 
a public service. Mr. Travis noted, for consistency's sake, the "negligently" damaging 
language of Subdivision (c) of Subsection 1 of Section 1706 should be deleted. Judge 
Lynch stated that, without objection, his previous motion could include that language, 
since he would have included it had he been aware of it. Hearing no objection, the Chairman 
directed the Committee Counsel to make that amendment. 

The Committee discussed the "consent defense" provided in Section 1708. After much 
discussion, it was decided that Section 1708 should be included in the draft. 

The Committee discussed Section 1709, and Representative Murphy inquired as to 
whether warehouses and related buildings were covered by the definition of "inhabited 
structure". The Chairman stated that warehouses were covered by use of the term "building" 
in the substantive definition sections (1701 et seq . ) . 

Judge Lynch again referred to the use of the word %ubstantialU in Section 1701. He 
stated he felt that word would provide the basis for much defense objection to prosecution on 
the basis that the defendant did not in fact intend to destroy a "substantial part" of a building, 

~~ 

but only "intended" to destroy an insubstantial part. Judge Lynch asked what difference it  
makes if  someone intentionally sets fire to a building intending to destroy any part of it .  

IT WAS MOVED BY JUDGE LYNCH AND SECONDED BY SENATOR PAGE that the word 
"substantial" in Line 3 of Section 1701 be deleted. 

Professor Lockney inquired as to whether the words "an entire or anyw on Line 2 and 
the words "part or' on Line 3 ought not also to be deleted, so that the intention would only 
be to destroy a building, inhabited structure, or vital public facility. M r .  Travis stated he q 
disagreed with the motion and felt the use of the word "substantial" was valid, and would 
prevent prosecutions for serious felonies where the damage intended amounted to not much 
more than criminal mischief. 



Judge Lynch asked how a trial judge would be able to instruct a jury regarding the word 
"substantial". He stated he wished his motion to include deletion of the word "substantial" in 
Line 5 of Section 1702, and without objection, the Chairman so directed. JUDGE LYNCH'S 
MOTION THEN CARRIED. 

Representative Murphy asked whether Professor Lockney's suggestion should not be 
followed concerning deletion of the remaining language referring to a part of a building. 
After discussion, the Committee decided that that language should remain. - 

IT WAS MOVED BY REPRESENTATIVE MURPHY, SECONDED BY JUDGE LYNCH, AND . CARRIED that the Committee adopt Sections 1701 through 1709, as amended of record. 

(Note: The text of all sections adopted by the Committee are appended to these minutes 
a s  Appendix "A". ) 

The Committee recessed for lunch at 1: 00 p .m . and reconvened at 1: 45 p .m. , at which 
time M r .  Hill reported that he had had a telephone conversation with M r .  Paul Kalin . He said 
M r .  Kalin was available for consultation with the Committee on July 13-14, or during the first 
four days of the following week (July 17-20), 1972. 

The Chairman called on the Committee Counsel for an overview of Sections 1641 through 
1649 dealing with Rape and related offenses, which reads as  follows: 

1 SECTION 1641. RAPE. 

2 1. OFFENSE. A male who has sexual intercourse with a female not his wife is 

3 guil tyofrapeif :  

4 a .  He compels her to submit by force, or by threat of imminent death, serious 

5 bodily injury, or kidnapping, to be inflicted on any human being; 

6 b .  He has substantially impaired her power to appraise or control her conduct 

7 by administering or employing without her knowledge intoxicants or other 

8 means with intent to prevent resistance; or 

9 c. The victim is less than ten years old. 

10 2 .  GRADING. Rape i s  a class A felony if in the course of the offense the actor inflicts 

- 11 serious bodily injury upon the victim, or if his conduct violates subsection l c ,  or if the victim 

1 2  is not a voluntary companion of the actor and has not previously permitted him sexual liberties. 

13 Otherwise rape is a class B felony. 

1 SECTION 1642. GROSS SEXUAL IMPOSITION .) A male who has sexual intercourse with 

2 a female not his wife is guilty of a class C felony if: 

3 1. He knows that she suffers from a mental disease or defect which renders her in- 

p 4  capable of understanding the nature of her conduct; 

5 2.  He knows that she is unaware that a sexual act is being committed upon he r ,  or knows 

6 that she submits because she mistakenly supposes that he is her husband; or  



3 .  He compels her to submit by any threat that would render a female of reasonable 

firmness incapable of resisting. 

SECTION 1643.  AGGRAVATED INVOLUNTARY SODOMY. ) 

1 .  OFFENSE. A person who engages in deviate sexual intercourse with another, or  

who causes another to engage in deviate sexual intercourse, is guilty of an offense if: 

a .  He compels the victim to submit by force or by threat of imminent death, 

serious bodily injury, or kidnapping, to be inflicted on any human being; 

b. He has substantially impaired the victim's power to appraise or control his 

or her conduct by administering or employing without his or her knowledge 

intoxicants or other means with intent to prevent resistance; or 

c .  The victim is less than ten years old. 

2 .  GRADING. The offense is a class A felony if in the course of the offense the actor 

inflicts serious bodily injury upon the victim, or if his conduct violates subsection l c ,  or  if 

the victim is not a voluntary companion of the actor and has not previously permitted him 

sexual liberties. Otherwise the offense is a class B felony. 

SECTION 1644.  INVOLUNTARY SODOMY. A person who engages in deviate sexual 

intercourse with another, or who causes another to engage in deviate sexual intercourse, is 

guilty of a class C felony if: 

1 .  He knows that the other person suffers from a mental disease or defect which renders 

him or her incapable of understanding the nature of his or her conduct; 

2 .  He knows that the other person i s  unaware that a sexual act is being committed upon 

him or her; or 

3 .  He compels the other person to submit by any threat that would render a person of 

reasonable firmness incapable of resisting. 

SECTION 1645.  CORRUPTION OF MINORS. ) 

1. OFFENSE . A male who has sexual intercourse with a female not his wife or any 

person who engages in deviate sexual intercourse with another or causes another to engage -3 

in deviate sexual intercourse is guilty of an offense if the other person is less than sixteen 



years old and the actor is at least five years older than the other person. 

2 .  GRADING. The offense is a class C felony, except when the actor is less than 

twenty-one years old, in which case it is a class A misdemeanor. 

SECTION 1646. SEXUAL ABUSE OF WARDS. 1 A male who has sexual intercourse with 

a female not his wife or any person who engages in deviate sexual intercourse with another 

or causes another to engage in deviate sexual intercourse is guilty of a class A misdemeanor if: 

1. The other person is in official custody or detained in a hospital, prison, or other 

institution and the actor has supervisory or disciplinary authority over the other 

person; or 

2 .  The other person is less than twenty-one years old and the actor is his or her parent, 

guardian, or otherwise responsible for general supervision of the other person's 

welfare. 

SECTION 1647. SEXUAL ASSAULT .) A person who knowingly has sexual contact with 

another not his spouse, or causes such other to have sexual contact with him, is guilty of a 

class B misdemeanor if: 

He knows that the contact is offensive to the other person: 

He knows that the other person suffers from a mental disease or defect which renders 

him or her incapable of understanding the nature of his or her conduct; 

The other person is less than ten years old; 

He has substantially impaired the other person's power to appraise or control his or 

her conduct, by administering or employing without the other's knowledge intoxi- 

cants or other means for the purpose of preventing resistance; 

The other person is in official custody or detained in a hospital, prison, or other 

institution and the actor has supervisory or disciplinary authority over him or her; 

The other person is less than twenty-one years old and the actor is his or her 

parent, guardian, or otherwise responsible for general supervision of the other 

person' s welfare; or 



7. The other person is less than sixteen years old and the actor is not less than 

twenty-one years old. T 

SECTION 1648. GENERAL PROVISIONS FOR SECTIONS 1641 TO 1647. ) 

1. MISTAKE AS TO AGE. In sections 1641 to 1647: (a) when the criminality of conduct 

depends on a child's being below the age of ten, it is no defense that the actor did not know the 

child's age, or reasonably believed the child to be older than ten; (b) when criminality depends 

on the child's being below a critical age older than ten, it is an affirmative defense that the 

actor reasonably believed the child to be of the critical age or above. 

2 .  SPOUSE RELATIONSHIPS. In sections 1641 to 1647, when the definition of an 

offense excludes conduct with a spouse, the exclusion shall be deemed to extend to persons 

living as man and wife, regardless of the legal status of their relationship. The exclusion 

shall be inoperative as respects spouses living apart under a decree of judicial separation. 

Where the definition of an offense excludes conduct with a spouse or conduct by a female, 

this shall not preclude conviction of a spouse or female as accomplice in an offense which 

he or  she causes another person, not within the exclusion, to perform. 

3 .  PROMPT COMPLAINT. No prosecution may be instituted or maintained under 

sections 1641 to 1647 unless the alleged offense was brought to the notice of public authority 

within three months of its occurrence o r ,  where the alleged victim was less than sixteen 

years old or otherwise incompetent to make complaint, within three months after a parent, 

guardian or other competent person specifically interest in the victim, other than the alleged 

offender, learned of the offense. 

((  ((4) State Law. Sections 1645 to 1647 shall not apply to conduct which is not criminal 

under the law of a state within which the conduct occurs. Inapplicability under this sub- 

section is a defense. ) ) ) 

[ 4 .  TESTLVONY OF COMPLAINANTS. No person shall be convicted of any felony under 

sections 1641 to 1645 upon the uncorroborated testimony of the alleged victim. Corroboration 

may be circumstantial. In a prosecution before a jury for an offense under sections 1641 to 

26 1647, ,the jury shall be instructed to evaluate the testimony of a victim or complaining witness 



27 with special care in view of the emotional involvement of the witness and the difficulty of 
P 

28 determining the truth with respect to alleged sexual activities carried out in private. ] 

1 SECTION 1649. DEFINITIONS FOR SECTIONS 1641 TO 1649. ) In sections 1641 to 1649: 

2 1. "Sexual intercourse" occurs upon penetration, however slight; emission is not 

3 required; 

4 2. "Deviate sexual intercourse" means sexual contact between human beings who a re  

5 not husband and wife consisting of contact between the penis and the anus,  the 

6 mouth and the penis, o r  the mouth and the vulva, or any form of sexual inter- 

7 course with an animal; 

8 3 .  "Sexual contact" means any touching of the sexual or other intimate parts of the 

9 person for the purpose of arousing or gratifying sexual desire. 

The Committee Counsel noted this subgrouping of sections covers the crimes of rape ,  
involuntary sodomy, sexual assault, and sexual abuse of a ward. The subgrouping will 
replace all of Chapter 12-30 of the Century Code and several sections in Chapter 12-22. 
The Committee Counsel noted the proposed Federal Criminal Code provisions contain no 
offense definitions comparable to present sections of the Century Code defining fornication, 
adultery, or unlawful cohabitation. 

The first four sections of the subgrouping are  related and use similar language. 
Section 1641 deals with rape,  while Section 1642 deals with "gross sexual imposition". 
In both these sections, the principal offense i s  sexual intercourse with a female who 
is not the wife of the actor. The difference between the two sections is in the level of 
force used, or the extent of the coercion, or the offensiveness of the crime. Sexual 
intercourse by force or threat,  o r  by reducing the victim's power to control her conduct 
by drugs or intoxicants is prohibited by Section 1641. In addition, any sexual inter- 
course with a child who is less than 10 years of age is  a Section 1641 offense. The age 
limit set by Section 1641 provides a policy question for the Committee. If the female 
is unaware that the sexual act is being committed upon her ,  or if she submits because 
she mistakenly believes the actor is  her husband, or if she submits because of a threat 
which could not be resisted by a "female of reasonable firmness", the offense is punishable 
under Section 1642. 

When the victim was not the voluntary companion of the actor and had not previously 
permitted him sexual liberties, Section 1641 rape is  classified as a Class A felony. In all 
other cases it is classified as  a Class B felony. Section 1642 offenses are all classified 
as  Class C felonies. 

Sections 1643 and 1644 punish the person who engages in "deviant sexual intercourse", 
which is defined in Section 1649. The difference between Sections 1643 and 1644 i s  exactly 
the same as the difference between Sections 1641 and 1642. The FCC provisions recognize 
that deviant sexual intercourse committed upon an unwilling person, or in a situation 
where an unwilling person is forced to commit i t ,  i s  just a s  serious as rape. 

Section 1645 is the "statutory rape" provision of the FCC, and differs substantially from 
present North Dakota "statutory rape". Section 1645 is keyed to the relative difference between 



the offender's age and the victim's age, whereas the present North Dakota statutory rape 
provisions are keyed solely to the age of the female victim. 

Committee Counsel noted that under Section 1645, if the victim is less than 16 years 
old and the actor is at least five years older, he is guilty of a Class C felony. However, if 
the actor is less than 2 1  years old himself, the offense is a Class A misdemeanor. This 
latter provision poses a policy question for the Committee which is: Should the age "21" 
be reduced to "18" in order to make it correspond with recently passed provisions 
lowering the age of majority to 18 (for most purposes). 

Section 1645 is principally aimed at mature adults (beyond the age of sexual experi- 
mentation) who are indulging in deliberate corruption of an immature person. If the actor 
is not five years older than the victim, and the victim is older than 10  years old, there is 
no criminal offense. In other words, adolescents who engage in sexual experimentation 
will not be guilty under Section 1645 in most cases. 

Section 1646 proscribes sexual acts committed by an actor who has been placed in a 
position of authority over the "victim". Sexual assault is prohibited by Section 1647. 
Sexual assault is defined as  "sexual contact" in an offensive manner, but not amounting 
to intercourse or deviant sexual intercourse. 

Section 1648 contains some general provisions relating to the preceding sections. 
Subsection 1 of that section provides when a mistake as  to age will be a defense. A mistake 

I as  to age will not be a defense in the case where the offense definition consists only of the 
acts committed on a person of a critical age, e . g . , less than 10 years old. 

Subsection 2 of Section 1648 details those circumstances under which the defense will 
be allowed that the victim was the actor's spouse. Basically, those persons living together 
as man and wife, whether or not married, will be entitled to claim the spouse relationship 
as  a defense, when that defense i s  applicable. On the other hand, persons lawfully 
married will not be able to claim that defense if they are living apart under a decree of 
separation. 

Subsection 3 of Section 1648 is a "statute of limitations", which provides that no 
prosecution can be maintained unless the alleged offense is brought to the notice of public 
authorities within three months after its occurrence, or within three months after the 
parents or guardian become aware of the offense. 

Committee Counsel noted that Section 1648 contained a bracketed Subsection 4, 
wherein federal drafters offered an alternative providing that testimony of an alleged 
victim must be corroborated by other evidence in order that there can be a conviction. 

Section 1649 contains definitions of terms used in the preceding sections. The Com- 
mittee Counsel noted that Subsection 2 of Section 1649 specifically that persons who 
enjoy the status of husband and wife cannot be guilty of "deviant sexual intercourse", thus 
the defined actions engaged in by a husband and wife would no longer be criminal, which is 
a change from present North Dakota law defining "sodomy". 

M r .  Hill stated that, regardless of his personal views, he felt deletion of the crimes 
of fornication, adultery, and unlawful cohabitation could risk the chance of passage of the 
proposed new Criminal Code. He felt the Committee should give a lot of thought to this 
matter. The Chairman noted that regardless of what the Committee does in drafting new 
provisions on sexual offenses, the topic would be much debated, including covering the 
same ground which the Committee might discuss, during the legislative session. 



Professor Lockney suggested the Committee could recognize the current trend toward 
nonprohibition of consensual sexual acts among adults, but could remain neutral a s  to 
whether North Dakota should proscribe that type of conduct. 

Representative Murphy felt North Dakota should definitely have an unlawful cohabi- 
itation provision because a couple could hold themselves out as  man and wife for purposes 
of committing fraud. Representative Hilleboe stated he agreed, but the gist of the wrong 
was not the sexual acts being performed, but rather the fraud being perpetrated. 

The Committee discussed at length the fact that the offenses of fornication, adultery, 
and unlawful cohabitation would not be covered by the proposed federal provisions. The 
Chairman again noted that all the debate which the Committee could engage in would not 
resolve the problem, and would be repeated during the legislative session. However, he 
felt i t  would be valuable to get each member's viewpoint on inclusion or exclusion of those 
named offenses. 

Representative Stone asked what those offenses are.  The Committee Counsel noted 
that fornication consists of simple sexual intercourse between a man and a woman. Adultery 
consists of intercourse between a person who is married and another person who is not 
his spouse. Unlawful cohabitation consists of the open and notorious cohabitation "as 
husband or wife". 

Representative Stone asked whether, with the general breakdown of morals which is 
occurring in our society, this Committee could afford to delete sections prohibiting those 
acts. Representative Murphy said he thought sexual acts between consenting adults 
should not be prohibited by law, but acts which cause public concern, such as desertion 
of a "family" should be covered. He noted that in his district a man and woman had been 
living together for several years and had several children; then the man simply left 
the "family". That type of action should be prevented, since the woman and her children 
will become wards of the State in all likelihood. 

~ u d ~ e  Pearce stated that unenforced laws have a tendency to breed disrespect for the 
law in general. Certainly the provisions against fornication and adultery were unenforced, 
and should they be enforced, a great percentage of the population would be subject to 
prosecution. 

Professor Lockney stated that he agreed with Judge Pearce's premise, but would like 
to add that laws such as  those against fornication and adultery also provided the opportunity 
for discriminatory enforcement, where the motive was not to prosecute the sexual act 
involved, but to get at someone that a prosecutor, or someone with influence over the 
prosecutor, did not like. 

M r .  Webb stated he did not think the Committee should simply adopt the provisions 
of Sections 1641 through 1649 as  they stood, but rather should revise current North Dakota 
law which sorely needed revision. 

Representative Hilleboe stated it was his  opinion that the provisions of Sections 1641 
through 1649 were acceptable if  an additional provision outlawing "unlawful cohabitation1' 
were added to them. In regard to the crime of adultery, he stated that, should it be retained, 
a single female who has intercourse with a married man should also be guilty of the 
offense. He noted that this is not the case under present North Dakota law. 

Judge Pearce suggested the Committee take a vote on the policy question of r whether the Committee's draft should contain provisions outlawing offenses similar to 
the present offenses of fornication and adultery. Professor Lockney concurred in Judge 



Pearce's suggestion, but the Chairman suggested the moment was probably premature, 
and perhaps the Committee should consider the provisions of Sections 1641 through 1649 
in more depth prior to making that policy decision. 

T 

The Committee commenced discussion of Section 1641. Representative Hilleboe noted 
either sex should be able to be guilty of "rape". He said he had given this some thought, 
and would be able to cut down on the number of sections contained in this draft by revamping 
the definitions contained in Section 1649. He stated that if Subsections 1 and 2 of Section 1649 , 

were deleted and a definition of "sexual act" substituted therefor, then Sections 1641 and 1643 
could be combined, as could Sections 1642 and 1644. 

Representative Hilleboe stated his definition of "sexual act" would encompass all of 
the types of "intercourse" presently covered under the definitions in Subsections 1 and 2 
of Section 1649. He stated he also felt that a husband should not be precluded from a 
charge of rape by his wife, nor should the female be precluded from a charge of "rape" 
if Sections 1641 and 1643 were combined. 

After much Committee discussion, IT WAS MOVED BY REPRESENTATIVE HILLEBOE 
AND SECONDED BY MR. WEBB that Subsections 1 and 2 of Section 1649 be deleted and the 1 following definition be substituted therefor as Subsection 1: "Sexual act" means sexual 
contact between two persons consisting of contact between the penis and the vulva, the 

I penis and the anus, the mouth and the penis, or the mouth and the vulva. 
I 
I The Committee discussed Representative Hilleboe's motion at length, and M r .  Webb 

suggested the words "however slight" be added after the words "sexual contact" 
in Representative Hilleboe's motion. After further discussion, including some discussion 
concerning the need for addition of the concept of "penetration", R.EPRESENTATIVE 
HILLEBOE'S MOTION, STATED ABOVE, CARRIED. 

Representative Hilleboe stated that, that motion having passed, he was now prepared 
to move that Sections 1641 and 1643 be combined, using his new definition of "sexual act". 
The Committee discussed that combination, noting it would be best to use essentially the 
language of Section 1643, inserting Representative Hilleboe's definition where appropriate. 
The Committee also discussed the need to add the word "penetration" at an appropriate place 
in the definition of "sexual act". 

IT WAS MOVED BY REPRESENTATIVE HILLEBOE , SECONDED BY MR. WEBB, AND 
CARRIED that Sections 1641 and 1643 be consolidated into one section, using essentially 
the language of Section 1643, and substituting Representative Hilleboe's definition of "sexual 
act1' for the phrase "deviant sexual intercourse" as used in Section 1643. This motion 
included the preparation by the staff of a new title for that section, the wording of which 
is to be left to the staff's discretion. 

Judge Lynch noted the new offense definition now contained in the consolidated section 
included actions between husband and wife as the basis for criminal liability. He said this 
should not be the case, and that if a woman is forced to a sexual act by her husband, she 
should be left with an assault or similar charge, since the sexual connotation of the offense, 
as it would exist under Representative Hilleboe's consolidated section, could give rise to 
much abusive damage to reputation. 

IT WAS MOVED BY JUDGE LYNCH AND SECONDED BY REPRESENTATIVE STONE to add 
the words " , who are not married to each other ,'I after the word "persons" in Representative 
Hilleboe's definition of 'lsexual actu. 

3 



Professor Lockney suggested that consideration be given to use of the word "spouse", 
rather than "married to each other" in order to accord with Subsection 2 of Section 1648. 
JUDGE LYNCH'S MOTION THEN CARRIED, and the Chairman directed the staff to redraft Sub- 
section 1 of Section 1649 (defining "sexual act1') accordingly, taking into account Professor 
Lockneyls suggestion. 

Judge Pearce commented on Subparagraph b of Subsection 1 of Section 1643, which 
conditions commission of the offense on the fact that the offender has deliberately impaired 
the victim's power to resist by administering intoxicants without the victim's knowledge. 
Judge Pearce asked whether or not a person who came upon a previously intoxicated person 
should not be guilty of a s  serious an offense as  if he had administered the intoxicants. The 
Committee discussed Judge Pearce's comments at length. 

Thereafter, IT WAS MOVED BY JUDGE PEARCE AND SECONDED BY REPRESENTATIVE 
STONE that Subsection l (b)  of Section 1643 be redrafted to include within its context situa- 
tions wherein the victim's inability to consent is caused by other than the offender's own act. 
And, more specifically, to include language similar to the first clause of Subsection 2 of 
Section 1642. THIS MOTION CARRIED, with M r .  Webb and Professor Lockney voting in 
the negative. 

IT WAS MOVED BY REPRESENTATIVE HILLEBOE, SECONDED BY MR. WEBB, AND 
CARRIED that Section 1642 be deleted and the new definition of "sexual act" be inserted 
in Section 1644 in the appropriate places, and that Section 1644 be renumbered as  Section 
1642. 

The Committee discussed Section 1645. M r .  Webb noted Section 1645 is not equiva- 
lent to present North Dakota provisions on statutory rape, since present North Dakota 
provisions are keyed to the age of the female, whereas Section 1645 is  keyed to the relative 
age difference between the offender and the victim. M r .  Webb noted the true "statutory 
rape'' provisions of the proposed FCC were contained in Section 1641, which makes sexual 
intercourse with a female less than 10 years old "rape" regardless of her consent. 

The Committee discussed the FCC proposal for lowering the age of "statutory rape" 
to 10 years old. M r .  Webb felt very positively there has to be absolute liability for "statutory 
rape" when the victim is at a tender age, which has to be above 10 years old. IT WAS MOVED 
BY MR. WEBB AND SECONDED BY REPRESENTATIVE STONE that the word "ten" in Line 9 of 
Section 1643 be deleted and the word "fifteen" be substituted in lieu thereof. 

M r .  Webb noted this meant that the victim would in fact be 14 years old or less in the 
situation where the offender could be charged with statutory rape. In addition, M r .  Webb 
noted that if the offender himself were under 18 years of age, he would be handled as  a 
juvenile in most instances. Thereafter, MR. WEBB1 S MOTION LOST. 

IT WAS MOVED BY REPRESENTATIVE STONE, SECONDED BY SENATOR PAGE, AND 
CARRIED, with Judge Pearce voting in the negative, that the word "thirteen" be inserted 
in lieu of the word "ten" in Line 9 of Section 1643. M r .  Webb noted he voted "aye" on the 
motion because a higher age would not be acceptable to the Committee. 

The Committee again discussed Section 1645, and Senator Page inquired why Subsection 
2 made reference to the age of 21  years in terms of making the offense more serious when the 
offender was over 21  years old. He asked i f  that age should not be set at 18 years in light 
of the new definition of an "adult". 

M r .  Webb noted Section 1645 would not punish as  criminal any sexual experimentation 
between teenagers when the girl is over 13 years old and the boy is less than five years 



older. He said it was his feeling that the Committee could not be put in a position where it 
was condoning sexual play between teenagers. Therefore, the age differential provisions 
of Section 1645 should be deleted. 

Representative Hilleboe suggested perhaps Section 1645 could be amended to provide 
that any person who is over 18 years of age and commits a "sexual act" with a person who 
is 18  years of age or less, commits an offense. M r .  Webb suggested the Committee also 
formulate a definition of "public fornication" and make it an offense to publicly fornicate 
with any person. 

IT WAS MOVED BY REPRESENTATIVE HILLEBOE AND SECONDED BY MR. WEBB that 
Section 1645, as presented, be deleted and that the following language be inserted in lieu 
thereof: "Any committing a sexual act with another isguilty of-a Class A misdemeanor 
if the victim is a minor and the actor is an adult .It 

Professor Lockney , in opposition to the motion, stated it was essentially another "statu- 
tory rape" provision and did not at all recognize the intent of the original Section 1645 
regarding "corruption" of minors. The original intent of Section 1645 was to ensure that 
older men (or older women) did not take advantage of the sexual naivete of much younger 
girls (or boys) . 

REPRESENTATIVE HILLEBOE'S MOTION THEN CARRIED with Professor Lockney and 
Judge Pearce voting in the negative. 

The Committee discussed Section 1646 dealing with sexual abuse of persons who are  in 
the custody of the offender, or for whom the offender has general supervisory responsibility. 
Without objection from the Committee, the Chairman directed the staff to substitute the new 
definition of "sexual act" where relevant in Section 1646. Representative Hilleboe said he 
felt the offense defined in Section 1646 was a serious offense and should be graded higher 
than a Class A misdemeanor. The Committee discussed Representative Hilleboe's comments 
and i t  was noted that Section 1646 covers consensual acts, and is aimed primarily at the 
breach of duty on the part of the custodian, parent, or guardian, rather than at the "depravityw 
of the sexual act. 

IT WAS MOVED BY JUDGE PEARCE AND SECONDED BY SENATOR PAGE that Section 
1646 be amended to raise the penalty classification from a Class A misdemeanor to a Class 
C felony. 

It was again noted that the offense defined in Section 1646 could be committed although 
the sexual act itself was the result of consent by both parties, or in fact was the result of 
seduction on the part of the person in custody. It was further noted, by Professor Lockney , 
that the custodian could be amply deterred by a misdemeanor penalty if he were to be 
deterred at all. In addition, the Committee noted Section 1646 dealt with incestuous relation - 
ships which were considered by the federal drafters as  primarily a psychological problem, 
not fit to be treated as  a felony. Thereafter, JUDGE PEARCE , WITH THE CONSENT OF HIS 
SECOND, WITHDREW HIS MOTION. 

Representative Hilleboe suggested that the words "or inducement" be added after the 
word "threat" on Line 8 in Subsection 3 of Section 1644 to cover situations wherein the 
actor's conduct did not amount to a "threat". The Chairman directed the staff to take 
Representative Hilleboe's remarks into consideration in redrafting these sections. 

IT WAS MOVED BY REPRESENTATIVE HILLEBOE, SECONDED BY REPRESENTATIVE 
MURPHY, AND CARRIED that the word "twenty-one" in Line 7 of Section 1646 be deleted 
and the word "eighteen" be inserted in lieu thereof. 



The Committee discussed Section 1647 dealing with sexual assault. IT WAS MOVED BY 
REPRESENTATIVE STONE, SECONDED BY SENATOR PAGE, AND CARRIED, with Judge r Pearce dissenting, that the word "tenf1 in Line 7 of Section 1647 be deleted and the word 
"thirteen1' be inserted in lieu thereof. 

The Committee discussed Subsections 6 and 7 and noted that they have to be changed 
in light of previous amendments to Sections 1645 and 1646. IT WAS MOVED BY REPRESENTA- 
TIVE HILLEBOE, SECONDED BY SENATOR PAGE, AND CARRIED that the word "twenty-one" 
in Line 17 in Section 1647 be deleted and the word "eighteen" be inserted in lieu thereof; 
and that Subsection 7 be amended to take into account the previous amendments to Section 
1645. 

The Committee discussed Subsection 4 of Section 1647 in light of the previous amendment 
to Subparagraph b of Subsection 1 of Section 1643. Committee Counsel noted that in this instance, 
Subsection 4 was probably appropriate. 

The Committee discussed Section 1648, and particularly Subsection 1 dealing with defenses 
based on mistake as to age. The Chairman directed the staff to amend that subsection to accord 
with the critical age established by Section 1643. Judge Pearce requested the minutes record 
his continuing objection to the raising of the "critical age". 

Representative Hilleboe suggested that the words "or conduct by a female" in Line 11 
of Section 1648 be deleted since, in light of previous amendments, they were no longer relevant. 
In addition, the words "or female1' in Line 1 2  of Section 1648 should be deleted. The Chairman 
directed the staff to take Representative Hilleboe's comments into account when redrafting 
these sections. 

The Committee discussed Subsection 3 of Section 1648, which provides a "statute of 
limitations" on offenses defined by Sections 1641 through 1647. IT WAS MOVED BY REPRE- 
SENTATIVE HILLEBOE, SECONDED BY SENATOR PAGE, AND CARRIED that the word "sixteen" 
in Line 16 of Section 1648 be deleted and the word "eighteen" be inserted in lieu thereof. 

The Committee discussed Section 1649 defining the phrases "sexual act" and "sexual 
contactn. M r .  Hil l  noted the definition of "sexual contact" meant a touching for the "purpose 
of arousing or gratifying sexual desire", and wonders about such touching for the purpose 
of embarrassing the person touched. The Committee discussed hIr . Hill's comment, but no 
motion was made. 

The Committee discussed the new definition of "sexual act" and whether that definition 
should include some reference to "penetration". Rlr. Webb said he felt, in light of common 
law construction, the concept of "penetration" should be included in those offenses defined 
as  involving penis-vagina and penis-anus contacts. He stated he was not certain as to 
whether the other "types" of sodomy listed in the definition would require the concept of 
"penetration" . The Chairman directed the staff to do further research on the need for 
including the concept of "penetration" in relation to the other types of "sodomy" defined, 
and to redraft the definition of "sexual act" accordingly. 

Representative Hilleboe noted the change in the definitions contained in Section 1649 
resulted in a deletion of the concept of "bestiality", and inquired whether this was desirable. 
The Committee discussed this comment, and it was noted that "bestiality" was essentially a 
"v i~ t imles s~~  crime. No motion was made regarding Representative Hilleboels comments. 

M r .  Webb stated he felt it necessary, in addition to the provisions covered today, to r cover actions involving public fornication, and, in addition, to provide criminal liability 



for consensual sexual 
in its redraft of these 
fornication, adultery, 

activity between minors. The Chairman directed the staff to include, 
sections, further provisions dealing with the present crimes of 
and unlawful cohabitation. 

The Committee recessed at 5: 50 p .m . on Tuesday, June 20, 1972, and reconvened at  
9: 1 0  a.m. on Wednesday, June 21, 1972, with Senator Howard Freed presiding. 

The Chairman called on the Committee Counsel for an overview of Sections 1711 
through 1719 dealing with burglary and related offenses, and reading as follows: 

SECTION 1711. BURGLARY. 1 

1. OFFENSE. A person is guilty of burglary if he willfully enters or surreptitiously 

remains in a building or occupied structure, or a separately secured or occupied portion 

thereof, when at the time the premises are not open to the public and the actor is not licensed, 

invited, or otherwise privileged to enter or remain as the case may be, with intent to commit 

a crime therein. 

2. GRADING. Burglary is a class B felony if: 

a. The offense is committed at night, and is knowingly perpetrated in the 

dwelling of another; or 

b .  In effecting entry or while in the premises or in immediate flight therefrom, 

the actor inflicts or attempts to inflict bodily injury or physical restraint 

on another, or menaces another with imminent serious bodily injury, or is 

armed with a firearm, destructive device or other weapon the possession 

of which under the circumstances indicates an intent or readiness to inflict 

serious bodily injury. 

Otherwise burglary is a class C felony. 

SECTION 1712.  CRIMINAL TRESPASS. ) 

1. DWELLING; HIGHLY SECURED PREMISES. A person is guilty of a class A mis- 

demeanor if, knowing that he is not licensed o r  privileged to do so, he enters or remains 

in a dwelling or in highly secured premises. 

5 2. BUILDING; STRUCTURE; ENCLOSED PREMISES. A person is guilty of a class 

6 B misdemeanor if ,  knowing that he is not licensed or privileged to do so, he: 



7 a. Enters or remains in any building, occupied structure, or storage struc- 

r 3  ture, or separately secured or occupied portion thereof; or 

9 b. Enters or remains in any place so enclosed as manifestly to exclude intruders. 

3 .  ANY PREMISES. A person is guilty of an infraction if ,  knowing that he is not 

licensed or privileged to do so, he enters or remains in any place as to which notice against 

trespass is given by actual communication to the actor by the person in charge of the premises 

or other authorized person or by posting in a manner reasonably likely to come to the 

attention of intruders. 

4.  DEFENSES. It is a defense to a prosecution under this section that: 

a .  The premises were abandoned; or 

b.  The premises were at the time open to members of the public and the actor 

complied with all lawful conditions imposed on access to or remaining in 

the premises. 

SECTION 1713. BREAKING INTO OR CONCEALMENT WITHIN A VEHICLE. ) 

1. OFFENSE. A person is guilty of an offense if, knowing that he is not licensed or 

privileged to do so, he breaks into a vehicle, vessel or aircraft, or ,  with intent to commit 

a crime, conceals himself therein. 

2 .  GRADING. The offense is a class C felony if the actor is armed with a firearm, 

destructive device, or other weapon the possession of which under the circumstances 

indicates an intent or readiness to inflict serious bodily injury. Otherwise it is a class A 

misdemeanor. 

SECTION 1714. STOWING AWAY .) A person is guilty of a class A misdemeanor i f ,  

knowing that he is not licensed or privileged to do so, he surreptitiously remains aboard 

a vessel or aircraft with intent to obtain transportation. 

SECTION 1719. DEFINITIONS FOR SECTIONS 1711 to 1719.) 

In Sections 1711 to 1719: 

1. "Occupied structureI1 means a structure or vehicle: 

a.  'where any person lives or carries on business or other calling: or 



5 b.  Which is used for overnight accommodation of persons. 

6 Any such structure or vehicle is deemed to be "occupied" regardless of whether a person 

7 is actually present; 

2.  "Storage structure" means any structure, truck, railway car ,  (((vessel))) or 

aircraft which is used primarily for the storage or transportation of property; 

3. "Highly secured premises" means any place, maintained, in fact, by the United 

States, the state of North Dakota, or any real or corporate person, which is continuously 

guarded and where display of visible identification is  required of persons while they are  on 

the premises; 

4. "Dwelling" has the meaning prescribed in section 619; 

5. "Night" means the period between thirty minutes past sunset and thirty 

minutes before sunrise. 

Committee Counsel stated Section 1711 covers burglary and housebreaking and would 
replace the present North Dakota provisions on burglary. Burglary under Section 1711 is 
a Class B felony if the offense is committed at night in a dwelling, or i f  the offender inflicts 
or  attempts to inflict physical restraint or injury on another, or if the offender is armed with 
a firearm or other destructive device in circumstances which indicate that he intended to use 
that weapon to inflict serious bodily injury. In all other cases, burglary is  classified as  a 
Class C felony. 

Section 1711 does not require that the offender "break into" the premises. All that is 
required is that he surreptitiously remain in a building or occupied structure after it has 
been closed to the public, regardless of the fact that he may have lawfully entered in the 
first place. 

Another element of the crime of burglary as defined in Section 1711 is that the 
offender intended to "commit a crime" in the building or occupied structure which he has 
entered, or in which he has "surreptitiously" remained. 

Section 1712 punishes persons who enter upon property without license or privilege 
under circumstances not amounting to burglary under Section 1711 because the intent to 
commit a crime therein is  not an element of the offense. Under Subsection 1 of Section 
1712 the offender is guilty of a Class A misdemeanor if he enters or remains in a dwelling 
or  "highly secured premise" without license. The offender is  guilty of a Class B mis -  
demeanor, under Subsection 2 ,  if he enters any other building or occupied structure or 
other place which is closed with an obvious intent to exclude intruders if he is not licensed 
o r  privileged to so enter (or remain). 

Committee Counsel stated Subsection 3 of Section 1712 provides that a person is 
guilty of an "infraction" if  he trespasses upon the property of another (regardless of how 
it is described) where notice has been given to him not to so trespass. 



Section 1713 is aimed at persons who break into vehicles or aircraft and conceal 
themselves therein with intent to commit a crime. The offense defined in Section 1713 is 
punished as a Class A misdemeanor unless the offender was armed with a firearm or destruc- r tive device in circumstances which indicate that he was ready to inflict serious bodily injury, 
in which case it is a Class C felony. 

Section 1714 defines the offense of stowing away on vessels or aircraft which is 
classified as  a Class A misdemeanor. The offense defined in this section seems to be 
principally one of federal concern and may not be necessary in a redraft of Title 1 2 .  

Section 1719 provides definitions for the foregoing sections. Subsection 3 of that 
section has been amended by the staff to include facilities maintained by the State of 
North Dakota or others within the definition of "a highly secured premise" where those 
facilities otherwise meet the requirements of the definition. 

The Committee discussed the definition of a "highly secured premise" contained 
in Section 1719, and especially the reference to "real or corporate person". M r .  Hil l  noted 
that since the words "real or corporate person" seem to be intended to cover all entities 
which have capacity to own property, no language of ownership was necessary in the 
definition as  long as the building met the other definitional requirements. 

The Committee discussed Section 1712 covering "criminal trespass", and especially 
Subsection 4 providing a defense when the premises trespassed upon were "abandoned". 
M r .  Webb noted one of the problems in his jurisdiction i s  the use of unoccupied farm homes 
by unauthorized persons. The Committee discussed Section l2-35-O4, defining the crime 
of "unlawful entry", which includes an element of an intent to commit a felony, larceny, 
or  malicious mischief in the structure or vehicle entered. 

A lengthy discussion was had concerning whether a defense should be allowed based 

I 
on the fact that the premises entered were "abandoned"; and further, as to the meaning of 
the word "abandoned". Judge Pearce noted the word "abandoned" had a fairly well-defined 
legal meaning and indicated that' the owner intended to rid himself of all indicia of ownership. 

IT WAS MOVED BY MR. WEBB AND SECONDED BY REPRESENTATIVE MURPHY that 
Subsection 4 of Section 1712 be deleted. At the request of the Chairman, THIS MOTION WAS 
TEMPORARILY TABLEDwhile Professor Lockney took time to go to the Law School library to 
determine whether there was a common law definition of "abandonment" which would be 
appropriate or which would answer the Committee's questions concerning the defense 
provided by Subsection 4. I 

The Committee then discussed Subsection 3 of Section 1712 and the fact that it defined 
an offense classified as an "infraction1'. M r .  Webb said he did not believe the Committee 
should be creating "noncriminal" offenses, and that the classification known as "infraction" 
should not be contained in any recommended Committee sentencing classification plan. In 
addition, he felt the offenses defined in Subsection 3 of Section 1712 were serious enough to 
warrant treatment as  Class B misdemeanors. 

Therefore, IT WAS MOVED BY MR. WEBB, SECONDED BY SENATOR PAGE, AND 
CARRIED that the penalty classification for the offenses defined in Subsection 3 of Section 1712 
be raised from "infraction" to "Class B misdemeanor", and that if this change necessitated 
any further redrafting, that redrafting is to be done by the staff. 

With regard to the "abandonment" defense, Judge Pearce noted Section 2 2 1 . 1  of the 
Model Penal Code provides the fact that the building or structure was "abandoned" is an  
"affirmative defense" to a prosecution for burglary. Judge Pearce then quoted from LaFave 
and Scott, Criminal law, Section'96, Pages 716-717, as follows: 



'!The (Model Penal) Code provision covers entry of a 'building or occupied structure' 
4 

which has not been abandoned, thus eliminating the prospect of a burglary conviction 
for such acts as stealing from an unoccupied phone booth, car,  or cave ." 
Judge Pearce indicated the Volume quoted had cited California cases which seemed to 

imply that it was burglary to steal from an unoccupied phone booth, car, or cave. 

The Chairman suggested that perhaps provisions could be drawn which would cover 
"abandoned" farmhouses in a special manner. Representative Murphy noted there are  
all kinds of other buildings located on rural property which are also "abandoned". 
Judge Pearce noted the Model Penal Code provision for an affirmative defense of "abandon- 
ment" applied to its burglary provisions (see MPC , Section 221.1) , rather than to its 
criminal trespass provisions. He  said the abandonment defense was probably more important 
in Section 1711 than in Section 1712. 

M r .  Travis felt the question to be answered in regard to the abandonment defense 
is: What harm is trying to be prevented in Section 1712? If the harm to be prevented is 
invasion of existing property rights, he can't see that the harm is occurring if the property 
is actually legally abandoned. 

The Chairman then called for the question on MR.  WEBB'S MOTION to delete Subsection 
4 of Section 1712, WHICH MOTION CARRIED, with Professor Lockney and Judge Pearce voting 
"nayt' . 

The Committee further discussed Sections 1711 through 1719, and M r .  Webb noted the 
definition of burglary in Section 1711 does away with the "breaking and entering" concept. 
M r .  Webb also noted the provisions of Section 1713 dealing with breaking into a vehicle were 
presently covered under Section 12-35-02, Subsection 9.  Representative Hilleboe inquired 
as to why the offense of breaking into a vehicle did not carry as great a penalty as the offense 
of breaking into an unoccupied structure. 

IT WAS MOVED BY REPRESENTATNE HILLEBOE AND SECONDED BY MR. WEBB that 
the penalty grading in Subsection 2 of Section 1713 be increased by one grade to a Class B 
felony and a Class C felony, instead of a Class C felony and a Class A misdemeanor. The 
Chairman noted that in most instances the fact that penalty classifications are somewhat 
high will be offset by the proper exercise of judicial sentencing discretion. Thereafter 
REPRESENTATIVE HILLEBOE'S MOTION CARRIED. 

IT WAS MOVED BY REPRESENTATNE STONE, SECONDED BY SENATOR PAGE, AND 
CARRIED that the Committee adopt the text of Sections 1711 through 1719, FCC, as amended. 

The Chairman called on the Committee Counsel for an overview of Sections 1721 
through 1741 dealing with robbery and "theft", and reading as follows: 

1 SECTION 1721.  ROBBERY. ) 

2 1. OFFENSE. A person is guilty of robbery if ,  in the course of committing a theft, 

3 he inflicts or attempts to inflict bodily injury upon another, or threatens or menaces 

4 another with imminent bodily injury. 

5 2 .  GRADING. Robbery i s  a class A felony if the actor fires a firearm or explodes 

6 or hurls a destructive device or directs the force of any other dangerous weapon against 



another. Robbery is a class B felony if the robber possesses or pretends to possess a 

firearm, destructive device, or other dangerous weapon, or menaces another with serious 

bodily injury, or inflicts bodily injury upon another, or is aided by an accomplice actually 

present. Otherwise robbery is a class C felony. 

3.  DEFINITIONS. In this section: 

a.  An act shall be deemed "in the course of committing a theft" if it occurs in 

an attempt to commit theft, whether or not the theft is successfully completed, 

or in immediate flight from the commission of, or an unsuccessful effort to 

commit, the theft; 

b. "Dangerous weapon1' means a weapon the possession of which under the 

circumstances indicates an intent or readiness to inflict serious bodily injury. 

SECTION 1731. CONSOLIDATION OF THEFT OFFENSES. ) 

1. CONSTRUCTION. Conduct denominated theft in sections 1732 to 1734 constitutes 

a single offense designed to include the separate offenses heretofore known as larceny, 

stealing, purloining, embezzlement, obtaining money or property by false pretenses, ex- 

tortion, blackmail, fraudulent conversion, receiving stolen property, and the like. 

2 .  CHARGING THEFT. An indictment or information charging theft under sections 

1732 to 1734 which fairly apprises the defendant of the nature of the charges against him 

shall not be deemed insufficient because it fails to specify a particular category of theft. 

The defendant may be found guilty of theft under such an indictment or information if his 

conduct falls under any of sections 1732 to 1734, so long as  the conduct proved is suffi- 

ciently related to the conduct charged that the accused i s  not unfairly surprised by the 

case he must meet. 

SECTION 1732. THEFT OF PROPERTY. ) A person is guilty of theft if he: 

1. Knowingly takes or exercises unauthorized control over, or makes an unauthorized 

transfer of an interest in ,  the property of another with intent to deprive the owner 

thereof; 

2.  Knowingly obtains the property of another by deception or by threat with intent 



6 to deprive the owner thereof, or intentionally deprives another of his property 

by deception or by threat; or 7 
3. Knowingly receives, retains, or disposes of property of another which has been 

stolen, with intent to deprive the owner thereof. 

SECTION 1733. THEFT OF SERVICES .) A person is guilty of theft if: 

1. He intentionally obtains services, known by him to be available only for compen- , 

sation, by deception, threat, false token, or other means to avoid payment for 

the services; or 

2. Having control over the disposition of services of another to which he is not 

entitled, he knowingly diverts those services to his own benefit or to the benefit 

of another not entitled thereto. 

Where compensation for services is ordinarily paid immediately upon their rendition, as in 

the case of hotels, restaurants, and comparable establishments, absconding without pay- 

ment or making provision to pay is prima facie evidence that the services were obtained by 

deception. 

SECTION 1734. THEFT OF PROPERTY LOST, MISLAID OR DELIVERED BY MISTAKE .) 

A person is guilty of theft if he: 

1. Retains or disposes of property of another when he knows it has been lost or 

mislaid, or 

2. Retains or disposes of property of another when he knows it has been delivered 

under a mistake as to the identity of the recipient or as to the nature or amount 

of the property, 

and with intent to deprive the owner of i t ,  he fails to take readily available and reason- 

able measures to restore the property to a person entitled to have it. 

SECTION 1735. GRADING OF THEFT OFFENSES UNDER SECTIONS 1732 to 1734. ) 

1. CLASS B FELONY. Theft under sections 1732 to 1734 is a class B felony if the 

property or services stolen exceed one hundred thousand dollars in value or are acquired 

or retained by a threat to commit a class A o r  class B felony or to inflict serious bodily 
- 

injury on the person threatened or on any other person. 



6 2. CLASS C FELONY. Theft under sections 1732 to 1734 is a class C felony if: 

r 7 a.  The property or services stolen exceed five hundred dollars in value; 

b .  The property or services stolen are acquired or retained by threat and 

are acquired or retained by a public servant by a threat to take or with- 

hold official action, or exceed fifty dollars in value; 

c .  The property or services stolen exceed fifty dollars in value and are acquired 

or retained by a public servant in the course of his official duties; 

d. The property stolen i s  a firearm, ammunition, explosive or destructive device 

14 or an automobile, aircraft, or other motor-propelled vehicle; 

15 e. The property consists of any government file, record, document, or other 

government paper stolen from any government office or from any public 

servant; 

18 f .  The defendant is  in the business of buying or selling stolen property and 

19 he receives, retains, or disposes of the property in the course of that 

20 business; I 

2 1 g. The property stolen consists of any implement, paper, or other thing 

uniquely associated with the preparation of any money, stamp, bond, or 

other document, instrument, or obligation of this state; or 

2 4 h. The property stolen consists of a key or other implement uniquely suited 

2 5 to provide access to property the theft of which would be a felony and it 

26 was stolen to gain such access (( (; or 

27 i. the property i s  stolen from the United States mail and is first class mail or 

28 air mail) ) ) . 
2 9 3. CLASS A MISDEMEANOR. All other theft under sections 1732 to 1734 is a class 

30 A misdemeanor, unless the requirements of subsection 4 or 5 are met. 

3 1 4. CLASS B MISDEMEANOR. Theft under sections 1732 to 1734 of property or 

r 32 services of a value not exceeding fifty dollars shall be a class B misdemeanor if: 

3 3 a. The theft was not committed by threat; 



3 4 b .  The theft was not committed by deception by one who stood in a confidential 

35 or fiduciary relationship to the victim of the theft; and 
9 

3 6 c. The defendant was not a public servant or an officer or employee of a finan- 

37 cia1 institution who committed the theft in the course of his official duties. 

The special classification provided in this subsection shall apply if the offense is classified 

under this subsection in the charge or if, at sentencing, the required factors are established - 

by a preponderance of the evidence. 

[5. INFRACTION. Theft under section 1733 of services of a value not exceeding ten 

dollars shall be an infraction if  the defendant was not a public servant who committed the 

theft in the course of his official duties. The special classification provided in this sub- 

section shall apply if the offense is classified under this subsection in the charge or if, 

at sentencing, the required factors are established by a preponderance of the evidence. 1 

6. ATTEMPT. Notwithstanding the provisions of section 1001 (3) , an attempt to 

commit a theft under sections 1732 to 1734 is punishable equally with the completed offense 

when the actor has completed all of the conduct which he believes necessary on his part to 

complete the theft except receipt of the property. 

7 .  VALUATION. For purposes of grading, the amount involved in a theft under 

sections 1732 to 1734 shall be the highest value by any reasonable standard, regardless 

of the actor's knowledge of such value, of the property or services which were stolen by 

the actor, or which the actor believed that he was stealing, or which the actor could 

reasonably have anticipated to have been the property or services involved. Thefts 

committed pursuant to one scheme or course of conduct, whether from the same person 

or several persons, may be charged as  one offense and the amounts proved to have been 

stolen may be aggregated in determining the grade of the offense. 

SECTION 1736. UNAUTHORIZED USE OF A VEHICLE .) 

1 .  OFFENSE. A person is guilty of an offense if, knowing that he does not have 

the consent of the owner, he takes, operates, or exercises control over an automobile, T 
aircraft, motorcycle, motorboat, or other motor-propelled vehicle of another. 



2.  DEFENSE. It is a defense to a prosecution under this section that the actor 

reasonably believed that the owner would have consented had he known of the conduct 

on which the prosecution was based. 

3 .  GRADING. The offense is a class C felony if the vehicle is an aircraft or  if 

the value of the use of the vehicle and the cost of restoration exceed five hundred dollars. 

Otherwise the offense i s  a class A misdemeanor. 

SECTION 1737. MISAPPLICATION OF ENTRUSTED PROPERTY. ) A person is guilty 

of a class A misdemeanor if he disposes of, uses,  oi' transfers any interest in ,  property 

which has been entrusted to him as a fiduciary, or in his capacity as a public servant or 

an officer, director, agent, employee of, or a person controlling a financial institution, 

in a manner that he knows is not authorized and that he knows to involve a risk of loss 

or  detriment to the owner of the property or to the government or other person for whose 

benefit the property was entrusted. 

SECTION 1738. DEFRAUDING SECURED CREDITORS. ) 

1. OFFENSE. A person is guilty of an offense if he destroys, removes, conceals, 

encumbers, transfers, or otherwise deals with property subject to a security interest 

with intent to prevent collection of the debt represented by the security interest. 

2 .  GRADING. The offense i s  a class A misdemeanor if the property has a value 

exceeding five hundred dollars and a class B misdemeanor if the property has a value 

exceeding fifty dollars. Otherwise it is  an infraction. Value is to be determined as  

provided in section 1735 (7)  . 
SECTION 1739. DEFENSES AND PROOF AS TO THEFT AND RELATED OFFENSES.) 

1. DEFENSES. It is a defense to a prosecution under sections 1732 to 1738 that: 

a .  The actor honestly believed that he had a claim to the property or services 

involved which he was entitled to assert in the manner which forms the 

basis for the charge against him; or 

b. The victim is the actor's spouse, but only when the property involved 

constitutes household or personal effects or other property normally 



accessible to both spouses and the parties involved are living together. 

The term "spouse", as  used in this section, includes persons living 

together a s  man and wife. 

2 .  PROOF. a.  It shall be a prima facie case of theft under sections 1732 to 1734 

if it is shown that a public servant or  an officer, director, agent, or employee of, o r  a 

person connected in any capacity with a financial institution has failed to pay or account 

upon lawful demand for money o r  property entrusted to him as part of his official duties 

or i f  an audit reveals a shortage or falsification of his accounts. b .  It shall be prima 

facie evidence that the actor knows that property has been stolen if it is  shown that, 

being a dealer, he acquired it for a consideration which he knew to be far below its 

reasonable value. "Dealer" means a person, whether licensed or not, who has repeatedly 

engaged in transactions in the type of property involved. 

SECTION 1741. DEFINITIONS FOR THEFT AND RELATED OFFENSES. ) In sections 

1731 to 1741: 

1. "Deception" means: (i) creating or reinforcing a false impression, including 

false impressions as to fact, law, status, value, intention or other state of mind; but 

deception as to a person's intention to perform a promise shall not be inferred from the 

fact alone that he did not substantially perform the promise unless it is  part of a con- 

tinuing scheme to defraud; or  (ii) preventing another from acquiring information which 

would affect his judgment of a transaction; or (iii) failing to correct a false impression 

which the actor previously created or reinforced, or which he knows to be influencing 

another to whom he stands in a fiduciary or confidential relationship; or (iv) failing to 

correct an impression which the actor previously created or reinforced and which the 

actor knows to have become false due to subsequent events; or (v) failing to disclose a 

l ien,  adverse claim, or  other impediment to the enjoyment of property which he transfers 

o r  encumbers in consideration for the property obtained or in order to continue to deprive 

another of his property, whether such impediment is or is not valid, or is or is not a 

matter of official record; or  (vi) using a credit card,  charge plate, or any other instrument 



which purports to evidence an undertaking to pay for property or services delivered or  

rendered to or upon the order of a designated person or  bearer (A) where such instrument 

has been stolen, forged, revoked, or cancelled, or  where for any other reason its use 

by the actor is unauthorized, and (B) where the actor does not have the intention and 

ability to meet all obligations to the issuer arising out of his use of the instrument; or  

(vii) any other scheme to defraud. The term "deception" does not, however, include fal- 

sifications as  to matters having no pecuniary significance, or puffing by statements un- 

likely to deceive ordinary persons in the group addressed. "Puffing" means an exaggerated 

commendation of wares in communications addressed to the public or to a class or  group; 

2 .  "Deprive" means: (i) to withhold property or  to cause it to be withheld either 

permanently or under such circumstances that a major portion of its economic value, 

o r  its use and benefit, has ,  in fact, been appropriated; or (ii) to withhold property or 

to cause it to be withheld with the intent to restore it only upon the payment of a reward 

or  other compensation; or  (iii) to dispose of property or use it or transfer any interest 

in it under circumstances that make its  restoration, in fact, unlikely. 

3 .  "Fiduciary" means a trustee,  guardian, executor, administrator, receiver, or 

any other person acting in a fiduciary capacity, or any person carrying on fiduciary 

functions on behalf of a corporation or  other organization which is a fiduciary; 

4. "Financial institution" means a bank, insurance company, credit union, safety 

deposit company, savings and loan association, investment trust .  or other organization 

held out to the public a s  a place of deposit of funds or medium of savings or collective 

investment; 

5. "Obtain" means: (i) in relation to property, to bring about a transfer or 

purported transfer of an interest in the property, whether to the actor or another; o r  

(ii) in relation to services, to secure performance thereof; 

6. "Property" means any money, tangible or intangible personal property, 

property (whether real or personal) the location of which can be changed (including 

things growing on, affixed to, or found in land and documents although the rights 

represented thereby have no physical location) , contract right,  chose-in-action , 



interest in or  claim to wealth, credit, o r  any other article or  thing of value of any kind. 

"Property" also means real property the location of which cannot be moved if the offense 

involves transfer or  attempted transfer of an interest in the property; 

7. "Property of another" means property in which a person other than the actor 

o r  in which a government has an interest which the actor i s  not privileged to infringe 

without consent, regardless of the fact that the actor also has an interest in the property 

and regardless of the fact that the other person or  government might be precluded from 

civil recovery because the property was used in an unlawful transaction or was subject 

to forfeiture as contraband. Property in possession of the actor shall not be deemed 

property of another who has a security interest therein, even if  legal title i s  in the 

creditor pursuant to a conditional sales contract or other security agreement. "Owner" 

means any person or  a government with an interest in property such that it is "property 

of another" as far as the actor i s  concerned; 

8. "Receiving" means acquiring possession, control, or title, or lending on the 

security of the property; 

9. "Services" means labor, professional service, transportation, telephone, mail 

or  other public service, gas ,  electricity and other public utility services, accommodations 

in hotels, restaurants or  elsewhere, admission to exhibitions, and use of vehicles or  

other property; 

10. "Stolen" means property which has been the subject of theft or robbery or  a 

vehicle which is  received from a person who is then in violation of section 1736; 

11. "Threat" means an expressed purpose, however communicated, to (i) cause 

bodily injury in the future to the person threatened or to any other person; or (ii) cause 

damage to property; or  (iii) subject the person threatened or any other person to physical 

.confinement or  restraint; o r  (iv) engage in other conduct constituting a crime; or  (v) 

accuse anyone of a crime; or  (vi) expose a secret or  publicize an asserted fact, whether 

t rue o r  false, tending to subject a person living or deceased, to hatred, contempt, o r  T 

ridicule or  to impair another's credit or business repute; or  (vii) reveal any information 



sought to be concealed by the person threatened; or (viii) testify or provide information or 

withhold testimony or information with respect to another's legal claim or defense; or  (ix) 

take or  withhold official action as  a public servant, o r  cause a public servant to take or  

withhold official action; or (x) bring about or continue a strike,  boycott, or other similar 

collective action to obtain property or  deprive another of his property which is not 

demanded or received for the benefit of the group which the actor purports to represent; or 

(xi) cause anyone to be dismissed from his employment, unless the property i s  demanded 

or obtained for lawful union purposes; o r  (xii) do any other act which would not in  itself 

substantially benefit the actor or  a group he represents but which is calculated to harm another 

person in a substantial manner with respect to his health, safety, business, employment, 

calling, career,  financial condition, reputation, or  personal relationship. Upon a charge of 

theft, the receipt of property in consideration for taking o r  withholding official action shall 

be deemed to be theft by threat regardless of whether the owner voluntarily parted with 

his property or himself initiated the scheme. 

Committee Counsel said these sections describe two basic offenses--robbery and 
"theft". Section 1721 is the only section which deals with robbery, and it would replace 
the present robbery provisions contained in Chapter 1 2 -  31, NDCC . 

The definition of robbery is fairly simple, but does not work any radical changes 
from the definition of robbery in Section 12-31-01. Robbery is defined as the infliction 
of o r  attempt to inflict bodily injury on another, or the threatening or menacing another 
with "imminent bodily injury" during the course of commission of a "theft". 

Section 1 7 2 1  defines the phrase "course of committing a theft" as including flight 
from the commission of, or an unsuccessful effort to commit the theft. That provision 
seems to be opposite from present North Dakota law. Section 12-31-02 provides the 
force used must be employed to obtain possession of the property stolen, or to overcome 
resistance to the theft. That section goes on to state: "If employed merely as a means 
of escape, it does not constitute robbery." 

Thus,  a policy question is presented for the Committee. Considering the thrust 
of the FCC robbery definition, which is the infliction or threatening of bodily injury,  
the Section 1 7 2 1  definition of "course of committing a theft" seems reasonable. 

Committee Counsel stated that robbery was graded in the FCC provisions as  a 
Class A felony in cases where the robber directs the force of a dangerous weapon against 
another. It is graded as a Class B felony if the robber has an accomplice present o r  
possesses or pretends to possess a firearm or dangerous weapon, or menaces another 
with serious bodily injury. Robbery is a Class C felony in all other cases. 

This gradation is similar to the present gradation in Title 12, which breaks robbery 
into two degrees, punishing first-degree robbery by a maximum of life imprisonment, and 
second-degree robbery by a maximum of ten years. Present law also provides that if two 



or  more persons commit the robbery, they shall be punishable by a maximum of life impri- 
sonment, which corresponds to the provision for grading robbery as a Class B felony, 
which would set a maximum punishment of 15 years' imprisonment. Section 1721 seems 1 
to provide a clear and more concise definition of robbery than do the provisions of 
Chapter 12-31, which would be replaced by Section 1721. 

Sections 1731 through 1741 will, if adopted, work one of the most radical changes in 
current North Dakota law which the Committee will consider. Those sections are an attempt . 

to consolidate all of the so-called "theft offenses", and would include the separate offenses 
now known as larceny, stealing, purloining, embezzlement, obtaining money or property 
by false pretenses, extortion, blackmail, fraudulent conversion, and receipt of stolen 
property. 

The Committee Counsel noted the creation of a consolidated "theft offense'' is the trend 
in modern criminal recodifications. For instance, Kentucky's new Penal Code and Ohio's 
proposed Criminal Code, as well as  Article 223 of the Model Penal Code, all provide for 
consolidated theft offenses. 

Section 1731 provides that the theft offenses are to be construed as consolidating the 
numerous separate offenses previously known in the criminal law, i . e . ,  this section 
provides a statement of "legislative intent". It then goes on to provide that an indictment, 
information, or complaint which "fairly apprises the defendant of the nature of the charges 
against him" is not to be deemed insufficient because it does not specify a particular cate- 
gory of theft. 

Section 1732 defines the offense of "theft of property", as opposed to "theft of 
services" which is covered in Section 1733. The Section 1732 definition covers, in general 
language, almost every conceivable situation in which the offender would take or exercise 
unauthorized control over the property of another, including the making of an unauthorized 
transfer of an interest in the real property of another. A s  an additional example of the 
scope of its coverage, Section 1732 covers the obtaining of property by "threat or 
deception", and thus would replace the classic definition of extortion. 

Section 1732 also prohibits the knowing receipt of or disposing of property of another 
which has been stolen, accompanied by an intention to deprive the owner of that property. 
This portion of Section 1732 would replace Section 12-38-02 dealing with the receipt of 
property in false character with intent to convert the property to the recipient's own use; 
and would also replace Section 12-40-19, which prohibits buying or receiving stolen "personal 
property". 

The Committee should note that since the FCC's theft provisions would replace the 
current definition of "larceny", a broadening of the scope of larceny would occur, since the - 
present North Dakota definition of larceny limits it to the "theft" of personal property. Since 
Section 1732 extends to interest in real property, and Section 1733 covers services, the scope 
of the "larceny" offense would be broadened. 

Section 1733 prohibits the "theft of services" which are defined, by Section 1741, to 
mean labor, professional service, transportation, telephone, mail, or other public service, 
gas,  electricity, and other public utility services, accommodations in hotels, restaurants, 

.or elsewhere, admission to exhibitions, and use of vehicles or other property. Section 1733 
would replace Sections 12-40-17, prohibiting larceny of a passenger ticket; 12-38-11, 
prohibiting the evasion of a hotel bill; and 12-38-13, prohibiting the obtaining of 
tourist camp accommodations by fraud. 7 

Section 1733 also provides that absconding without making payment or provision to pay 
for services which are usually paid for immediately upon rendition, is prima facie evidence 



that the services were obtained by deception. This provision in Section 1733 represents a 
restriction of similar North Dakota provisions on prima facie proof of fraudulent intent. 
Section 12-38-12 makes it a prima facie case if the alleged offender refused or neglected to 
pay on demand; gave negotiable paper which "bounced"; surreptitiously removed his 
baggage; or absconded without offering to pay. Thus, the Committee is faced with a policy 
question as to whether the prima facie evidence provision of Section 1733 should be broadened 
to include all of the situations listed in Section 12-38-12, o r ,  in the alternative, whether 
there should be any provision for establishing elements of the offense on a prima facie basis. 

Section 1734 provides that a person is guilty of theft if he retains or disposes of another's 
property which he knows to have been lost or mislaid; or if he retains or disposes of the 
property of another when it has been delivered to him by mistake, or where the nature or 
amount of the property delivered was the result of a mistake. The offender must act with 
intent to deprive the true owner of the property, and one of the criteria for conviction is 
that the offender failed to take readily available and reasonable measures to restore the 
property to its true owner. Section 1734 would specifically replace Sections 12-40-08 and 
12-40-09, which deal with the concealing of lost goods, or the appropriating of lost property. 

Section 1735 provides grading for the "theft" offenses defined in Sections 1732 through 
1734. Grading can range from a Class B felony to a Class B misdemeanor, i .e.  , from a maxi- 
mum imprisonment of 15 years down to a maximum of 30 days.  

The present North Dakota maximum for grand larceny is imprisonment for ten years ,  
and for larceny of an automobile or motorcycle, imprisonment for seven years. The present 
maximum for extortion is imprisonment for five years.  Thus,  the range of grading of the 
theft offenses under the FCC proposals is  slightly higher than the range under current 
North Dakota law. However, the Class B felony grading does not apply unless the property 
or services stolen exceeded $100,000 in value, or unless the property or services were 
stolen through use of a threat to commit a Class A or Class B felony, or to inflict "serious 
bodily injury" on the person threatened or on any other person. With the emphasis placed 
on either the tremendous value of the property stolen or the risk of commission of a serious 
offense or infliction of serious bodily injury, the possibility of grading certain theft offenses 
a s  Class B felonies seems reasonable. 

If the property or  services stolen exceed $500 in value, or are stolen through use of 
a threat and exceed $50 in value, or are stolen through use of a threat made by a public 
servant "to take or withhold official action", the offense is  graded as a Class C felony, 
punishable by a maximum of seven years' imprisonment. 

Committee Counsel noted this provision for Class C felony gradation represents a 
$400 higher limit than the present North Dakota division between "petit larceny" and 
"grand larceny". The present North Dakota division point between petit larceny and grand 
larceny is  $100 (as the value of the property stolen). 

Section 1735 also sets forth other instances in which the Class C felony gradation 
would apply, which are  when the property or services exceed $50 in value and a re  
"stolen" by a public servant during the course of his official duties; the stolen 
property is a weapon or  a motor-propelled vehicle; the stolen property is a government 
file which was stolen from a government office or a public servant: the defendant is 
in the "business of buying or selling stolen property" and receives the property in 
the course of that business; the property consists of a thing uniquely associated with 
the preparation of documents, instruments, or obligations of this State; or the stolen 
property is a key or other device useful in providing access to still other property, 
and the thief stole it to gain such access. 



All other theft is a Class A misdemeanor or  Class B misdemeanor, depending on 
whether the theft was committed by threat, or deception on the part of a person in a 
fiduciary relationship to the victim, or where the offender was a public servant or officer 

.q 

or  employee of a financial institution; and the property or  services stolen did not exceed 
$50 in value. 

Finally, theft will be classified as  an "infraction" if the value of "services" stolen 
does not exceed $10, and the services were not stolen by a public servant acting in his 
official capacity. This latter provision is in brackets, and i f  the Committee does not 
take affirmative action to adopt i t ,  former Committee procedure would require that it be  
deleted. 

Subsection 6 of Section 1735 provides that attempts to commit thefts shall be punished 
equally with a completed offense "when the actor has completed all of the conduct which he 
believes necessary on his part to complete the theft, except receipt of the property". 
This provision differs slightly from the general grading of criminal attempt contained in 
Section 1001, FCC, which reduces attempt by one grade from the offense attempted, 
unless the conduct constituting the attempt came "dangerously close to commission of the 
crime" . 

Subsection 7 of Section 1735 provides that if several thefts result from "one scheme 
o r  course of conduct" they may be charged as one offense, and all of the amounts of 
property proved to have been stolen may be aggregated and a total "value" arrived at 
to determine the gradation of the offense. This provision represents new statutory law 
for North Dakota, and raises a policy question for the Committee. 

The Committee Counsel stated that Section 1736 makes it a Class A misdemeanor to take 
an automobile, motorcycle, motorboat, or other motor-propelled vehicle without the consent 
of the owner. The offense is upgraded to a Class C felony if the vehicle is  an aircraft, o r  
if the value of the use of the vehicle and cost of restoration exceed $500. This section would 
replace Sections 12-40-06 and 12-40-07, which prohibit the stealing of automobile or motor- 
cycles; or  the driving of a motor vehicle without the owner's permission. Committee Counsel 
noted Section 1736 does not require an intent to deprive the owner of his vehicle, while 
Section 12-40-06 does so require. To that extent, Section 1736 would provide an easier 
burden of proof on the prosecution; however, the maximum potential penalty is  reduced 
correspondingly from seven years1 imprisonment to one year imprisonment, unless the 
value of the use of the vehicle and the cost of restoration exceeds $500, in which case the 
maximum punishment under Section 1736 would be the same as current North Dakota law. 

Section 1736 provides a "defense" if the offender reasonably believed the owner 
would have consented had he known of the offender's culpable conduct. The corresponding 
provision of the Model Penal Code makes the owner's consent (ratification?) an "affirms- 
tive defense". This defense is  not specifically provided for by North Dakota statute, although 
it may be implied as a result of the definition of the offense in Section 12-40-07. 

Section 1737 makes it a Class A misdemeanor for a person to use or transfer property 
which has been entrusted to him in his capacity as a fiduciary, as a public servant, o r  
as  an officer or  employee of a financial institution, when the offender knows that he was not 
authorized to so act, and knows that the action involves a detrimental risk to the owner, or 
to the person for whose benefit the property was entrusted. This section would replace Section 
12-36-10, which provides that it is embezzlement for a fiduciary to fraudulently appropriate . - -  - 

property entrusted to him. 
3 

Section 1738 makes it either a Class A misdemeanor, Class B misdemeanor, or 
infraction to defraud secured creditors, with the dividing line being that the property 
exceeded $500 in value (a Class A misdemeanor) , $50 (a Class B misdemeanor) , or  less 
than $50 (an infraction). 



The Committee Counsel noted that Section 1738 was believed necessary by FCC drafters r because the definition of "property" contained in Section 1741 did not include a security 
interest. Thus, the "theft" provisions would not include the intentional defeating of a 
security interest without a section similar to Section 1738. Title 12 does not contain a 
similar offense definition; however, Sections 13-01-11 and 13-01-12 provide that it is a 
misdemeanor to fraudulently convey property to hinder or delay creditors or to remove or 
dispose of property to defraud creditors. Because it i s  broader, Section 1738 would 
probably be an appropriate provision to be contained in a new Title 12. 

Section 1739 creates two "defenses" to a prosecution for theft. The defenses are: 
1. That the offender honestly believed that he had a claim to the property or services; or 
2 .  That the victim was the offender's spouse, that they were living together, and that the 
property involved was household or other property normally accessible to both spouses. 
Both of these defenses would be new statutory law in North Dakota, although both are probably 
implied from the present definitions of larceny, since a person who had a good faith belief 
that he had a claim to the property involved would hardly be taking it with intent to deprive 
another of his incidents of ownership thereof. The word "spouse" as used in the second 
listed defense includes a man and woman who are living together although not legally married. 

Section 1739 also establishes a prima facie case of theft under Sections 1732 through 
1734 if a public servant or  officer or employee of a financial institution has failed to pay or 
account upon demand for money or  property entrusted to him, or if an audit reveals a 
shortage or falsification in his accounts. In addition, Section 1739 provides that if a person 
is a "dealer" and acquires property for a consideration which he knows to be far below its 
reasonable value, that fact shall be prima facie evidence that the actor ("dealer") knew that 
the property was stolen. A "dealer" is defined as a person, whether or not licensed; who 
has dealt repeatedly in the type of property involved. 

Section 1741, mentioned before, provides definitions for the foregoing sections, 
including a definition of the word "fiduciary" and a definition of the word "property", which 
includes real property where tqe offense defined involves a transfer or attempted transfer 
of an interest in that real property. 

Representative Murphy inquired whether a factual situation involving a person who 
did not "threaten1' his victim, but rather politely asked for property on the person of the 
victim was robbery under Section 1721, when the victim was aware that he was in danger 
if he did not turn over the property. The Committee discussed this question, and it was 
noted this would be robbery, since the "threat" would either be considered as implied, or 
else would be covered by the word "menaces" contained in Line 3 of Section 1721. 

Judge Lynch stated it was his opinion that the provisions (of Sections 1731 through 
1741) for a consolidated theft offense were a definite step forward in criminal code revision. 
M r .  Webb agreed that the consolidated theft provisions were an improvement over current 
North Dakota law. 

professor Lockney read from "Criminal Law" by LaFave and Scott as  follows: 

"The fine distinctions between larceny, embezzlement and false pretenses are  
often difficult to make in a particular case. The principal beneficiary of the difficulty 
is the defendant who undoubtedly has misappropriated another's property in one of 
the three ways covered by the three crimes. The modern remedy is to consolidate 
these three separate crimes (perhaps including also the separate crimes of receiving 
stolen property, and blackmail or extortion) into one consolidated crime called 'theft.' 
Under this plan, one charged with 'theft' can be convicted whether the proof shows 
what was formerly larceny or embezzlement or false pretenses (or receiving, or  
blackmail or extortion) .'I (Id, Page 673. ) 



M r .  Webb said the Committee should note the concept of putting the victim in "fear" 
is no longer stressed in Section 1721 defining robbery. In addition, he noted the various T 
"prima facie" presumptions created by the federal draft may cause problems, especially 
in the constitutional sense. M r .  Webb also noted that Title 35, NDCC , contained sections 
related to Section 1738 dealing with the defrauding of secured creditors, especially in 
relation to evading the provisions of various types of liens. 

The Committee discussed the $100,000 minimum limitation on classifying theft as a 
Class B felony. It was noted that this was probably a high limitation as far as North Dakota 
was concerned. 

IT WAS MOVED BY MR. WEBB, SECONDED BY JUDGE PEARCE, AND CARRIED that 
the words "one hundred" be deleted from Line 3 of Section 1735 (Subsection I ) ,  and that 
the word "ten" be inserted in lieu thereof. 

Judge Lynch inquired as to the meaning of the word "restoration1' in Subsection 3 of 
Section 1736. He wondered whether it encompasses the expenses necessary to retrieve a 
stolen vehicle or aircraft from where the offender may have left it. I 

IT WAS MOVED BY JUDGE PEARCE, SECONDED BY JUDGE LYNCH, AND CARRIED that 
the words "retrieval and" be inserted before the word "restoration" in Line 9 of Section 1736; 

i 
I 

and that the word "exceed" in that same line be deleted, and the word "exceeds" be inserted 
in lieu thereof. 

IT WAS MOVED BY REPRESENTATIVE MURPHY, SECONDED BY REPRESENTATIVE 
STONE, AND CARRIED that the Committee adopt the staff redraft of Sections 1721 through 
1741, as amended. 

The Committee recessed for lunch at 12: 05 p . m .  and reconvened at 1: 00 p.m., at which 
time the Chairman called on the Committee Counsel for an overview of Sections 1751 through 
1755, which cover the offenses of forgery or counterfeiting and related offenses, and reads 
as follows: 

SECTION 175 1. FORGERY OR COUNTERFEITING. ) 

1. OFFENSE. A person is guilty of forgery or counterfeiting i f ,  with intent to 

deceive or harm the government or another person, or with knowledge that he is 

facilitating such deception or harm by another person, he: 

a. Knowingly and falsely makes, completes, or alters any writing; or 

b.  Knowingly utters or possesses a forged or counterfeited writing. 

2 .  GRADING. Forgery or counterfeiting is: 

a. A class B felony if: 

9 (i) The actor forges or counterfeits an obligation or other security of 

10 this state; or 

11 (ii) The offense is committed pursuant to a scheme to defraud another 

12 of money or property of a value in excess of one hundred thousand 

13 dollars; 
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b. A class C felony if: 

The actor i s  a public servant or an officer or employee of a financial 

institution and the offense is committed under color of office or is 

made possible by his office; 

The actor forges or counterfeits foreign money or other legal tender, 
l 

or  utters or possesses any forged or counterfeited obligation or 

security of this state or foreign money or legal tender; 

The actor forges or counterfeits any writing from plates, dies, molds, 

photographs, or other similar instruments designed for multiple 

reproduction; 

The actor forges or counterfeits a writing which purports to have been 

made by the government; or 

the actor utters a forged or counterfeited United States passport or 

certificate of United States naturalization or citizenship; ))) 

The offense is committed pursuant to a scheme to defraud another of 

money or property of a value in excess of five hundred dollars; 

c . A class A misdemeanor in all other cases. 

SECTION 1752. FACILITATION OF COUNTERFEITING. ) 

1. COUNTERFEITING IMPLEMENTS. A person i s  guilty of an offense if, except a s  

authorized by statute or by regulation, he knowingly makes, executes, sells, buys,  

imports, possesses, or otherwise has within his control any plate, stone, paper, tool, 

die,  mold, or other implement or thing uniquely associated with or fitted for the preparation 

of any forged or counterfeited security or tax stamp or any writing which purports to be 

made by this state or any foreign government. 

2 .  COUNTERFEITING IMPRESSIONS. A person is guilty of an offense if, except as  

authorized by statute or by regulation, he: 

a .  Knowingly photographs or otherwise makes a copy of: 

(i) Money or other obligation or security of this state or a foreign government, 

1 2  or any part thereof; or 



(ii) Any plate, stone, tool, die, mold, or other implement or thing uniquely 1 
associated with or fitted for the preparation of any writing 

described in subsection 1; or 

b . Knowingly sells, buys, imports, possesses, or otherwise has within his 

control any photograph or copy the making of which is prohibited by 

subsection 2a. 

3. AUTHORIZATION AS DEFENSE. In a prosecution under this section, authorization 

by statute or by regulation is a defense. 

4. GRADING. An offense defined in this section is a class B felony if the implement 

or the impression relates to the forging or counterfeiting of an obligation or security of 

this state. Otherwise it i s  a class C felony. 

SECTION 1753. DECEPTIVE WRITINGS. ) 

1. OFFENSE. A person is guilty of an offense if, with intent to deceive or harm the 

government or another person, or with knowledge that he is facilitating such a deception or 

harm by another person, he knowingly issues a writing without authority to issue it or  

knowingly utters or possesses a deceptive writing. 

2 .  GRADING. The offense is a class B felony if it is  committed pursuant to a scheme 

to defraud another of money or property of a value in excess of one hundred thousand dollars. 

The offense is a class C felony if (a) the actor is a public servant or an officer or employee 

of a financial institution and the offense is committed under color of office or is made possible 

by his office; or (b) the offense is committed pursuant to a scheme to defraud another of 

moriey or property of a value in excess of five hundred dollars. Otherwise it is a class 

A misdemeanor. 

SECTION 1754. DEFINITIONS FOR SECTIONS 1751 TO 1754.) In sections 1751 to 1754: 

1. The definitions prescribed in section 1741 apply; 

2. "Writing" means (a) any paper, document, or other instrument containing written 

or printed matter or its equivalent, including money, a money order,  bond, public T 

record, affidavit, certificate, contract, security, or obligation, and 0) any coin 

or any gold or silver bar coined or stamped at a mint or assay office or any signa- 



ture , certification, credit card, token, stamp, seal, badge, decoration, medal, 

trademark, or other symbol or evidence of value, right, privilege, or identification 

which is capable of being used to the advantage or disadvantage of the government 

or any person; 

"Without authority" includes conduct that, on the specific occasion called into 

question, is beyond any general authority given by statute, regulation, or agreement; 

"Falsely makes" means to make a writing which purports to be made by the govern- 

ment or another person, or a copy thereof, but which is not because the apparent 

maker is  fictitious or because the writing was made without authority; 

"Falsely completes" means to make an addition to or an insertion in a writing, 

without authority, such that the writing appears to have been made by,  or fully 

authorized by,  its apparent maker; 

"Falsely alters" means to make a change in a writing, without authority, such 

that the writing appears to have been made by ,  or fully authorized by,  its apparent 

maker ; 

TO "forge" or to "counterfeit" a writing means to falsely make, complete, or alter 

the writing, and a "forged" or "counterfeited" writing is a writing which has been 

falsely made, completed, or altered. The terms "forgery" and "counterfeiting" 

and their variants are intended to be synonymous in legal effect; 

"Utter" means to issue, authenticate, transfer , publish, sell, transmit, present, 

use, or otherwise give currency to: 

"Possess" means to receive, conceal, or otherwise exercise control over; 

The term "obligation or other security of this state" means a bond, certificate 

of indebtedness, coupon, fractional note, certificate of deposit, a stamp, or 

other representative of value of whatever denomination, issued pursuant to 

a statute; 

"Security" other than as  provided in subsection 10 includes any note, stock 

certificate, bond, debenture, check, draft, warrant, traveler's check, letter 



of credit, warehouse receipt, negotiable bill of lading, evidence of indebtedness, T 
certificate of interest or participation in any profit-sharing agreement, collateral- 

trust certificate, preorganization certificate or subscription, transferable share, 

investment contract, voting-trust certificate, certificate of interest in tangible 

or intangible property, instrument or document or writing evidencing ownership 

of goods, wares, and merchandise, or transferring or assigning any right, title, 

or interest in or to goods, wares, and merchandise, uncanceled stamp issued 

by a foreign government (whether or not demonetized); or ,  in general, any 

instrument commonly known as a rlsecurityll, or any certificate of interest or 

participation in,  temporary or interim certificate for, receipt for, warrant or 

right to subscribe to or purchase any of the foregoing; 

1 2 .  "Tax stamp" includes any tax stamp, tax token, tax meter imprint, or any other 

form of evidence of an obligation running to a state, or evidence of the discharge 

thereof; 

13. A "deceptive writing" is a writing which (a) has been procured by deception, 

or (b) has been issued without authority. 

SECTION 1755. MAKING OR UTTERING SLUGS. ) 

1. OFFENSE. A person is  guilty of an offense if he makes or utters a slug with 

intent to deprive a supplier of property or service sold or offered by means of a coin 

machine or with knowledge that he is facilitating such a deprivation by another person. 

2 .  GRADING. The offense is a class A misdemeanor if it involves slugs which exceed 

fifty dollars in value. Otherwise it is a class 3 misdemeanor. 

3 .  DEFINITIONS. In this section: 

a .  lrSlugrr means a metal, paper, or other object which by virtue of its size, 

shape or any other quality is capable of being inserted, deposited, or other- 

wise used in a coin machine as an improper but effective substitute for a 

genuine coin, bill, or token; 



b.  "Coin machinen means a coin box, turnstile, vending machine, or other 

mechanical or electronic device or receptacle designed: 

(i) To receive a coin or bill of a certain denomination or a token made for 

the purpose; and 

(ii) In return for the insertion or deposit thereof, automatically to offer, 

provide, assist in providing or permit the acquisition of property or 

a public or private service; 

c .  "Value" of the slugs means the value of the coins, bills, or tokens for which 

they are capable of being substituted. 

The Committee Counsel said these sections deal with the offenses of forgery or counter- 
feiting, issuance of deceptive writings, and the making or passing of slugs. One of the general 
theories of these sections is that the terms "forgery" and "counterfeiting" are of synonymous 
legal significance. These sections would replace the present North Dakota provisions on 
forgery and counterfeiting contained in Chapter 12-39. 

Section 1751 provides that a person commits forgery or counterfeiting if he knowingly 
makes or alters a "writing", which word is defined in Section 1754, or knowingly utters or 
possesses a forged or counterfeited writing. Section 1751 offenses are graded from a Class B 
felony to a Class A misdemeanor. Thus, the maximum punishments under Section 1751 run 
from 15 years' imprisonment to one year imprisonment. The present maximum punishment for 
forgery in North Dakota i s  10 years' imprisonment, so the FCC gradation is not radically 
different. In addition, the Committee should note that the offense i s  only graded as  a Class B 
felony if the offender forges or counterfeits an obligation or other security of the State, or 
if the offense is committed as  part of a scheme to defraud a person of money or property in 
excess of $100,000 in value. 

The offense is a Class C felony if the offender commits the forgery or counterfeiting in 
pursuance of a scheme to defraud another of money in excess of $500 in value; or forges a 
writing which purports to have been made by the government; or forges a writing through the 
use of plates, dies, forms, or other similar instruments designed for multiple reproduction; 
or  forges or counterfeits foreign money (or utters same); or where the offender is a public 
servant or an officer or employee of a financial institution and commits the offense under 
color of office. In all other cases, forgery or counterfeiting i s  a Class A misdemeanor. 

The Committee Counsel noted that the provision prohibiting the forging of foreign 
money was retained in the staff redraft because Sections 12-39-12, 12-39-13, and 12-39-21 
presently prohibit the counterfeiting or possession of counterfeited foreign coins. It is 
doubtful whether such a provision is necessary in North Dakota law, because such an 
offense, were it to occur, would also be prosecutable by the Federal Government, which 
would have a greater interest in that type of offense. 

The Committee Counsel noted that Section 12-39-28 would not be replaced by the FCC 
forgery provisions, but that the gravamen of the offense defined in that section could be 
considered to be covered by Section 1705 dealing with criminal mischief. Section 12-39-28 
provides that if a person destroys or obliterates an instrument "the false making of which 
would be forgery" the offense is punishable in the same manner as though it were forgery. 
This seems to be a harsh penalty for simple destruction of a written instrument, nor does 
there seem to be an adequate rationale for keying this offense to forgery penalties. 



Section 1752 makes it an offense for a person to make, sell, buy, or possess counter- 
feiting implements; or to photograph or copy molds, dies, etc. , from which counterfeited 
impressions can be made; or to knowingly sell or possess copies of molds, dies, etc. , the 

- 
making of which is prohibited. Section 1752 is graded as  follows: If the implement or 
impression copied or possessed relates to the forging or counterfeiting of an obligation or  
security of the State, the offense is a Class B felony. In all cases, the offense is a Class C 
felony. Section 1752 would replace Section 12-39-09, which prohibits the making of plates 
o r  engravings in the form of negotiable instruments. The maximum punishment for a 
Section 12-39- 09 offense is 10 years' imprisonment. 

Section 1753 provides that a person commits an offense if he "knowingly" issues a 
writing when unauthorized to do so,  or utters or possesses a "deceptive writing". The 
offender must also intend to deceive or harm the government or another person, or have 
knowledge that his action is facilitating such deception or harm by still another person. 

The Section 1753 offense is graded as  a Class B felony if it is part of a scheme to 
defraud someone of property in excess of $100,000 in value. It is a Class C felony if the 
offender is a public servant or an officer or employee of a financial institution and acts 
under color of office; or if the offense i s  committed pursuant to a scheme to defraud another 
of money or  property in excess of $500 in value. In all other cases the offense is a Class A 
misdemeanor. 

The term "deceptive writing" is defined in Section 1754 as a writing which either has 
been procured by deception, or has been issued without authority. The term "deception" 
is defined in Section 1741 (under the "theft1' provisions), and i s  incorporated by reference 
into Section 1754. 

As previously mentioned, Section 1754 contains numerous definitions relevant to the 
preceding three sections, including a definition of "utter", and a definition of the words 
"forge" and l'counterfeitn, which are specifically stated to be "synonymous in legal effect". 

The Committee Counsel stated that Section 1755 prohibits the making or uttering of a 
ttslug" with intent to deprive a supplier of property or services offered by means of a vending 
machine. If the slug exceeds $50 in "value", the offense is a Class A misdemeanor. In all 
other cases, the offense is a Class B misdemeanor. 

A "slug" is defined to include tokens, bills, or any other object which is capable of 
being inserted into a machine. The value of a slug is determined by reference to the 
coin, bill, or  token for which the slug i s  intended to be substituted. "Coin machine1' is 
defined to include turnstiles and money changers. 

Section 1755 would replace Sections 12-38-15, 12-38-16, and 12-38-17, which prohibit 
the use of slugs in automatic vending machines, coin box telephones, or other receptacles 
designed to receive "lawful coin"; and which also prohibit the manufacture of slugs. Those 
three sections classify the offenses as  misdemeanors, so the maximum punishment available 
under Section 1755 would not differ from existing law. Section 1755 reflects a valuable 
modernization of existing North Dakota law because it includes machines capable of receiving 
paper money, whereas present North Dakota law only relates to machines capable of receiving 
"lawful coin". 

Judge Pearce inquired as  to whether Subdivision (i) , Subparagraph a ,  Subsection 2 
of Section 1751 should not refer to all governmental organizations within the State, rather than 
simply to state government. He felt the words "this state" contained in Line 10 of Section- 
1751 did not include political subdivisions. The Committee Counsel noted that the word 



"government" is defined in Section 109, which has not yet been adopted by the Committee, to 
include political subdivisions, ~ & d  that maybe the words "the governmentn should be substituted 
for the words "this state" in Line 10  of Section 1751. 

The Committee discussed the desirability of changing the minimum amounts required in 
Subsection 2 for the offense to )le a Class B felony from $100,000 to $10,000 (see Lines 1 2  and 13 
of Section 1751) in order to accord with the previous change made in the "theft" provisions. 

' I t  M r .  Webb said he felt the..penalty for forgery involving a scheme to defraud a person 
in an amount less than $500 should be set higher than a Class A misdemeanor. 

Professor Lockney wondered whether a "first-time" check forger who forged a check 
for an amount under $500 should be considered a felon. He said he would not raise the 
question in regard to a person who had forged several such checks, but wondered as to 
the first-time offender. 

After further discussionl, IT WAS MOVED BY SENATOR PAGE, SECONDED BY PROFESSOR 
LOCKNEY, AND CARRIED that the word "five" in Line 29 of Section 1751 be deleted, and the 
word "one" be inserted in lieu Ithereof, and that similar changes be made in the related theft 
provisions. 1 i 

Representative Hilleboe noted that the grading of the offense based on a scheme to 
defraud a person of property in/ excess of $100 was worded so that it was limited to a scheme 
to defraud a single person. ~e j f e l t  that the offense should be worded so that it covered a scheme 
to defraud a single person or several persons as a single offense. 

/ I  

IT WAS MOVED BY J U D ~ ~  PEARCE, SECONDED BY REPRESENTATIVE HILLEBOE, AND 
CARRIED that the words "or others" be inserted after the word "another" in Line 28 of 
Section 1751. 

IT WAS MOVED BY JUDGE PEARCE, SECONDED BY REPRESENTATIVE STONE, AND 
CARRIED that the words "the gpvernment" be substituted for the words "this state" in Lines 
10 and 20 of Section 1751; that the word "government" be substituted for the word "state" in 
Line 7 of Section 1752; that the1 bord "government" be substituted for the word "state" in Line 
11 of Section 1752; that the words "of any" be substituted for the word "a" in Line 11 of 
Section 1752; and that the "the government" be substituted for the words "this state" 
in Line 23 of Section 1752. 

IT WAS MOVED BY R E P ~ ~ S E N T A T I V E  HILLEBOE, SECONDED BY REPRESENTATIVE 
MURPHY, AND CARRIED that the words "one hundred" in Line 12 of Section 1 7 5 1  be deleted 
and the word "ten" be inserted in lieu thereof; that the words "or others" be inserted 
following the word "another" i n l ~ i n e  11 of Section 1751; that the words "or others" be 
inserted after the word "anothch" in Line 7 of Section 1753; that the words "one hundred" 
be deleted and the word "ten" be inserted in lieu thereof in Line 7 of Section 1753; that the 
words "or others" be inserted after the word "another" in Line 10 of Section 1753; and that 
the word "five" in Line 11 of Section 1753 be deleted and the word "one" be inserted in 
lieu thereof. 

i 

IT WAS MOVED BY REPRESENTATIVE MURPHY, SECONDED BY REPRESENTATIVE 
STONE, AND CARRIED that the, Committee adopt Sections 1751 through 1755, as amended. 

I I 

Senator Page said that hb would like to make a motion to make the appropriate change 
in Section 1735 (theft penaltiesY, previously considered, regarding the dollar limitation for 
gradation as a Class C felony. )[IT WAS MOVED BY SENATOR PAGE, SECONDED BY REPRE- 
SENTATIVE STONE, AND C A R ~ D  , that the word "five" in Line 7 of Section 1735 be deleted, 
and the word "one" be inserted in lieu thereof. 



M r .  Hill said that, during the noon hour, he had a telephone conversation with M r .  
Paul Kalin of the National Conference on Crime and Delinquency. M r .  Kalin said he would 
be  available for consultation with the Committee regarding sentencing on July 20-21, 1972; 9 
or July 24 through 27, 1972. M r .  Hill said he felt it would be valuable for the Committee to 
hear M r .  Kalin , and, if possible, the next Committee meeting should be scheduled to include 
one of those dates. 

The Committee discussed the next meeting date, and in addition discussed the completion 
of the Committee's work and whether a bill should be presented to the Legislative Council. 

Committee Counsel noted that he had always believed that the Committee would submit . 
a resolution calling for a continuation of the criminal code revision effort during the next 
biennium, so as to revise all of the substantive criminal offense definitions which were not 
contained in Title 1 2 .  The consensus of the Committee was that such a resolution should be 
recommended by the Committee to the full Legislative Council. 

After further discussion, it was decided that the Committee should next meet on July 
20-21, 1972, in Bismarck. 

The Chairman noted that M r .  Kalin should be invited to attend the next meeting and 
present his views regarding sentencing philosophy. In addition, a special invitation should 
be extended to Professor Larry Kraft , since, as the Committee realized, he was particularly 
interested in sentencing philosophy. 

The Chairman called on the Committee Counsel for an overview of Sections 1757, 1758, 
and 1771, which reads as  follows: 

SECTION 1757. RIGGING A SPORTING CONTEST. ) 

1. INTERFERENCE WITH A SPORTING CONTEST. A person is guilty of a class C 

felony if, with intent to prevent a publicly exhibited sporting contest from being conducted 

in accordance with the rules and usages purporting to govern i t ,  he: 

a .  Confers or offers or agrees to confer any benefit upon, or threatens any 

harm to, a participant, official or other person associated with the contest; or 

b . Tampers with any person, animal, or thing. 

2.  SOLICITING OR ACCEPTING BENEFITS. A person is guilty of a class C felony if 

he knowingly solicits, accepts, or agrees to accept any benefit the giving of which is pro- 

hibited under subsection 1. 

3 .  DEFINITION. A "publicly exhibited sporting contest" is any contest in any sport,  

--between individual contestants or teams of contestants, the occurrence of which is publicly 

announced in advance of the event. 



4.  STATUS OF CONTESTANT. The status of the contestant as amateur or professional 

is not material to the commission of the offense described in this section. 

SECTION 1758. COMMERCIAL BRIBERY. ) 

1. GIVING BRIBE. A person is guilty of a class A misdemeanor if he: 

a. Confers or  agre& or offers to confer any benefit upon an employee or agent 
I '  

without the consent of the latter's employer or principal, with intent to 

subsection 1. I "  
SECTION 1771. ENGAGING IN OR FINANCING CRIMINAL USURY BUSINESS. ) ' 

influence his conduct in relation to his employer's or principal's affairs; or 

b .  Confers or agrees or offers to confer any benefit upon any fiduciary without 

the consent of the beneficiary, with intent to influence the fiduciary to act 

or conduct himself contrary to his fiduciary obligation. 

2 .  RECEIVING BRIBE. A person is guilty of a class A misdemeanor if he knowingly 

1. OFFENSE. A person is guilty of a class C felony if  he knowingly engages i n ,  or  
I I 

directly or indirectly provides financing for, the business of making extensions of credit 
I 

solicits, accepts, or agrees to 

j i 
at such a rate of interest that repayment or performance of any promise given in considera- 

8 ,  

accept any benefit the giving of which is prohibited under 

tion thereof is unenforceable thrbugh civil judicial process ( ( ( (a) in the jurisdiction where 

the debtor, if a natural person', resided at the time credit was extended or Cb) in every 

jurisdiction within which the debtor, if other than a natural person, was incorporated or 

qualified to do business at the time credit was extended))) in this state. 

2 .  PRESUMPTIONS. Knowledge of unenforceability shall be presumed, in the case 

I 
of a person engaging in the business, if any of the following exist, and in the case of a 

person directly or indirectly p!oviding financing, if  he knew any of the following: 

a.  It is an offense (( (in the relevant jurisdiction described in subsection (1) ) ) 
I 

to charge, take ,br  receive interest at the rate involved; 

b . The rate of interest charged, taken, or received is fifty or more percenturn 

greater than the jmaximum enforceable rate of interest (( (in the relevant 

jurisdiction described in subsection (1) ) ) ) ; or 



c. The rate of interest involved exceeds forty-five percentum per annum or 

the equivalent rate for a longer or shorter period. 
T 

3 .  RATE OF INTEREST. Unless otherwise provided by (((the) 1) law (((of the 

relevant jurisdiction described in subsection (I)))) ,  the rate of interest is to be calculated 

according to the actuarial method of allocating payments made on a debt between principal 

and interest, pursuant to which a payment is applied first to the accumulated interest and 

the balance is applied to the unpaid principal. 

4. DEFENSE. It is a defense to a prosecution under this section that the defendant 

was licensed or otherwise authorized by the United States or by any state government to 

engage in the business of making extensions of credit. 

5. DEFINITIONS. In this section: 

a.  An "extension of credit1' means any loan, or any agreement tacit or express 

whereby the repayments or satisfaction of any debt, whether acknowledged 

or disputed, valid or invalid, and however arising, may or will be deferred; 

b .  "Debtor" means any person to whom an extension of credit i s  made, or who 

guarantees the repayment of that extension of credit, or in any manner under- 

takes to indemnify the creditor against loss resulting from the failure of any 

person to whom that extension of credit is made to repay the same; 

c.  The repayment of any extension of credit includes the repayment, satisfaction, 

or discharge in whole or in part of any debt or claim, acknowledged or 

disputed, valid or invalid, resulting from or in connection with that extension 

of credit. 

( ( ( ( 6 )  JUDICIAL NOTICE OF STATE LAW. For the purposes of this section, relevant state . 

law, including conflicts of laws rules,  governing the enforceability through civil judicial 

processes of repayment of any extension of credit or the performance of any promise given 

42 in consideration thereof shall be judicially noticed. This subsection does not impair any 

43 authority which any court would otherwise have to take judicial notice of any matter of state 9 
44 law.))) 



The other section in this grouping, Section 1771, prohibits "loan sharking" and states 
that no one shall engage in or finance a business which makes "extensions of credit" at a 
rate of interest which is usurious. The section provides a defense where the alleged offender 
was licensed by the United States or by any state to engage in the loan business. 1 I Section 1771 also provides presumptions that the offender knew that the rate of 
interest he was charging was unenforceable. The alleged offender will be presumed to have 
known such fact if: He knew that the rate charged constituted usury; the rate charged was 
50 percent or more above the ma~imum enforceable rate of interest; or the rate charged 
exceeded 45 percent annual interest. 

I I 

I 

The Committee Counsel stated that Sections 1757 and 1758 deal with a type of bribery r not covered under the general b ~ i b e r y  provisions contained in Sections 1361 through 1365. 
The general bribery provisions Cover bribes given to or received by public servants, 
whereas Sections 1757 and 1758 deal with bribery designed to interfere with a sporting 
contest; and with commercial bribery, i .e . , bribery involving private persons as  opposed 

Section 1 7 7 1  would replace Section 47-14-11, which makes it a misdemeanor to charge 
a usurious rate of interest. The primary policy question presented by Section 1771 is that 
it does not apply to individual, isblated instances of usury,  but rather applies to a "criminal 
usury business" (loan sharking). Present North Dakota law does apply to individual, 
isolated acts of usury, and the question is whether that application should continue. It is 
possible that the Committee might ,decide to leave individual, isolated acts of usury to re- 
compense through civil litigation under Section 47-14-10. 

to public servants. 

Section 1757, dealing with 

Representative Murphy, referring to Section 1757, asked whether it could allow pro- 
secution of a television station for broadcasting a professional wrestling match, since it 
was obvious that such a match was "rigged". The Committee Counsel stated that the fact that 
professional wrestling was obviously "rigged" would not constitute an offense under Section 
1757, either because it could not 'fit the definition of a sporting contest, or because it was in 
fact "being conducted in accordance with the rules and usages purporting to govern it",  and 
therefore the gist of the offense aimed at would not occur. 

I 

I 
sports bribery, would replace Sections 12-23-08 and 

The Committee discussed 8dction 1771 prohibiting the maintenance of a criminal usury 
business, and whether North ~ a k o t a  needed such a statute. Representative Hilleboe inquired 
as  to why the penalty for this offense was so high. He questioned whether this was not in the r category of a "panic statutef1 in relation to North Dakota, since "loan sharking" is not common 
in North Dakota. 

12-23-09, which prohibit the o f f~r ing  or acceptance of a bribe to affect the result of an 
"athletic event", game, or  contest. Thus, Section 1757 would not be an entirely new pro- 
vision. On the other hand, Section 1758, dealing with commercial bribery, would create 
a new offense in North Dakota. I 

1 1  Section 1758 makes it a Class A misdemeanor for a person to offer a bribe to an 
employee or agent with intent to influence the recipient's conduct in relation to his employer's 
o r  principal's affairs; or to give, a bribe to a fiduciary with intent to cause him to act 
contrary to his obligation of fidelity. This section also provides that it i s  a Class A 
misdemeanor for anyone to solicit or accept such a bribe. The corresponding provision 
of the Model Penal Code, Sectio? ,224.8, adds a prohibition against bribery of one who 
is in  a position in which he acts as an arbitrator or appraiser. The Committee Counsel 
noted that the Committee might want to add that category to Section 1758. 



M r .  Bucklin inquired as  to whether Section 1771 might apply to the small business - 
man who accidentally gets involved in a usurious transaction through lack of knowledge 
concerning the law. After discussion, the Committee seemed to believe that Section 1771 T 
would not apply to a small businessman because he would not actually be in the "business 
of making extensions of credit". 

Professor Lockney noted that the redraft of Section 1771 provides that the offense is 
related to the unenforceability of the loan provisions "in this state", and wondered whether 
conflict of laws provisions would allow a prospective offender to get around Section 1771 by 
providing that the loan contract should be performed in some other state with appropriate 
allowable interest rates. 

Representative Hilleboe noted Section 1757 made it a felony to give or receive a sports 
bribe, while Section1758 made it only a Class A misdemeanor to engage in commercial bribery. 
He wondered whether the two offenses were not of similar seriousness. In addition, he won- 
dered whether an athlete, particularly an amateur athlete, receiving a sports bribe should 
be branded a felon. 

IT WAS MOVED BY REPRESENTATIVE HILLEBOE that the words "C felony1' in Lines 
2 and 3 and in Line 8 of Section 1757 be deleted and the words "A misdemeanor1' be sub- 
stituted therefor. THIS MOTION DIED FOR LACK OF A SECOND. 

- IT WAS THEN MOVED BY REPRESENTATIVE HILLEBOE, SECONDED BY JUDGE PEARCE, 
AND CARRIED that the words llA misdemeanor1' in Lines 2 and 9 of Section 1758 be deleted 
and the words "C felony" be substituted in lieu thereof. 

M r .  Bucklin noted that the Committee should consider the fact that North Dakota had, 
in  many instances, peculiar provisions regarding sentences for offenses that were felonies, 
wherein the judge could sentence to the county jail, in which case the offense would be 
deemed to be a misdemeanor. The Committee Counsel noted that, in addition to M r .  Bucklinfs 
comments, if a judge sentenced a person to the State Farm, his record showed conviction of 
a misdemeanor rather than a felony, even though the offense committed was defined as  a 
felony. 

IT WAS MOVED BY REPRESENTATIVE MURPHY, SECONDED BY SENATOR PAGE, AND 
CARRIED that the Committee adopt Sections 1757, 1758, and 1771, as amended. 

The Chairman called on the Committee Counsel for an overview of Section 1801 through 
1805 covering riot and related provisions, and reading as  follows: 

SECTION 1801. INCITING RIOT. ) 

1. OFFENSE. A person is guilty of an offense if he: 

a.  Incites or urges five or more persons to create or engage in a riot; or 

b . Gives commands, instructions, or directions to five or more persons 

in furtherance of a riot. 

2 .  DEFINITION. "Riot" means a public disturbance involving an assemblage 

of five or more persons which by tumultuous and violent conduct creates grave danger 1 
of damage or injury to property or persons or substantially obstructs law enforcement , ' 

9 o r  other government function. 



10 3. ATTEMPT, SOLICITATION, AND CONSPIRACY. A person shall be convicted 
f" 

11 under sections 1001, 1003, or 1004 of attempt, solicitation, or  conspiracy to commit an 
I 

12 offense under this section onlylif he engages in the prohibited conduct under circum- 
I 

13 stances in which there is a substantial likelihood that his conduct will imminently pro- 
I 

14 duce a violation of this section. 

15 4.  GRADING. The offense i s  a class C felony if it is under subsection 1 b and 

16 the riot involves one hundred or more persons. Otherwise it is a class A misdemeanor. 

2 1. A person is guilty of a class C felony if he: 

3 a .  Knowingly supelies a firearm or destructive device for use in a riot; 

4 b.  Teaches anothe; to prepare or use a firearm or destructive device with 

5 intent that any such thing be used in a riot; or 
I I 

6 c. While engaging in a riot, is knowingly armed with a firearm or 
I !  

7 destructive device. 

8 2. "Riot" has the meaning prescribed in section 1801. 

1 SECTION 1803. ENGAGING IN A RIOT. ) 
I I 

2 1. OFFENSE. A person i s  guilty of a class B misdemeanor if he engages in a 

I 
I 

3 riot, a s  defined in section 1801 J, 

4 2. ATTEMPT, SOLICIT~TION . AND CONSPIRACY: PRESENCE. The provisions 

5 of subsection 3 of section 1801 are applicable to attempt, solicitation, and conspiracy to 

commit an offense under this section. Mere presence at a riot is not an offense under 
I 

this section. 1 1 
I 

SECTION 1804. DISOBEDIENCE OF PUBLIC SAFETY ORDERS UNDER RIOT CONDI- 
I 

TIONS . ) A person is guilty of ,an infraction i f ,  during a riot as  defined in section 1801, 
I 

or  when one is immediately impending, he disobeys a reasonable public safety order to 
( 1  

move, disperse, or refrain from specified activities in the immediate vicinity of the riot. 

A public safety order is an order designed to prevent or control disorder, or promote the 
l 1  

safety of persons or property, i'ssued by an official having supervisory authority over 

7 at least ten persons in the police, fire, military, or other forces concerned with the riot. 



1 SECTION 1805. USURPING COMMAND OF A VESSEL. ) A person is guilty of an 

2 offense if by force, threat of force, or  deception, he usurps command of a vessel. The 
9 

3 offense o r  attempt to commit the offense is a class C felony. 

The Committee Counsel noted that Sections 1801 through 1805 deal with the offenses of 
inciting or urging a riot; arming rioters; engaging in a riot; disobeying safety orders during - 
a riot; and usurping command of a "vessel". 

For the purpose of the first four sections, a riot is defined as a group of five or more 
persons engaging in violent conduct which creates "grave danger" of damage to persons or  
property,  or which obstructs law enforcement or some other governmental function. 

Inciting or urging a riot, or giving commands or directions in furtherance of a r iot ,  
under Section 1801 is  a Class A misdemeanor, unless the offender incites or urges a riot 
involving at least 100 persons, in which case the offense is classified as a Class C felony. 
Thus,  the maximum punishments for inciting or urging a riot, under Section 1801, a re  
seven years' imprisonment and one year imprisonment. The maximum punishments under 
present North Dakota law are life imprisonment and 10 years' imprisonment. However, it 
should be noted that one of the potential life imprisonment penalties applies if a murder, 
maiming, robbery, rape, or arson was committed in the course of the riot. The federal 
drafters propose that if  such events should occur, they be prosecuted as such, and not 
prosecuted under the riot provisions. 

The Committee Counsel noted the FCC riot provisions do not specifically give law 
enforcement officers the right to disperse a riot after an order to disperse has been given and 
disobeyed. Presently, Section 12-19-19 does specifically give a law enforcement officer the 
power to disperse a riot. It should also be noted that Section 12-19-22 commands law enforce- 
ment officers to attempt, where it is not unreasonably dangerous to do so,  to induce rioters 
to disperse (verbally?) before taking "actiont1 against the rioters which may result in r isk 
of death or  serious bodily injury. 

Section 1802 makes it a Class C felony to supply a firearm or other weapon to a rioter; 
to teach a rioter to use a firearm or  other weapon; or to be armed with a weapon while 
engaging in a riot. This section corresponds to Subsection 3 of Section 12-19-04 which 
increases the punishment for a person participating in a riot if that person was armed with 
a deadly weapon at the time. Committee Counsel noted, however, that no provision is  made 
in Chapter 12-19 for prohibition of supplying weapons to rioters, or against teaching rioters 
how to use weapons. Thus,  Section 1802 would create two essentially new offenses for 
North Dakota. 

Section 1803 makes it a Class B misdemeanor to engage in a riot. This section goes 
on to provide that "mere presence" at the scene of the riot is not a violation of Section 1803. 
Subsection 2 of Section 1803 also has the effect of allowing a solicitation charge to be made 
when the primary offense is  a misdemeanor, notwithstanding the provisiols of Section 1003. 

Section 1803 represents a lessening of penalties from current law, because a Class B 
misdemeanor is  punishable by a maximum of 30 days' imprisonment, whereas simple riot (see 

-Subsection 5 of Section 12-19-04) is  punished as a misdemeanor, which means that a maximum 
of one year 's  imprisonment could be imposed. The Committee Counsel suggested that perhaps 
the Committee would want to change the Section 1803 classification to a Class A misdemeanor in 
order to make it accord with present North Dakota law. 



Section 1804 makes it an "infraction1' to disobey a "reasonable public safety order1' during 
a riot or when a riot is imminently impending. The section defines a "public safety order" as 
one issued by an official having authority over at least 1 0  other persons in a government 
organization concerned with thy 'riot. The number of persons over whom the official may have 
authority (before he can issue a ,public safety order) may be the basis for a Committee policy 
decision, since many rural polikje organizations consi'st of less than 10  persons. 

1 1  
Section 1805 makes it a ~ i h s s  C felony to usurp command of a "vessel". This section 

was included for Committee consideration, even though a similar section, regarding the 
usurping of command of an aircraft, was deleted by the Committee at its last meeting. 

I 
The Committee Counsel noted that the Committee had previously considered provisions 

on riot at its November 22-23 !/1971, meeting, and at that time the minimum number of 
persons constituting a riotous group was set at six. However, at the last meeting of the 
Committee it was decided that alriotous group should consist of at least a minimum of five 
persons in accordance with the draft of the FCC, since the selection of any minimum number 
of persons to be defined as a riotous group was essentially an arbitrary process. 

Representative Murphy inquired regarding Section 1804 and its provision that a 
"public safety order" could only be given by a person in charge of at least 10 other persons 
working for a governmental agency concerned with the riot. He asked whether it would not 
be preferable to allow any law enforcement officer to give the "public safety order". The 
Committee Counsel noted this pfovision was aimed primarily at urban riot situations, and 
was an attempt by the federal d~af te r s  to ensure that the person giving the "public safety 
order" was one who should be trained in proper riot control methods. 

Professor Lockney inquired whether it wouldn't be reasonable to allow a "public 
safety order" to be given by any person with supervisory authority over any number of 
other persons concerned with the riot. M r .  Travis suggested that Section 1804 provide 
that the public safety order mu t be given by the "chief law enforcement officer on the 
scenen. 9 

Senator Page inquired as; to whether it was desirable to limit the ability to issue 
"public safety orders" to only law enforcement officers. He suggested that there were 
other persons with legitimate interests in controlling riots who should be able to issue 
public safety orders. ~ 

IT WAS THEN MOVED B Y  PROFESSOR LOCKNEY, SECONDED BY JUDGE PEARCE , AND 
CARRIED that the words "an official having supervisory authority over" in Line 6 of Section 
1804 be deleted; that Line 7 of Section 1804 be deleted; and that the words "the senior law 
enforcement official on the scenk . " be inserted in lieu thereof. Professor Lockney stated it 
was the intent of his motion that the word "official", used in place of the word "officer", be 
construed as including other persons with an interest in stopping the riot who might not nec- 
.essarily be classified as law enforcement officers, e . g .,a city mayor. 

IT WAS MOVED BY REPRESENTATIVE MURPHY that the words "an official having 
supervisory authority over" in ;Line 6 of Section 1804 be deleted and that Line 7 of Section 
1804 be deleted, and that the words "the chief law enforcement officer on the scene." be 

The Committee discussed the desirability of retaining a section similar to Section 1805 
prohibiting the usurping of command of a "vessel". IT WAS MOVED BY REPRESENTATIVE 
STONE, SECONDED BY REPRESENTATIVE MURPHY, AND CARRIED that Section 1805 be 
deleted. I 

inserted in lieu thereof. After 
SUBSEQUENTLY WITHDRAWN. 

discussion of Representative Murphy's motion. IT WAS 



IT WAS MOVED BY PROFESSOR LOCKNEY, SECONDED BY SENATOR PAGE, AND 
CARRIED that the Committee adopt Sections 1801 through 1804, as amended. 

-4 
The Committee Counsel noted that at its next meeting the Committee would take up 

Sections 1811 through 1861, and that the staff redrafts of those sections would be mailed 
out shortly after this meeting. Thereafter, without objection, the Chairman declared the 
meeting adjourned at 4: 20 p .m . on Wednesday, June 21, 1972. 

John A.  Graham 
Assistant Director 



APPENDIX "A" 

SECTION 1701. ARSON. ) A person i s  guilty of arson, a class B felony, if he 

I starts or maintains a fire or  causes an explosion with intent to destroy an entire or any 
I 

part of a building or  inhabited structure of another or a vital public facility. 
I 

SECTION 1702. ENDANGERING BY FIRE OR EXPLOSION. ) 

1. OFFENSE. A persoi  is guilty of an offense if he intentionally starts or maintains 

a fire or  causes an explosion aAd thereby recklessly: 

a.  Places another Ijerson in danger of death or bodily injury; 
I 

b.  Places an entire o r  any part of a building or inhabited structure of 

another or a v i t h  public facility in danger of destruction; or 

c. Causes damage 10 property of another constituting pecuniary loss in 

excess of five thousand dollars. 

2. GRADING. The offense is a class B felony if  the actor places another person 
I 

in danger of death under circuhstances manifesting an extreme indifference to the value 

of human life. Otherwise it is $ class C felony. 

SECTION 1703. FAILURE TO CONTROL OR REPORT A DANGEROUS FIRE .) A 

person who knows that a fire which was started or maintained, albeit lawfully, by him 

o r  with his assent, is endangering life or a substantial amount of propel'ty of another is 

guilty of a class A misderneanok if  he willfully fails either to take reasonable measures 

to put out o r  control the fire when he can do so without substantial risk to himself, or  
I 

to give a prompt fire alarm. ~ 
SECTION 1704. RELEASE OF DESTRUCTIVE FORCES.) 

1. CAUSING CATASTROPHE. A person is guilty of a class B felony if he inten- 

tionally causes a catastrophe b) any means, and is guilty of a class C felony if  he does so 
I 

willfully . 
2. RISKING CATASTRqPHE. A person is guilty of a class C felony if he willfully 

creates a risk of catastrophe, dlthough no fire, explosion, or other destruction results.  



3 .  FAILING TO PREVENT CATASTROPHE. A person who knowingly does an act - 
which causes or which he knows is likely to cause a catastrophe, or assents to the doing 

of such act, is guilty of a class C felony if he willfully fails to take reasonable measures 

to prevent the catastrophe. 

4.  CATASTROPHE DEFINED. Catastrophe means serious bodily injury to ten or 

more people or substantial damage to ten or more separate habitations or structures, or 

property loss in excess of five hundred thousand dollars. 

SECTION 1705. CRIMINAL MISCHIEF. ) 

1. OFFENSE. A person is guilty of an offense if he: 

a .  Willfully tampers with tangible property of another so as to endanger 

person or property; 

b . Willfully damages tangible property of another. 

2 .  GRADING. The offense is: 

a .  A class C felony if  the actor intentionally causes pecuniary loss in 

excess of five thousand dollars or damages tangible property of another 

by means of an explosive or a destructive device; and 

b.  A class A misdemeanor if the actor recklessly causes pecuniary loss in 

excess of five thousand dollars or  if the actor intentionally causes pecuniary 

loss in excess of five hundred dollars. 

Otherwise the offense i s  a class B misdemeanor. 

SECTION 1706. TAMPERING WITH OR DAMAGING A PUBLIC SERVICE .) 

1. OFFENSE. A person is guilty of an offense if he causes a substantial interruption 

or  impairment of a public communication, transportation, supply of water, gas,  power, or  

other public service by: (a) tampering with or damaging the tangible property of 

another; (b) incapacitating an operator of such service; or (c) negligently damaging the 

tangible property of another by fire,  explosive, or other dangerous means. 

2 .  GRADING. The offense is a class C felony if the actor engages in the conduct '3 
intentionally, and a class A misdemeanor if the actor engages in the conduct knowingly 

or  recklessly. Otherwise it is a class B misdemeanor. 



SECTION 1708. CONSENT A DEFENSE T O  SECTIONS 1701 TO 1706. ) Whenever 

in sections 1701 to 1706 it is an element of the offense that the property is of another, it 

is a defense to a prosecution under those sections that the other has consented to the 
I 

actor's conduct with respect to the property. 

SECTION 1709. DEFINITIONS FOR SECTIONS 1701 T O  1709. ) In sections 1701 to 
I 
I 

1709: 
I 

1. "Inhabited structurett means a structure or vehicle: 

a .  Where any person lives or carries on business or other calling; 

b . Where people !issemble for purposes of business, government, education, 
I 

religion, entertainment, or public transportation; or 

c. Which is  usedifor overnight accommodation of persons. 

Any structure or vehicle is deemed to be "inhabited" regardless of whether a person 

is actually present. If a buillding or structure is divided into separately inhabited units, 
I 

any unit which is property of another constitutes an inhabited structure of another; 
I 

2 .  Property is that "of another" if  anyone other than the actor has a possessory 
l 

or proprietary interest therein; 
I 

3 .  Vital public facilityt' includes a facility maintained for use as a bridge (whether 

over land or water) , dam, tunnel, wharf, communications installation, or power station. 

SECTION 1641. RAPE AND GROSS SEXUAL IMPOSITION. ) 

1. OFFENSE. A person who engages in a sexual act with another, or who causes 

another to engage in a sexual act, is guilty of an offense if: 

a. He compels the victim to submit by force or by threat of imminent death, 

serious bodily injury, or kidnapping, to be inflicted on any human being; 
I 

b.  He has substantially impaired the victim's power to appraise or control his 
l 

or  her conduct by administering or employing without his or her knowledge 

2 6 intoxicants o r  other means with intent to prevent resistance; 

P 27 c. He knows that the victim is unaware that a sexual act i s  being committed on 
I 

2 8 him or her; ori 



d. The victim is less t h m  thirteen years old. 

2.  GRADING. The offense is a class A felony if  in the course of the offense the actor 9 

inflicts serious bodily injury upon the victim, or if his conduct violates subsection I d ,  o r  if 

the victim is not a voluntary companion of the actor and has not previously permitted him 

sexual liberties. Otherwise the offense is a class B felony. 

SECTION 1642. AGGRAVATED SEXUAL IMPOSITION. ) A person who engages in a 

sexual act with another, o r  who causes another to engage in a sexual act, i s  guilty of a 

class C felony if: 

1. He knows that the other person suffers from a mental disease or defect which renders  

him or her incapable of understanding the nature of his or her conduct; or  

2 .  He compels the other person to submit by any threat that would render a person of 

reasonable firmness incapable of resisting. 

SECTION 1645. (TO BE REDRAFTED. ) 

SECTION 1646. SEXUAL ABUSE OF WARDS. ) A male who has sexual intercourse with 

a female not his wife or any person who engages in deviate sexual intercourse with another 

o r  causes another to engage in deviate sexual intercourse is guilty of a class A misdemeanor if: 

1. The other person i s  in official custody or detained in a hospital, prison, or other 

institution and the actor has supervisory or disciplinary authority over the other 

person; or 

2 .  The other person i s  less than eighteen years old and the actor is  his or her parent,  

guardian, or otherwise responsible for general supervision of the other person's 

welfare. 

SECTION 1647. SEXUAL ASSAULT. ) A person who knowingly has sexual contact with 

another not his spouse, or  causes such other to have sexual contact with him, is  guilty of a 

class B misdemeanor if: 

26 1. He knows that the contact is offensive to the other person; 

2 7 2 .  He knows that the other person suffers from a mental disease or defect which renders  
9 

28 him or her incapable of understanding the nature of his or her conduct; 

2 9 3 .  The other person is less than thirteen years old: 



r 1  4. He has substantiallymimpaired the other person's power to appraise or control his or 

her conduct, by administering or employing without the other's knowledge intoxi- 
I 

cants or other mean!? for the purpose of preventing resistance; 

4 5. The other person idiin official custody or detained in a hospital, prison, or other 

5 institution and the Actor has supervisory or disciplinary authority over him or  her; 

6 or 

7 6. The other person is.less than eighteen years old and the actor is his or her 

8 parent, guardian, 4r otherwise responsible for general supervision of the other 

9 person's welfare. , 
I 

10 SECTION 1648. GENERAL PROVISIONS FOR SECTIONS 1641 TO 1647. ) 

11 1. MISTAKE AS TO AGE. In sections 1641 to 1647: (a) when the criminality of conduct 

1 2  depends on a child's being below the age of thirteen, it is no defense that the actor did not 

1 3  know the child's age, or reasinably believed the child to be older than twelve: (b) when 

14 criminality depends on the chhd's being below a critical age older than twelve, it is an 

15 affirmative defense that the actor reasonably believed the child to be of the critical age o r  above. 

16 2 .  SPOUSE RELATIONSHIPS. In sections 1641 to 1647, when the definition of an 
I 

1 7  offense excludes conduct with 'a spouse, the exclusion shall be deemed to extend to persons 
I 

18 living as  man and wife, regardless of the legal status of their relationship. The exclusion 

1 9  shall be inoperative as  respects spouses living apart under a decree of judicial separation. 

20 Where the definition of an offense excludes conduct with a spouse, this shall not preclude 

21  conviction of a spouse as  accomplice in an offense which he or  she causes another person, 

22 not within the exclusion, to perform. 

2 3  3 .  PROMPT COMPLAIN$'. No prosecution may be instituted or maintained under 

24 sections 1641 to 1647 unless the alleged offense was brought to the notice of public authority 

25 -within three months of its occurrence o r ,  where the alleged victim was less than sixteen 

26 years old or otherwise incomp'etent to make complaint, within three months after a parent,  

27 guardian or other competent person specifically interested in the victim, other than the alleged 
I 

28 offender, learned of the offense. 



SECTION 1649. DEFINITIONS FOR SECTIONS 1641 TO 1649.) In sections 1641 to 1649: 9 

1. (To be redrafted.) 

2 .  "Sexual contact" means any touching of the sexual or other intimate parts of the 

person for the purpose of arousing or gratifying sexual desire. 

SECTION 1711. BURGLARY. ) 

1. OFFENSE. A person is guilty of burglary if he willfully enters or surreptitiously 

remains in a building or occupied structure, o r  a separately secured or occupied portion 

thereof, when at the time the premises are not open to the public and the actor is not licensed, 

invited, or otherwise privileged to enter or remain as  the case may be, with intent to commit 

a crime therein. 

2 .  GRADING. Burglary is a class B felony if: 

a .  The offense i s  committed at night, and i s  knowingly perpetrated in the 

dwelling of another; or 

b. In effecting entry or while in the premises or in immediate flight therefrom, 

the actor inflicts or  attempts to inflict bodily injury or physical restraint 

on another, or menaces another with imminent serious bodily injury, or i s  

armed with a firearm, destructive device or other weapon the possession 

of which under the circumstances indicates an intent or readiness to inflict 

serious bodily injury. 

Otherwise burglary is a class C felony. 

SECTION 1712. CRIMINAL TRESPASS. ) 

1. DWELLING; HIGHLY SECURED PREMISES. A person is guilty of a class C felony 

if ,  knowing that he is not licensed or privileged to do so, he enters or remains 

in a dwelling or in highly secured premises. 

2 .  BUILDING; STRUCTURE; ENCLOSED PREMISES. A person i s  guilty of a class 

A misdemeanor if,  knowing that he is not licensed or privileged to do so, he: 

a .  Enters or remains in any building, occupied structure, or storage struc- 
T 

ture. or se~ara te lv  secured or occu~ied   ort ti on thereof; or 



b .  Enters or remains in any place so enclosed as manifestly to exclude intruders. 

3. ANY PREMISES. A person is  guilty of a class B misdemeanor if, knowing that he 

is not licensed or privileged to do so, he enters or remains in any place as to which notice 

against trespass is given by actual communication to the actor by the person in charge of the 

premises or other authorized berson or by posting in a manner reasonably likely to come to 

the attention of intruders. 

SECTION 1713. BREAKING INTO OR CONCEALMENT WITHIN A VEHICLE. ) 

1. OFFENSE. A persdn is guilty of an offense if ,  knowing that he is not licensed or 

privileged to do so, he breaks into a vehicle, vessel or aircraft, o r ,  with intent to commit 
l 

a crime, conceals himself therein. 

2 .  GRADING. The offkse is a class B felony if the actor is armed with a firearm, 

destructive device, or other keapon the possession of which under the circumstances 

indicates an intent or readineis to inflict serious bodily injury. Otherwise it is a class 
I 

C felony. I 

SECTION 1714. STOWING AWAY.) A person is guilty of a class A misdemeanor if ,  

knowing that he is not licens& or privileged to do so, he surreptitiously remains aboard 

a vessel or aircraft with intent to obtain transportation. 

SECTION 1719. DEFINITIONS FOR SECTIONS 1711 to 1719. ) 
I 

In Sections 1711 to 1719: 

1 
1. "Occupied structure" means a structure or vehicle: 

a .  Where any person lives or carries on business or other calling; or 
I 

b . Which is used for overnight accommodation of persons. 
I 

Any such structure or vehicle is deemed to be floccupied" regardless of whether a person 
I 

is actually present; I 

2.  "Storage structure:' means any structure, truck, railway car,  (( (vessel)) ) or  

aircraft which is used primarily for the storage or transportation of property; 

3 .  "Highly secured pqemises" means any place which is continuously guarded and 
I 

where display of visible identification is required of persons while they are on 

the premises; 



4.  "Dwelling" has the meaning prescribed in section 619; 

5. llNightll means the period between thirty minutes past sunset and thirty 

minutes before sunrise. 

SECTION 1721.  ROBBERY. ) 

1. OFFENSE. A person is guilty of robbery if, in the course of committing a theft, 

he inflicts or  attempts to inflict bodily injury upon another, or threatens or menaces 

another with imminent bodily injury. 

2 .  GRADING. Robbery is a class A felony if  the actor fires a firearm or  explodes 

o r  hurls a destructive device or  directs the force of any other dangerous weapon against 

another. Robbery i s  a class B felony if  the robber possesses or  pretends to possess a 

firearm, destructive device, or other dangerous weapon, or  menaces another with serious 

bodily injury, or  inflicts bodily injury upon another, or is aided by an accomplice actually 

present. Otherwise robbery i s  a class C felony. 

3. DEFINITIONS. In this section: 

a .  An act shall be deemed "in the course of committing a theft" if it occurs in 

an attempt to commit theft, whether or  not the theft is  successfully completed, 

or in immediate flight from the commission of, or an unsuccessful effort to 

commit, the theft; 

b.  "Dangerous weapon" means a weapon the possession of which under the 

circumstances indicates an intent or  readiness to inflict serious bodily injury. 

SECTION 1731. CONSOLIDATION OF THEFT OFFENSES. ) 

1. CONSTRUCTION. Conduct denominated theft in sections 1732 to 1734 constitutes 

a single offense designed to include the separate offenses heretofore known as larceny, 

stealing, purloining, embezzlement, obtaining money or property by false pretenses, ex- 

tortion, blackmail, fraudulent conversion, receiving stolen property, and the like. 

2 .  CHARGING THEFT. An indictment, information, or complaint charging theft under 

sections 1732 to 1734 which fairly apprises the defendant of the nature of the charges against 
T 

28 him shall not be deemed insufficient because i t  fails to specify a particular category of theft. 



1 The defendant may be found guilty of theft under such an indictment or information if his 

2 conduct falls under any of sections 1732 to 1734, so long as the conduct proved is suffi- 

3 ciently related to the conduct charged that the accused is not unfairly surprised by the 
I 

4 case he must meet. I 

5 SECTION 1732. THEFT OF PROPERTY. ) A person is guilty of theft if he: 

6 1. Knowingly takes 4,r exercises unauthorized control over, or makes an unauthorized 

7 transfer of an interest in,  the property of another with intent to deprive the owner 

8 thereof; I 

2. Knowingly obtains the property of another by deception or by threat with intent 
I ,  

to deprive the owier thereof, or intentionally deprives another of his property 

by deception or by threat; or 
~ 

3. Knowingly receives, retains, or disposes of property of another which has been 

stolen, with intent to deprive the owner thereof. 
I '  

SECTION 1733. THEFT OF SERVICES. ) A person is guilty of theft if: 
I 

1. He intentionally obtains services, known by him to be available only for compen- 

sation, by deceptibn , threat, false token, or other means to avoid payment for 
I 

the services; or 

2. Having control over the disposition of services of another to which he is not 

19 entitled, he knowingly diverts those services to his own benefit or to the benefit 

20 of another not entitled thereto. 

21 Where compensation for services is ordinarily paid immediately upon their rendition, as in 
I 

22 the case of hotels, restaurants, and comparable establishments, absconding without pay- 

- 23 ment or making provision to pay is prima facie evidence that the services were obtained by 

24 deception. 

25 SECTION 1734. THEFT OF PROPERTY LOST, MISLAID OR DELIVERED BY MISTAKE .) 

26 A person is guilty of theft if he: 
I '  

r 27 1. Retains or of property of another when he knows it has been lost or 

2 8 mislaid, or 



2 .  Retains or disposes of property of another when he knows it has been delivered 
4 

under a mistake as to the identity of the recipient or a s  to the nature or amount 

of the property, 

and with intent to deprive the owner of i t ,  he fails to take readily available and reason- 

able measures to restore the property to a person entitled to have i t .  

SECTION 1735. GRADING OF THEFT OFFENSES UNDER SECTIONS 1732 to 1734. ) 

1. CLASS B FELONY. Theft under sections 1732 to 1734 is a class B felony if the 

property o r  services stolen exceed ten thousand dollars in value or are  acquiredor retained 

by  a threat to commit a class A o r  class B felony or to inflict serious bodily injury on the 

person threatened or on any other person. 

2 .  CLASS C FELONY. Theft under sections 1732 to 1734 is a class C felony if: 

The property o r  services stolen exceed one hundred dollars in value; 

The property or services stolen are acquired or retained by threat and 

are acquired or retained by a public servant by a threat to take or with- 

hold official action, or exceed fifty dollars in value; 

The property or services stolen exceed fifty dollars in value and are  acquired 

or retained by a public servant in the course of his official duties; 

The property stolen is a firearm, ammunition, explosive or destructive device 

or an automobile, aircraft, or other motor-propelled vehicle; 

The property consists of any government file, record, document, or other 

government paper stolen from any government office or from any public 

servant; 

The defendant is in the business of buying or selling stolen property and 

he receives, retains, or disposes of the property in the course of that 

business; 

The property stolen consists of any implement, paper,  or other thing 

uniquely associated with the preparation of any money, stamp, bond, or 

other document, instrument, or obligation of this state; or 



h. The property stolen consists of a key or other implement uniquely suited 

to provide access to property the theft of which would be a felony and it 

was stolen to gain such access. 

3. CLASS A MISDEMEANOR. All other theft under sections 1732 to 1734 is a class 

A misdemeanor, unless the requirements of subsection 4 or 5 are met. 
I I 
I 

4. CLASS B MISDEMEANOR. Theft under sections 1732 to 1734 of property or  

services of a value not exceeding fifty dollars shall be a class B misdemeanor if: 

a .  The theft was not committed by threat; 

I b.  The theft was riot committed by deception by one who stood in a confidential 

or fiduciary relationship to the victim of the theft; and 
I 

c. The defendantlwas not a public servant or an officer or employee of a finan- 
I 

cia1 institutionhwho committed the theft in the course of his official duties. 

The special classification provided in this subsection shall apply if the offense is classified 
I 

under this subsection in the charge or if, at sentencing, the required factors are established 
I t  

by a preponderance of the evidence. 
I 1  

6 .  ATTEMPT. Notwithstanding the provisions of section 1001 (3)  , an attempt to 

commit a theft under sections 11732 to 1734 is punishable equally with the completed offense 
I 

when the actor has completedlall of the conduct which he believes necessary on his part to 

complete the theft except receipt of the property. 
I 

7 .  VALUATION. For p l u r p o s e s  of grading, the amount involved in a theft under 
I 

sections 1732 to 1734 shall be the highest value by any reasonable standard, regardless 
I 

of the actor's knowledge of such value, of the property or services which were stolen by 

the actor, or which the actor believed that he was stealing, or which the actor could 

reasonably have anticipated to have been the property or services involved. Thefts 

committed pursuant to one scheme or course of conduct, whether from the same person 
l 

or several persons, may be charged as  one offense and the amounts proved to have been 

stolen may be aggregated in datermining the grade of the offense. 

SECTION 1736. UNAUTHORIZED USE OF A VEHICLE. ) 



1 1. OFFENSE. A person is guilty of an offense if ,  knowing that he does not have 

2 the consent of the owner, he takes, operates, or exercises control over an automobile, 3 

aircraft, motorcycle, motorboat, or other motor-propelled vehicle of another. 

2. DEFENSE. It is a defense to a prosecution under this section that the actor 

reasonably believed that the owner would have consented had he known of the conduct 

on which the prosecution was based. 

3. GRADING. The offense is a class C felony if the vehicle is an aircraft or if 

the value of the use of the vehicle and the cost of retrieval and restoration exceeds five 

hundred dollars. Otherwise the offense is  a class A misdemeanor. 

SECTION 1737. MISAPPLICATION OF ENTRUSTED PROPERTY. ) A person is guilty 

of a class A misdemeanor if he disposes of, uses,  or transfers any interest i n ,  property 

which has been entrusted to him as  a fiduciary, or in his capacity as a public servant or 

an officer, director, agent, employee of, or a person controlling a financial institution, 

in a manner that he knows is  not authorized and that he knows to involve a risk of loss 

o r  detriment to the owner of the property or to the government or other person for whose 

benefit the property was entrusted. 

SECTION 1738. DEFRAUDING SECURED CREDITORS. ) 

1. OFFENSE. A person i s  guilty of an offense if he destroys, removes, conceals, 

encumbers, transfers, o r  otherwise deals with property subject to a security interest 

with intent to prevent collection of the debt represented by the security interest. 

2. GRADING. The offense is  a class A misdemeanor if the property has a value 

exceeding five hundred dollars and a class B misdemeanor if the property has a value 

exceeding fifty dollars. Otherwise it is an infraction. Value i s  to be determined as  

provided in section 1735 (7). 

SECTION 1739. DEFENSES AND PROOF AS TO THEFT AND RELATED OFFENSES.) 

26 1. DEFENSES. It is a defense to a prosecution under sections 1732 to 1738 that: 

27 a .  The actor honestly believed that he had a claim to the property or services 

2 8 involved which he was entitled to assert in the manner which forms the 

29 basis for the charge against him; or 



b.  The victim is the actor's spouse, but only when the property involved 

constitutes household or  personal effects or other property normally 

accessible to both spouses and the parties involved are living together. 
I 

The term "spouse", as  used in this section, includes persons living 

5 together as  man and wife. 

6 2 .  PROOF. a.  It shab,be a prima facie case of theft under sections 1732 to 1734 
I 

7 if it is shown that a public s e v a n t  or an officer, director, agent, or employee of, or  a 
I 

8 person connected in any capacity with a financial institution has failed to pay or account 

9 upon lawful demand for moneb or property entrusted to him as part of his official duties 

10 or  if an audit reveals a shortage or falsification of his accounts. b .  It shall be prima 

facie evidence that the actor 4nows that property has been stolen if it is shown that, 

being a dealer, he acquired itifor a consideration which he knew to be far below its 

reasonable value. "Dealer" means a person, whether licensed or not, who has repeatedly 

engaged in transactions 1 in the, type of property involved. 

SECTION 1741. DEFINITIONS FOR THEFT AND RELATED OFFENSES .) In sections 

1731 to 1741: I 

1 1. "Deception" means:.! (i) creating or reinforcing a false impression, including 
I 

false impressions as  to fact, lkw , status, value, intention or other state of mind; but 

deception as  to a person's intention to perform a promise shall not be inferred from the 
1 

fact alone that he did not subkantially perform the promise unless it is  part of a con- 

tinuing scheme to defraud; or  @) preventing another from acquiring information which 

would affect his judgment of altransaction; or (iii) failing to correct a false impression 

which the actor previously crkated or reinforced, or which he knows to be influencing 
I 

another to whom he stands in a fiduciary or confidential relationship; or (iv) failing to 

correct an impression which the actor previously created or reinforced and which the 
1 

actor knows to have become f k s e  due to subsequent events; or (v) failing to disclose a 
l 1  

lien, adverse claim, or  other impediment to the enjoyment of property which he transfers 



or  encumbers in consideration for the property obtained or in order to continue to deprive 

another of his property, whether such impediment is or is not valid, or is or is not a 
,- 

matter of official record; or (vi) using a credit card, charge plate, or any other instrument 

which purports to evidence an undertaking to pay for property or services delivered or  

rendered to or upon the order of a designated person or bearer (A) where such instrument 

has been stolen, forged, revoked, or cancelled, or where for any other reason its use 

by the actor is unauthorized, and (B) where the actor does not have the intention and 

ability to meet all obligations to the issuer arising out of his use of the instrument; or 

(vii) any other scheme to defraud. The term "deception" does not, however, include fal- 

sifications as  to matters having no pecuniary significance, or puffing by statements un- 

likely to deceive ordinary persons in the group addressed. "Puffing" means an exaggerated 

commendation of wares in communications addressed to the public or to a class or group; 

2 .  "Deprive" means: (i) to withhold property or to cause it to be withheld either 

permanently or under such circumstances that a major portion of its economic value, 

or its use and benefit, has, in fact, been appropriated; or (5) to withhold property or 

to cause it to be withheld with the intent to restore it only upon the payment of a reward 

or other compensation; or (iii) to dispose of property or use it or transfer any interest 

in  it under circumstances that make its restoration, in fact, unlikely. 

3 .  "Fiduciary" means a trustee, guardian, executor, administrator, receiver, or 

any other person acting in a fiduciary capacity, or any person carrying on fiduciary 

functions on behalf of a corporation or other organization which i s  a fiduciary; 

4. "Financial institution" means a bank, insurance company, credit union, safety 

deposit company, savings and loan association, investment trust,  or other organization 

held out to the public as  a place of deposit of funds or medium of savings or collective 

investment; 

5. "Obtain" means: (i) in relation to property, to bring about a transfer or 

purported transfer of an interest in the property, whether to the actor or another; or 

(ii) in relation to services, to secure performance thereof; -4 



6 .  "Property1' means ariy money, tangible or intangible personal property, 

property (whether real or pergonal) the location of which can be changed (including 

things growing on, affixed to, or found in land and documents although the rights 

represented thereby have no physical location), contract right,  chose-in-action , 
I 

interest in or claim to wealth / (credit, or any other article or thing of value of any kind. 

"Property" also means real property the location of which cannot be moved if  the offense 

involves transfer or attempted1 transfer of an interest in the property; 

7. "Property of anothd4" means property in which a person other than the actor 

or  in which a government h a s h  interest which the actor is not privileged to infringe 

without consent, regardless of the fact that the actor also has an interest in the property 
I 
l 

and regardless of the fact thatithe other person or government might be precluded from 

civil recovery because the prbperty was used in an unlawful transaction or was subject 

to forfeiture as  contraband. Property in possession of the actor shall not be deemed 

property of another who has a security interest therein, even if legal title is in the 

creditor pursuant to a conditional sales contract or other security agreement. "Owner" 

means any person or a goveriment with an interest in property such that it is  "property 

of another" as far as the actor is concerned; 

8. "Receiving" means acquiring possession, control, or title, or lending on the 
~ 

security of the property; 

9 .  "Services" means labor, professional service, transportation, telephone, mail 

or  other public service, gas ,  electricity and other public utility services, accommodations 

in hotels, restaurants or elsewhere, admission to exhibitions, and use of vehicles or 

other property; l 1  
10. "Stolen" means property which has been the subject of theft or robbery or a 

vehicle which is received from a person who is then in violation of section 1736; 

11. "Threat" means an expressed purpose, however communicated, to (i) cause 

bodily injury in the future to \he person threatened or to any other person; or (ii) cause 

damage to property; or (iii) jubject the person threatened or any other person to physical 



confinement or restraint; or (iv) engage in other conduct constituting a crime; or (v) 

accuse anyone of a crime; or (vi) expose a secret or publicize an asserted fact, whether 9 
true or false, tending to subject a person living or deceased, to hatred, contempt, or 

ridicule or to impair another's credit or business repute; or (vii) reveal any information 

sought to be concealed by the person threatened; or (viii) testify or provide information or 

withhold testimony or information with respect to another's legal claim or defense; or (ix) 

take or withhold official action as a public servant, or cause a public servant to take or 

withhold official action; or (x) bring about or continue a strike, boycott, or other similar 

collective action to obtain property or deprive another of his property which is not 

demanded or received for the benefit of the group which the actor purports to represent; or 

(xi) cause anyone to be dismissed from his  employment, unless the property is demanded 

or obtained for lawful union purposes; or (xii) do any other act which would not in itself 

substantially benefit the actor or a group he represents but which is calculated to harm another 

person in a substantial manner with respect to his health, safety, business, employment, 

calling, career, financial condition, reputation, or personal relationship. Upon a charge of 

theft, the receipt of property in consideration for taking or withholding official action shall 

be deemed to be theft by threat regardless of whether the owner voluntarily parted with 

his property or himself initiated the scheme. 

SECTION 1751. FORGERY OR COLTNTERFEITING . ) 
1. OFFENSE. A person is guilty of forgery or counterfeiting i f ,  with intent to 

deceive or harm the government or another person, or with knowledge that he is 

facilitating such deception or harm by another person, he: 

a. Knowingly and falsely makes, completes, or alters any writing; or 

b. Knowingly utters or possesses a forged or counterfeited writing. 

2. GRADING. Forgery or counterfeiting is: 

a .  A class B felony if: 

(i) The actor forges or counterfeits an obligation or other security of 

the government; or 
T 



(ii) The offense is committed pursuant to a scheme to defraud another or  
I 

others of money or property of a value in excess of ten thousand dollars; 

b. A class C felony if: 
1 1  

The actor is a public servant or an officer or employee of a financial 

I 1  institution and the offense is committed under color of office or  is 

made possible by his office; 
1 1 1  

The actor forges or counterfeits foreign money or other legal tender,  

or  utter$;or possesses any forged or  counterfeited obligation or  

security of the government or foreign money or legal tender; 
I i 

The actor forges or counterfeits any writing from plates, dies,  molds, 

photogr$hs, or other similar instruments designed for multiple 
I 

reproduction; 
I 

The actor forges or counterfeits a writing which purports to have been 
I 

government; or 

is committed pursuant to a scheme to defraud another or  

others of money or property of a value in excess of one hundred dollars; 

c. A class A misdemeanor in all other cases. 
1 ' 1  

SECTION 1752. FACILITATION OF COUNTERFEITING . ) 
I '  

1. COUNTERFEITING IMPLEMENTS. A person i s  guilty of an offense i f ,  except as 
I I 

authorized by statute or by regulation, he knowingly makes, executes, sells, buys,  
l 1  

imports, possesses, or otherwise has within his control any plate, stone, paper, tool, 
I ! 

die,  mold, or other implement lor thing uniquely associated with or fitted for the preparation 

of any forged or counterfeited security or tax stamp or any writing which purports to be 
I 

made by this government or ariy foreign government. 
I 

2. COUNTERFEITING IMPRESSIONS. A person is guilty of an offense if ,  except a s  
# I  

authorized by statute or  by regulation, he: 
i i 

a. Knowingly phot&raphs or otherwise makes a copy of: 
I 

(i) Money or' other obligation or security of this government or  of any 

29 foreign government, or any part thereof; or 



(ii) Any plate, stone, tool, die, mold, or  other implement or thing uniquely 

associated with or  fitted for the preparation of any writing 3 
described in subsection 1; or 

b. Knowingly sells, buys,  imports, possesses, or otherwise has within his 

control any photograph o r  copy the making of which is prohibited by 

subsection 2a. 

3 .  AUTHORIZATION AS DEFENSE. In a prosecution under this section, authorization 

by statute or  by regulation is a defense. 

4 .  GRADING. An offense defined in this section i s  a class B felony if the implement 

o r  the impression relates to the forging or  counterfeiting of an obligation or security of the 

government. Otherwise it is  a class C felony. 

SECTION 1753. DECEPTIVE WRITINGS. ) 

1. OFFENSE. A person i s  guilty of an offense if ,  with intent to deceive or harm the 

government o r  another person, or  with knowledge that he is  facilitating such a deception o r  

harm by another person, he knowingly issues a writing without authority to issue it o r  

knowingly utters or possesses a deceptive writing. 

2 .  GRADING. The offense i s  a class B felony if it is committed pursuant to a scheme 

to defraud another or others of money or property of a value in excess of ten thousand dollars. 

The offense is  a class C felony if (a) the actor is  a public servant or an officer or employee 

of a financial institution and the offense is  committed under color of office or is made possible 

by his office; or  (b) the offense is  committed pursuant to a scheme to defraud another or 

others of money or property of a value in excess of one hundred dollars. Otherwise it is a 

class A misdemeanor. 

SECTION 1754. DEFINITIONS FOR SECTIONS 1751 TO 1754. ) In sections 1751 to 1754: 

1. The definitions prescribed in section 1741 apply; 

26 2. "Writing" means (a) any paper,  document, or other instrument containing written 

27 or printed matter or  i ts  equivalent, including money, a money order,  bond, public 

2 8 record, affidavit, certificate, contract, security, or  obligation, and (b) any coin 
T 



or any gold or silver bar coined or stamped at a mint or assay office or any signa- 

ture,  certification, credit card, token, stamp, seal, badge, decoration, medal, 

question, is beyond [any general authority given by statute, regulation, or  agreement; 

"Falsely makes" means to make a writing which purports to be made by the govern- 
I 

trademark, or other symbol or evidence of value, right, privilege, or identification 

ment or another person, or a copy thereof, but which is not because the apparent 
I 

which is capable of 

maker is fictitious or because the writing was made without authority; 

being used to the advantage or disadvantage of the government 

"Falsely completesl'l means to make an addition to or an insertion in a writing, 

l 

or any person; 

"Without a ~ t h o r i t y ~ ~ i n c l u d e s  conduct that, on the specific occasion called into 

without authority, h c h  that the writing appears to have been made by,  or  fully 
I 

authorized by, its apparent maker; 
I 

"Falsely alters" m e h s  to make a change in a writing, without authority, such 

that the writing apdears to have been made by ,  or fully authorized b y ,  its apparent 

maker; 

To "forge" or  to "counterfeit" a writing means to falsely make, complete, or alter 
I 

the writing, and a ''forged" or "counterfeited" writing i s  a writing which has been 

falsely made, completed, or altered. The terms "forgery" and "counterfeiting" 
I 

and their variants are intended to be synonymous in legal effect; 

"Utter" means to issue, authenticate, transfer, publish, sell, transmit, present, 

use, or otherwise &ve currency to; 

llPossess'l means to [receive, conceal, or otherwise exercise control over; 
I 

The term "obligation or  other security of this state" means a bond, certificate 

of indebtedness, coupon, fractional note, certificate of deposit, a stamp, or  
i 

other representative; of value of whatever denomination, issued pursuant to 
I !  

a statute; 1 I 



"Security" other than as  provided in subsection 10  includes any note, stock 

certificate, bond, debenture, check, draft, warrant, traveler's check, letter T 

of credit, warehouse receipt, negotiable bill of lading, evidence of indebtedness, 

certificate of interest or  participation in any profit-sharing agreement, collateral- 

trust certificate, preorganization certificate or subscription, transferable share,  

investment contract, voting-trust certificate, certificate of interest in tangible 

or intangible property, instrument or document or writing evidencing ownership 

of goods, wares, and merchandise, or transferring or assigning any right, title, 

or interest in or to goods, wares, and merchandise, uncanceled stamp issued 

by a foreign government (whether or not demonetized); o r ,  in general, any 

instrument commonly known as a "security", or any certificate of interest or  

participation in ,  temporary or interim certificate for, receipt for, warrant or 

right to subscribe to or purchase any of the foregoing; 

"Tax stamp" includes any tax stamp, tax token, tax meter imprint, or any other 

form of evidence of an obligation running to a state, or evidence of the discharge 

thereof; 

A "deceptive writing'' i s  a writing which (a) has been procured by deception, 

or (b) has been issued without authority. 

SECTION 1755. MAKING OR UTTERING SLUGS. ) 

1. OFFENSE. A person is guilty of an offense if he makes or utters a slug with 

intent to deprive a supplier of property or service sold or offered by means of a coin 

machine or  with knowledge that he is facilitating such a deprivation by another person. 

2 .  GRADING. The offense i s  a class A misdemeanor i f  it involves slugs which exceed . 

fifty dollars in value. Otherwise it is a class B misdemeanor. 

3 .  DEFINITIONS. In this section: 

a.  "Slug1' means a metal, paper, or other object which by virtue of its size, 

shape or any other quality is capable of being inserted, deposited, or other- 

wise used in a coin machine as an improper but effective substitute for a 
T 

2 9 genuine coin, bill, or token; 



b . "Coin machine" means a coin box, turnstile, vending machine, or other 

2 mechanical or electronic device or receptacle designed: 
I 

3 1 ' 
(i) To receivb a coin or bill of a certain denomination or a token made for 

the purp&e; and 
I 

(ii) In return! for the insertion or deposit thereof, automatically to offer, 
I 

provide, ,assist in providing or permit the acquisition of property or  

7 a public 05 private service; 

8 c. Value" of the slugs means the value of the coins, bills, or tokens for which 

9 they are capable/of being substituted. 

10  SECTION 1757. SPORTS BRIBERY. ) I 

11 I. INTERFERENCE WITH A SPORTING CONTEST. A person is guilty of a class c 

12 felony if ,  with intent to prevekl~a publicly exhibited sporting contest from being conducted 

13 in  accordance with the rules dd usages purporting to govern i t ,  he: 

a .  Confers or offers or  agrees to confer any benefit upon, or threatens any 

harm to, a participant, official or other person associated with the contest; or 

b . Tampers with a& person, animal, or thing. 
I 

2 .  SOLICITING OR ACCEPTING BENEFITS. A person is guilty of a class C felony if 

he knowingly solicits, accepts, o r  agrees to accept any benefit the giving of which i s  pro- 

hibited under subsection 1. 

3. DEFINITION. A exhibited sporting contest" is any contest in any sport,  
I 

I between individual contestants or teams of contestants, the occurrence of which is publicly 

announced in advance of the event. 

2 3 4 .  STATUS OF CONTESTANT. The status of the contestant as  amateur or professional 

24 is not material to the commissiojl of the offense described in this section. 

25 . SECTION 1758. COMMERCIAL BRIBERY. ) 
I 

26 1. GIVING BRIBE. A pdrson is guilty of a class C felony if he: 

p 2 7  a .  Confers or agrees or offers to confer any benefit upon an employee or agent 

28 without the consent of the latter's employer or principal, with intent to 

29 influence his conduct in relation to his employer's or principal's affairs; or  



b.  Confers or  agrees or  offers to confer any benefit upon any fiduciary without 

the consent of the beneficiary, with intent to influence the fiduciary to act 7 

or conduct himself contrary to his fiduciary obligation. 

2 .  RECEIVING BRIBE. A person is guilty of a class C felony if  he knowingly 

solicits, accepts, o r  agrees to accept any benefit the giving of which is prohibited under 

subsection 1. 

SECTION 1771. ENGAGING IN OR FINANCING CRIMINAL USURY BUSINESS.) 

1. OFFENSE. A person is guilty of a class C felony if  he knowingly engages in,  o r  

directly or indirectly provides financing for, the business of making extensions of credit 

at such a rate of interest that repayment or performance of any promise given in considera- 

tion thereof is unenforceable through civil judicial process in this state. 

2 .  PRESUMPTIONS. Knowledge of unenforceability shall be presumed, in the case 

of a person engaging in the business, if  any of the following exist ,  and in the case of a 

person directly or indirectly providing financing, if he knew any of the following: 

a .  It is an offense to charge, take, or receive interest at the rate involved; 

b . The rate of interest charged, taken, or received is  fifty or more percentum 

greater than the maximum enforceable rate of interest; or 

c .  The rate of interest involved exceeds forty-five percentum per annum or  

the equivalent rate for a longer or shorter period. 

3 .  RATE OF INTEREST. Unless otherwise provided by law, the rate of interest i s  to 

be calculated according to the actuarial method of allocating payments made on a debt between 

principal and interest, pursuant to which a payment i s  applied first to the accumulated interest 

and the balance is applied to the unpaid principal. 

4.  DEFENSE. It i s  a defense to a prosecution under this section that the defendant 

was licensed or  otherwise authorized by the United States or by any state government to 

engage in the business of making extensions of credit. 

5. DEFINITIONS. In this section: 



a. An "extension of credit" means any loan, or any agreement tacit or express 

whereby the repayments or satisfaction of any debt, whether acknowledged 

or disputed, valid or invalid, and however arising, may or will be deferred; 
I 

b .  "Debtor" mean$(any person to whom m extension of credit is made, or who 

guarantees the irepayment of that extension of credit, or in any manner under- 

takes to indemnify the creditor against loss resulting from the failure of any 
1 I 

or discharge in whole or in part of any debt or claim, acknowledged or 

person to whom that extension of credit is made to repay the same; 

10 disputed, valid or invalid, resulting from or in connection with that extension 
I I 

11 of credit. 

12 SECTION 1801. INCITING RIOT. ) 

13 1. OFFENSE. A persoh[ is guilty of an offense if  he: 

c.  The repayment 

14 a .  Incites or urges ,five or more persons to create or engage in a riot; or 

15 
I 

b. Gives commands, instructions, or directions to five or more persons 

of any extension of credit includes the repayment, satisfaction, 

16 in furtherance of a riot. 

17 2. DEFINITION. "Riot' ,means a public disturbance involving an assemblage I 
18 of five or more persons which by tumultuous and violent conduct creates grave danger 

19 of damage or injury to property or persons or substantially obstructs law enforcement 

20 or  other government function. I 

2 1 3. ATTEMPT, SOLICITATION, AND CONSPIRACY. A person shall be convicted 

22 under sections 1001, 1003, or 1004 of attempt, solicitation, or conspiracy to commit an 
I 

, 23 offense under this section only if  he engages in the prohibited conduct under circum- 

24 stances in which there is a substantial likelihood that his conduct will imminently pro- 

25 duce a violation of this section. 
I 

26 4. GRADING. The offense is a class C felony if it i s  under subsection 1 b and 
1 

27 the riot involves one hundred d r  more persons. Otherwise it is a class A misdemeanor. 
P 



SECTION 1802. ARMING RIOTERS. ) 

1. A person is guilty of a class C felony if he: 

a.  Knowingly supplies a firearm or destructive device for use in a riot; 

b. Teaches another to prepare or use a firearm or destructive device with 

intent that any such thing be used in a riot; or 

c.  While engaging in a riot, is knowingly armed with a firearm or 

destructive device. 

2. tlRiotn has the meaning prescribed in section 1801. 

SECTION 1803. ENGAGING IN A RIOT. ) 

1. OFFENSE. A person is guilty of a class B misdemeanor if he engages in a 

riot, a s  defined in section 1801. 

2. ATTEMPT, SOLICITATION, AND CONSPIRACY; PRESENCE. The provisions 

of subsection 3 of section 1801 are applicable to attempt, solicitation, and conspiracy to 

commit an offense under this section. Mere presence at a riot i s  not an offense under 

this section. 

SECTION 1804. DISOBEDIENCE OF PUBLIC SAFETY ORDERS UNDER RIOT CONDI- 

TIONS.) A person is guilty of a class B misdemeanor i f ,  during a riot as defined in section 

1801, or when one i s  immediately impending, he disobeys a reasonable public safety order 

to move, disperse, or refrain from specified activities in the immediate vicinity of the riot. 

A public safety order is an order designed to prevent or control disorder, or promote the 

safety of persons or property, issued by the senior law enforcement official on the scene. 



C. EMERSON 
M b R R Y  

North Dakota I,egislative Council 
STATE CAPITOL 

ElSMARCK 58501 

* J u n e  2 9 ,  1972 
I 

TELEPHONE 
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TO: ALL 14EMi3ERS O F  THE COI-X'IITTEE ON J U D I L I A R Y  "B" 

The Chairman, S e n a t o r  Howard Freed ,  i s  c a l l i n g  t h e  n e x t  meeting 
of the Committee on  J u d i c i a r y  "B" f o r  Thursday and  F r i d a y ,  J u l y  20-21, 
1972 ,  t o  c o m e n c e  a t  9:30 a . m .  i n  Committee Roon G-2 of t h e  S t a t e  
C a p i t o l ,  Bismarck, IJorth Dakota.  

The agenda w i l l  i n c l u d e  c o n s i d e r a t i o n  of S c c t i o n s  1811 t h r o u g h  
1 8 6 1  o f  t h e  proposed F e d e r a l  Cr imina l  Code, s t a f f  r e d r a f t s  of  which 
are cncl-osed w i t h  t h i s  n o t i c e .  I n  aCidi t ion,  t k e  C o n n i t t e e  w i l l  
ccnsider 2 r d r z f t  cf t h 5  s e c t i o n s  d e a l i n g  9:ith Xape and o t h e r  sexual 
o f f e n s e s  ( t 3  be m a i l e d  l a t e r )  , and w i l l  d i s c u s s  s e n t e n c i n g  p l a n s .  

I f  any nexiber s h o u l d  be u n a b l e  t o  a t t e n d  on t h e s e  d a t e s ,  I t  
would be a p p r e c i a t e d  i f  he  would n o t i f y  t h i s  o f f i c e  a s  soon as 
p o s s i b l e .  

C .  Enlerscn Flurry 
D i r e c t o r  

CEM : r,ls 
Encs . 
Copies t o :  S e n a t o r s  F r e e d ,  Page 

R e p r e s e n t a t i v e s  Atk inson ,  lii.llcbce, K i e f f e r ,  ?furphy, S t o n e  
Judqes  E r i c k s t a d ,  Lynch, S x i t h ,  F e a r c e  
Messrs. Wolf,  Webb, Lockney, H i l l ,  Travis 



NORTE DAKOTA LEGISIATRE COUNCIL 

hlinutes of the 

COhlMITTEE ON JUDICIARY "B" - 

Meeting of Thursday and h i d a y ,  July 20-21, 1972 
Room G72, State Cnpitol. 
Bismarck, North Ilakota 

The Chairman, Senator Howard Freed, called the meeting of the Committee on Judiciary 
llB" to order at 9: 40 a.m. on Thursday, July 20, 1972, in Committee Room G-2 of the State 
Capitol in Bismarck. 

Legislative members 
present: 

Legislative members 
absent: 

Citizen members 
present: 

Citizen members 
absent: 

Also present: 

Senator Freed 
Representatives Hilleboe , Kieffer , Murphy, Stone 

Senator Page 
Representative Atkinson 

Judges Erickstad , Pearce; hlessrs . Webb, Wolf; 
Professor Lockncy 

Judges Lynch, Smith 

M r .  Joe Louwagie; M r .  Leonard Bucklin; M r .  Vance Hill; 
Mi*. Stuart Hilleboe: M r .  Paul Kalin; Mr. Robert Wefald; 
Mr .  Kenneth Dawes; M r .  Hichmd Gross; hlr . Bob Holte 

mote: The above listing of persons present does not necessarily reflect their attend- 
ance during the whole of the Committee meeting, although there was a quorum of Committee 
members present at all times .) 

The Chairman asked if there were any additions or corrections to the minutes of the 
meeting of June 20-21, 1972.  The Committee Counsel noted that there was an error on Page 
8 of the minutes in the penultimate paragraph. The word "oP1 following the word "examples" 
should be deleted, and the word "iT1 inserted in lieu thereof. Thereafter, IT WAS XOVED 
BY REPRESENTATIIE HILLEBOE, SECONDED BY REPRESENTATIVE STONE, AND CARRIED 
that the minutes of the meeting of June 20-21, 1972, be approved as corrected. 

The Chairman welcomed h I r  . Paul Kalin, Midwestern Director, National Council on 
Crime and Delinquency, c?nd called on Mr. Kalin for a discussion regarding sentencing 
philosophy. (Mr. Kalin left two printed documents with the Committee which are attached 
to these minutes as Appendices "A" and "B" .) 

M r .  Kalin stated that he was happy to return to North Dakota where he had been before, 
and he was pleased that North Dakota was engaged in a criminal code revision. He stated 



that if  he sensed the feeling of the Nation correctly in regard to criminal code revision, 
the thought was that criminal codes should be made tougher and more restrictive. 
He stated that this was a tragic situation, as those thoughts were based on myths 
rather than facts. He noted that the United States, including both federal and state 
jurisdictions, imprisons more people than any other country in the world, but its 
crime rate is still the highest. 

M r .  Kalin noted that on his previous visit he had been impressed by an innovative 
report by the Combined Law Enforcement Council, which had been written in part 
by Mr.Vance Hi l l  in 1969. He noted that this report had recommended the increased 
use of probation and the creation of regional penal facilities. He stated that, with 
this report as partial impetus, Des Noines and Polk County, Iowa, had developed 
a Community Corrections Center, which tries to deal with offenders in a nonpunitive 
way. The Center has been successful, and it is now proposed to expand it to a 16- 
county area around Des Moines. 

M r .  Kalin noted that, where reforms have taken place, the legislators have 
played a large part in reform of the criminal justice system. He said that recent 
reforms in California were the result of legislative studies followed by legislative 
action. 

In regard to the North Dakota prison population, he noted that North Dakota 
probably has very few really dangerous convicts, and that keeping most current 
incarcerated persons in penitentiaries is costly 'and usually futile. 

M r .  Knlin stated that much of the legislative inaction in regard to criminal 
code revision is based on the fact that the public would not accept liberalization of 
criminal laws, which theory is based on the fact that the public i s  essentially interested 
in  "retribution" against criminal elcrnents. Mr. Kalin questioned whether this was 
in  fact the case. He stated that many people who estimated public reaction to certain 
legislative action based their estimations on letters to the editor and similar indicators, 
which may not be reliable, and, in fact, could be examples of radical thought. He 
asked that the Committee take such action as it felt best , and not automatically feel 
that a liberal attitude would be rejected by the general populace. 

Legislative criminal code revision efforts often get into a vicious circle when 
the revision effort is based on revisions completed in other jurisdictions, M r .  Kalin 
noted. He stated that this was the case because the other jurisdictions faced the 
same type of problems regarding worry about public reaction, and therefore did 
not take the most desirable action. He stated that he hoped the Committee would break 
out of this "vicious circlett and take such action as it felt in the best interests of the 
citizens of the State. 

M r .  Kalin stated that the National Council on Crime and Delinquency had presented 
testimony to Congress regarding the proposed Federal Criminal Code. He stated 
that there were several items in the FCC with which the NCCD disagreed. 

M r .  Wefald inquired as to what M r .  Kalin meant by his statement that llmore 
people are imprisoned in the United States than in any other country of the world". 
M r .  Kalin replied that he was talking in terms of the rate per 100,000 population. 

P H e  stated that the whole system of penology in the United States should undergo some 



r ' re-evaluation. He noted that the Quakers, who had originally developed the United 
StatesT version of the penitentiary system, were now rethinking their whole attitude 
towards a penitentiary system. 

M r .  Kalin noted that many of the so-called crimes which w e  prosecuted in 
the United States are simply ignored in other countries of the world. For instance, 
simple assault, drunkenness, vagrancy, prostitution, and so on are not treated criminally. 
He stated that many countries feel it is a waste of their law enforcement capability 
to arrest and prosecute people who have perpetrated the so-called "victimless crimes". 

M r .  FYefald inquired as to whether Mr. Kalin felt that the U .S.  had a stronger 
attitude in favor of retribution against criminals than other countries . M r .  Eialin 
replied that that was the case, noting that Norway, for instance, incarcerates only 
one percent of its convicted criminals. 

Representative Murphy told of a man living in his legislative district who had 
shot another person, but was now harmless in terms of danger to society. He wondered 
what could be done about a person like that if retribution for his particular crime 
were not the answer. In other words, Representative Murphy wanted to know whether 
there was any justification in sentencing to the penitentiary as a means of deterring 
other potential offenders. hlr . Kalin replied that the Committee, and the Legislature, 
was justified in doing whatever made sense in the larger context. However, he questioned 
the deterrent effect of prison sentences. He stated that one of the best deterrents 
is on assurance that the criminal wrongdoer will be caught in his crime. 

Representative Kieffer aslied M r .  Iialin what he thought the reasons were for 
North Dakota having a lower crime rate. M r .  Iiali~i stated that one of the reasons 
was the low population in North Dakota; in other words, fewer persons per square 
mile. In addition, he noted that many North Dakotans had been long-time residents 
of the State, and therefore realized that they would be frowned upon in their social 
culture if they committed a criminal act. 

Professor Lockney asked M r .  Kalin what specific actions the Committee should 
take in regard to sentencing. Mr. I<alin stated that first he would like to point out 
that he was not in favor of the concept of a "Mandatory Parole Component". He noted 
that in the State of Ohio no one is sent back to a penal institution for parole violation. 
The only reason a person is reincarcerated after being on parole is for conviction 
of a new offense. In addition, he noted that as high as one-third of the parolees in 
Ohio get no supervision after the first month on parole. 

Mr. Kalin also criticized the provision for an extended term for dangerous 
offenders as contained in the proposed sentencing plan of the Committee's Subcommittee 
on Sentencing Classification. He stated that the provisions for extended terms were 
difficult to understand and that a provision for a 25-year sentence was as long as 
was necessary. In addition, he noted that doubling a one-year sentence is of no 
avail. Further, sentences of 30 days or less are simply not rehabilitative. 

Mr. Webb inquired whether a person of the status of Judge Erickstad would 
not be more deterred and rehabilitated by a one-day jail sentence than by a fine of 
$100. Mr. Kalin noted that what Mr. Webb was talking about was the effect of being 

r "disgraced". 



The Committee discussed the desirable extent to which parole should be used 
as a rehabilitative penal tool. Rlr . Kalin stated that not d l  offenders need to be on 
parole, and the best theoretical basis for the use of parole was not to use it unless 
an offender needs nonincarcerative supervision. 

Rlr. Webb stated that one of the most difficult tasks cf a prosecutor was the 
problem of carrying a liberal sentencing philosoplly into the practice of prosecution 
of offenses. He stated that it was difficult for a prosecutor to rationalize his representation 
of the community's desiye to prosecute offenders with the need to treat €12 offender 
as  an individual in regard to sentencing. 

Mr. Kalin stated that the prime item for the Committee lo keep in mind was 
to be openminded regarding i ts  deliberation. For instance, he stated that a New York 
attorney had seriously suggested that p r o ~ e c u t o ~ s  be given an option to prosecute, 
and that they only prosecute those cases wherc imprisonment of the offender is to 
be  sought. He said that while he did not necessarily recommend that proposition, 
it was an example of the range of alternatives available to an openminded committee. 

The Chairman aslced how M r .  Kalin would react to a draft which broadened 
judicial sentencing discretions so that sentencing judges had a whole range of alternatives 
available to them so that they could deal with each case on an individual basis. h I r  . 
Kalin replied that that would be a wortlicvhile advance, but that the range of sentencing 
alternatives should not contain a "hlilndatory Parole C~rnponent~~,  or provision for 
extended sentences for ttdangerous offenders" . 

He felt that the only valid category for a dangerous offender was where the 
offender used a dangerous weapon, and that the ma.ximuin terms alrcocly provided 
in the Committee proposals would be adequate for such an offender. 

The Committee Counsel noted that M r .  Kalin had been making reference to 
the sentencing classification plan drafted by the Subcommittee on Sentencing Classifica- 
tion. He inquired as to whether the Mandatory Parole Component and provision for 
extended sentences as contained in the proposed Federal Clbiminal Code were also 
objectionable. Mr. Kal in  stated that he also felt those provisions to be objectionable, 
since they would not accomplish their rehabilitative objective. 

M r .  Hil l  inquired cw to what number of crimes classifications there should 
be in  a sentencing classification plan. Nr. Kalin replied that there was no magic 
number; however, there should be one category for the so-called heinous crimes; 
a 25 to 30-year mmimum imprisonment period for "dangerous offenses" (one in which 
dangerous weapons were used); and a third category for primarily property offenses. 
M r .  Webb inquired as to whether these classifications were all within the general 
crimes classification range known as "felony". Mr. Kalin replied that that was what 
he was thinking about. 

Representative I<ieffer discussed the fact that generally most persons tend 
to react to their cultural needs. If they do not have the tools necessary to maintain 
their identity in their cultural environment, the tools are not going to be provided 
for them during a 10-year term of imprisonment any more so than they would be provided 
during a shorter term of inlprisonment. M r .  Kalin stated that he agreed with Representative 
Kieffer . He noted that at one institution in Ohio, it was discovered that it was costing 



r $13,000 per child per year for institutionalization. He stated that many of the children 
incarcerated at that institution were there for auto theft, and that it would have been 
cheaper for the State to purchase an auto for each of them so they could fit into their 
cultural environment, rather than to incarcerate them. He indicated that this was 
probably not a feasible solution, but it pointed out some of the errors of the penal 
system philosophy. 

M r .  Wolf stated that, in regard to Rlr. Kalin's statements on a Mandatory Parole 
Component, the possibility of parole supervision is one of the factors which causes 
the Parole Board to release people on parole. lie wondered what the alternative would 
be if we did away with mandatory parole supervision. 

The Committee discussed the proper authority to carry out sentencing. hI r  . 
Kalin stated he felt that judges who have heard the case should do sentencing, because 
the creation of sentencing commissions or boards carried more potential for abuse 
than did the present system. 

M r .  Kalin stated that extended parole periods are what he was opposed to. 
He noted that parole was an overused concept, and that the public would probably 
not react adversely to unsupervised releases of convicts who were deemed fit to return 
to society. 

I Mr. Kalin stated that it would be a long step forward in correcting some of 
the evils in the criminal justice system if corrections personnel, judges, and prosecutors 
could all get together and formulate a comprehensive sentencing and parole philosophy. 
He stated that it was important for the Committee to look to the future in its drafting, 
rather than to a draft which would just solve the immediate problems for the remainder 
of the decade. 

The Committee Counsel asked Mr. Kalin whether he would support the concept 
of providing minimum sentences for various classes of crimes. Mr. Kalin stated that 
he does not favor minimum sentences under any circumstances. 

M r .  Webb notcd that North Dakota uses the deferred imposition of sentence, 
and thought that it was a valuable tool. However, he noted that you can use the record 
of a deferred imposition as showing a criminal record in other prosecutions in North 
Dakota, but that it could not be done under the proposed sentencing provisions of 
the FCC. Alr. Kalin asked whether in fact it should be allowed to be brought into 
the record of future criminal prosecution. He stated that this was an area in which 
members of the Committee could reexamine their attitudes, and perhaps come up with 
different answers. 

The Chairman talked about the desirability of providing harsher penalties 
for a person who commits an offense wlule carrying a gun. The Chairman asked 
whether such harsher penalties would really serve as a deterrent. Mr. Kalin replied 
that they probably would not. He said the net result of harsher penalties where the 
offender carries a gun is to cause more plea bargaining to be carried on between 
the prosecutor and the defense attorney. He stated that if an offender has used a 
dangerous weapon, the penalties should be harsher and plea bargaining should not 
be allowed. 

r 



c Prior to his departure, Mr. Kalin stated that he 117ould be happy to review any 
of the Committee's work products and make comments which the Committee could 
use for whatever they felt they were worth. The Committee then nxessed for lunch 
at 12: 05 p .m. and reconvened at 1: 15 p .m.  

The Chairman called on Mr. Hill for some comments regarding his meeting 
with the State's Attorneys Association in Grand Forks (during the last meeting of 
the Committee). Rlr . Hill stated that the Association's reaction to the idea of revising 
the whole of Title 1 2  was mixed. 

M r .  Webb stated he felt that, on the whole, most of the State's Attorneys present 
were agreeable to what, to them, was a "radical" idea. He indicated that he had 
explained the Idaho situation to them, and noted their support would be important 
in  passing the proposed new criminal code. Mr. Webb stated the State's Attorneys 
Association would meet again in November, and that it had appointed a legislative 
committee, chaired by hIr  . Tom Kelsch, which would be interested in working with 
the Committee on Judiciary l 'R".  The Committee Counsel stated that he would contact 
M r .  Kelsch following this meeting and invite him and members of his Committee to 
attend future meetings of the Committee, and, in addition, would furnish them with 
relevant material. 

Professor Lockney suggested that the Committee should contact persons involved 
in corrections and probation and parole to get their views regarding the Committee's 
project. He suggested that perhaps Nr . Irv Kiedman could be invited to attend and 
comment. The Chairman staied that he agreed with Professor Lockney and directed 
the Committee Counsel to invite Mr. Riedman to attend the Committee meeting when 
sentencing is to be discussed. 

Judge Erickstnd suggested that the Chairman of the Parole Board also be invited. 
M r .  Hi l l  suggested that the be represented and that perhaps the Warden, 
or  the Director of I~lstitutions, should be invited. The Chairman directed the Committee 
Counsel to invite Warden Dwight Woodley. 

The Chairman inquired as to the Committee's wish in regard to providing reimburse- 
ment to M r .  Kalin for his travel expenses in attending the Committee meeting. He 
stated that i f  the Committee so desired, Mr. Kalin's travel expenses could be reimbursed 
from the federal grant to the Committee, if a change in the grant budget were allowed 
by the Combined Law Enforcement Council. 

IT WAS MOVED BY REPRESENTATIVE RlURPHY , SECONDED BY REPRESENTATIVE 
STONE, AND CARRIED that Mr. Paul Kalin's travel expenses in attending this meeting 
of the Committee be reimbursed, such reimbursement being conditioned upon approval 
by the Combined Law Enforcement Council for a change in the budget of the federal 
grant to the Committee. 

The Chairman called on the Committee Counsel for an overview of the second 
draft of Sections 1641 through 1650, dealing with gross sexual imposition and other 
sexual offenses and reading as follows: 

r 



r (Note: The text of all sections consideiled by the Committee, with amendments 
adopted, me appended to these minutes as Appendix "C" .) 

1 SECTION 1641. RAPE AND GROSS SEXUAL IlWPOSITION .) 

2 1. OFFEKSE. A person who engages in a sexual act'with another, or who 

3 causes another to engage in a sexual act, is guilty of an offense if: 

4 a. He compels the victim to submit by force or by threat of imminent death, 

serious bodily injury, or kidnapping, to be inflicted on any human 

being; 

7 b.  He has substantially impaired the victim's power to appraise or control 

8 his or her conduct by administering or employing without his or her 

knowledge intoxicants or other means with intent to prevent yesistm~ce; 

10 c. He knows that the victim is unaware that a sexual act is being committed 
I 

11 upon him or her; or 

1 2  d. The victim is less than thirteen years old. 

13 2 .  GRADING. The offense is a class A felony if in the course of the offense the 

1 4  actor inflicts serious bodily injury upon the victim, or if his conduct violates sub- 

15 paragraph d of subsection 1, or if the victim is not a voluntary companion of the actor 

16 and has not previously permitted him sexual liberties. Otherwise the offense is a 

1 7  class B felony. 

1 SECTION 1642. SEXUAL IMPOSITION .) A person who engages in a sexual act 

2 with another, or who causes another to engage in a sexual act, i s  guilty of a class C 

3 felony if: 

4 1. He knows that the other person suffers from a mental disease or defect which 

5 renders him or her incapable of understanding the nature of his or her 

6 conduct; 

7 2 .  He knows that the other person is unaware that a sexual act is being 

8 committed upon him or her; or 



r 3 .  He compels the other person to submit by any threat that would render a 

10 person of reasonable firmness incapable of resisting. 

1 SECTION 1643. SEXUAL ACTS WITH MINOIZS [former Section 16451 .) Any 

2 person committing a sexual act with another is guilty of a class A misdememor if the 

3 victim is a minor and the actor is an adult. 

1 SECTION 1644. FORNICATION.) A person is guilty of a class B misdemeanor 

2 i f  he engages in a sexual act with another who is not the actor's spouse. 

1 SECTION 1645. ADULTERY. ) 1. A married perscn is guilty of a class A 

2 misdemeanor if he or she engages in a sexual act with another person, not the actor's 

3 spouse. 

2. No prosecution shall be instituted under this section except on the complaint 

of the spouse of the alleged offender, and the prosecution shall not be commenced later 

than one year from commission of the offense. 

SECTION 1646. UIU'LAFVFUL COHABITATION.) A person is guilty of a class A 

nlisdemeanor if, with intent to defraud another or others of money or property, he or  

she lives openly and notoriously with a person of the opposite sex as a married couple 

without being married to the other person. 

SECTION 1647. SEXUAL ABUSE OF WARDS .) A male who engages in a sexual 

act with a female not his wife or any person who engages in a sexual act with another 

or causes another to engage in a sexual act is guilty of a class A misdememor if: 

1. The other person is in official custody or detained in a hospital, prison, 

or other institution and the actor has supervisory or disciplinary authority 

over the other person; or 

2 .  The other person is less than eighteen years old and the actor is his or her 

parent, guardian, or otherwise responsible for general supervision of the 

other person's welfare. 
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r 1  SECTION 1648. SEXUAL ASSAULT .) A person who k~owingly has sexual contact 
I 

2 with another not his spcuse, or causes such other to have sexual contact with him, is 
I 
i 

3 guilty of a class B misdemcano' if: I 

I-Ie knows that the ccntact is offensive to the other person; 

He knows that the other person suffers from a mental disease or defect 

which renders him or her incapable of understanding the nature of his or 

her conduct; 

The other person is less than thirteen years old; 

He has substantially impabed the other pcrson's power to appraise or 

control his or hey conduct, by administering or employing without the other's 

knowledge intoxicants or other means for the purpose of preventing 

resist mce; 

The other person is  in official custody or detained in a hospital, prison, or 

other institution an i  the actor lias supervisory o~ disciplinary authority 

over him or her; or 

The other person is less than eighteen years old and the actor is his or 

her parent, guardian, or otherwise responsible for general supervision 

of the other person's welfare. 

1 SECTION 1649. GENERAL PROVISIONS FOR SECTIOKS 1641 TO 1648. ) 

2 1. MISTAKE AS TO AGE. In sections 1641 to 1648: (a) when the criminality 

3 of conduct depends on a child's being below the age of thirteen, it is no defense that 

4 the actor did not know the child's age, or reasonably believed the child to be older than 

5 twelve; Co) when criminality depends on the child's being below a critical age older 

6 than twelve, it is an affirmative defense that the actor sezsonably believed the child 

7 to be of the critical age or above. 

P 8 2 .  SPOUSE RELATIONSHIPS. In sections 1641 to 1648, when the definition of an 

9 offense excludes conduct with a spouse, the exclusion shall be deemed to extend to 



r 3.0 persons living as man and wife, regardless of the legal status of their relationship. 

11 The exclusion shall be inoperative as respects spouses living apzrt under a decree of 

12 judicial separation. Where the definition of an offensc excludes conduct with a spouse 

13 or conduct by a female, this shall not preclude conviction of a spouse or female as 

14 accomplice in an offense which he or she causes another person, not within the 

15 exclusion, to perform. 

16  3 .  PROMPT CORIPLAINT. No prosecution may be instituted or maintained under 

17 sections 1641 through 1644 and sections 1646 through 1648, unless the alleged offense 

18 was brought to the notice of public authority within three months of its occurrence o r ,  

19 where the alleged victim was less than sixteen years old or otherwise incompetent to 

20 make complaint, within three months after a parent, guardian or other competent 

21 person specifically interested in the victim, other than thc alleged offender, learned 

22 of the offense. 

I 1 SECTION 1650. DEFINITIONS FOR SECTIONS 1641 TO 1649.) In sections 

2 1641 to 1649: 
I 

3 1. "Sexual act" means sexual contact between two persons who are not married 

I 4 to each other consisting of contact between the penis and the vulva, the 

5 penis and the anus, the mouth and the penis, or the mouth and the vulva. 

6 For the purposes of this subsection, sexual contact bemeen the penis and 

7 the vulva, or between the penis and the anus, occurs upon penetration, 

8 however slight. Emission is  not required. 

9 2 .  "Sexual contact" means any touching of the sexual or other intimate parts 

10 of the person for the purpose of arousing or gratifying sexual desire. 

The Committee Counsel noted that the Committee had considered a first draft 
of these sections at its Grand Forks meeting on June 20-21,  and that this redraft 
was ordered at that meeting. The essential changes in this draft were to add sections 
dealing with fornication, adultery, m d  unlawful cohabitation (Sections 1644 through 
1646). In addition, the draft reflected action at the last meeting based on Representative 



c Hilleboe's redefinition of the term "sexual actt1; and a redrafting of former Section 
1645 to prohibit sexual acts between adult offenders and minor victims (shown in  
the draft as Section 1643). 

Mr. Webb stated that he maintained his objection to Subparagraph d of Subsection 
1 of Section 1641 dealing with the minimum age for absolute liability for "statutory 
rape". He stated that his objection was both personel, and on the grounds that leaving 
the minimum age at t'less than thirteen years old" would cause the failure of the bill 
containing the proposed revision. 

Professor Lockney stated that he could acquiesce in raising the age to "less 
than fifteen years old" i f  the proposed language of Section 1643 were deleted and 
the language of the previous Section 1645 were reinstated in its place. The Chairman 
noted that the fate of the entire proposed revision of Title 1 2  could ride or fall, depending 
on what the Committee does in regard to sexual offenses. 

Mr. Wefald stated that he agreed with Professor Loclrney's desire to reinstate 
the original language of Section 1645, since the gist of Section 1645 was the relative 
age differential between the offender and the victim. He stated that this is an important 

.provision in terms of rationalizing that type of sexual offense. 

Mr. Webb restated his position, taken at the last meeting, that absolute criminal 
liability must be imposed on persons who engage in sexual intercourse with females 
below a certain age, and that that age should be higher than "less than thirteen years 
old". 

The Committee discussed Subparagraphs b and c of Subsection 1 of Section 
1641 providing that the offense of "gross sexual imposition" is  committed i f  the offender 
knows that his victim is unaware that a "sexual act" i s  being committed upon the 
victim, or where the offender has deliberately impaired the victim's power to resist. 
The Committee discussed the fact that Subpar~graph b was limited to intentional 
action on the part of the offender, and wondered if the offense should not also be 
defined as having been committed if someone else were responsible for the substantial 
impairment of the victimts power to resist. 

IT WAS MOVED BY MR. WOLF AND SECONDED BY PROFESSOR LOCKNEY that 
the words "or someone with his knowledge" be added after the word "Kelt in Subparagraph 
b of Subsection 1 of Section 1641. 

Judge Erickstad inquired as to whether this draft removed criminal liability 
for sodomy of a consensual nature between adults. The Committee Counsel stated 
that that was the effect of the second draft of Sections 1641 through 1650. 

Judge Erickstad then inquired as to Representative Hilleboets position on inclusion 
of redrafted provisions relating to fornication, adultery, and unlawful cohabitation. 
He wondered what the public reaction would be to deleting these offenses from the 
new criminal code. Profcssor Lockney stated that public reaction is impossible to 
judge, since no one really knows what the public feels concerning sexual offenses. 

Representative Hilleboe , responding to Judge Erickstad' s question, stated 

r that the draft provision should only provide criminal liability for "public fornication", 



and that the crime of "adultery" should be stricken from the code. He stated that 
he believed a crime of unlawful cohabitation should be retained as long as the emphasis 
was on the commission of Iraud. 

Professor Lockney nnd M r .  Hill felt that it would be almost impossible to prosecute 
under the redrafted version of Section 1646, since i.t would be extremely difficult 
to prove that persons weye cohabiting with an intent to defraud someone else. 

Judge Erickstad stated he felt there is a definite difference between types of 
sexual acts, and that some types of sexual acts should not be allowed even between 
consenting adults. 

The Chairman noted that there was a motion pending, and thereaftep, MR. 
WOLF'S MOTION amending Subparagraph b of Subsection 1 of Section 1641 PASSED. 

The Chairman noted that Mr. Leonard Bucklin was present, and that Mr. Bucklin 
had an interest in making a brief presentation regarding revision of the obscenity 
statutes. Therefore, he requested that the Committee delay further consideration 
of the redraft of the sexual offense provisions and consider the redraft of Sections 
1851, 1852, and 1861, covering dissemination of obscenity and other offenses. The 

.Chairman called on the Committee Counsel for an overview of those sections, which 
reads as follows: 

SECTION 1851. DISSEMINATING OBSCENE MATERIAL. ) 

1. OFFENSE. A person is guilty of an offense if  he disseminates obscene material, 

or  if he produces, transports, or sends obscene material with intent that it be dis- 

seminated. "Disseminate" means sell, lease, advertise, broadcast, exhibit, or distribute. 

2.  DEFENSES. It is a defense to a prosecution under this section that dissemina- 

tion was restricted to: 

a .  Institutions or persons having scientific, educational, governmental, or 

other similar justification for possessing obscene material; or 

b. Noncommercial dissemination to personal associates of the actor [; or 

c. Dissemination carried on in such a manner as,  in fact, to minimize risk 

of exposure to children under eighteen or to persons who had no 

effective opportunity to choose not to be so exposed]. 

3 .  GRADING. The offense is a class C felony if dissemination is  carried on 

in reckless disregard of risk of exposure to children under eighteen or to persons who 

had no effective opportunity to choose not to be so exposed. Otherwise the offense 

is a class A misdemeanor. [The offense is a Class A misdemeanor .] 



r l  SECTION 1852. INDECENT EXPOSURE. ) A person i s  guilty of a class A mis-  

2 demeanor if ,  with intent to arouse or gratify the sexual desire of any person, including 

3 the actor, he exposes his genitals or performs any other lewd act under circumstances 

4 in  which, in fact, his conduct is likely to be observed by a pwson who would be 

5 offended or alarmed. 

1 SECTION 1861. DISORDERLY CONDUCT. ) 

2 1. OFFENSE. A pelason' is guilty of an offense i f ,  with intent to harass, 

3 annoy, or alarm another person or in reckless disregard of the fact that another 

4 person is harassei, annoyed, or alarmed by his behavior, he: 

5 a. Engages in fighting, or in violent, tumultuous or threatening behavior; 

G b . Rlalres unreasonable noise; 

7 c .  In a public place, uses abusive or obscene language, or makes an obscene 

8 gesture; 

I 
9 d .  Obstructs vehicular or pedestrian traffic, or the use of a public facility; 

1 0  e .  Persistently follows a person in or about a public ploce or places; 

11 f .  While loitering in a public place for the purpose of soliciting sexual contact, 

1 2  he solicits such contact; or 

13 g . Creates a hazardous, physically offensive, or seriously alarming 

14 condition by any act which serves no legitimate purpose. 

15 ' 2. GRADING. The offense is  a class B misdemeanor i f  the defendant's conduct 

16 violates subsection 1 f .  0thei8wise it is  an infraction. 

17 3. CORIPLNNT BY RIER!BER OF THE PUBLIC REQUIRED. Prosecution under 

18 paragraphs c ,  e , and f ,  of subsection 1 shall be instituted only upon complaint to a 

19 law enforcement officer by someone other than a law enforcement officer. 

The Committee Counsel noted that the three sections cover dissemination of 
obscene material, indecent exposure, and disorderly conduct. Section 1851 makes 
i t  a Class A misdemeanor to disseminate obscene material, unless the dissemination r is carried on in "reckless disregard of exposure to children under eighteent1 or to . 
anyone who has no opportunity not to be exposed to the material, in which case the 
offense is a Class C felony. 



Section 1851 does not contain a definition of obscenity. The federal drafters . 
chose not to include such a definition due to the "currcnt state of flux in the relevant I 

I 

constitutional law". The federal drafters1 decision was to leave the definition of 
obscenity to evolution through judicial decision. 1 

The Committee Counsel noted that the Committee had discussed the topic of 
obscenity before, and at the previous discussion it was decided not to provide a defense 
to a prosecution for dissemination of obscenity based on the fact that the dissemination 

I 
was to an institution or person having a scientific, educational, governmental, or 
s imi l a r  justification for possession. The Committee Counsel noted that the dmft of 
Section 1851 contains such a proposed defense. 

- The Committee Counsel also pointed out that the fcderal drafters have presented 
a bracketed defense (Subparagraph c of Subsection 2 of Section 1851) allowing dissemina- 
tion to adults which was clone in a way to minimize the risk of exposure to minors 
o r  to adults who did not have an effective opportunity not to be exposed. The question 
of allowing that typc of a defense was one of policy for the Committee. The effect 
of such a defense would be to allow free dissemination of rlpornographyll to adults. 

The Committee Counsel also pointed out mother bracketed provision (Subsection 
3 of Section 1851) which would provide that the offense of dissemination of obscenity 
would simply be graded as a Class A misdemeanor. 

The Committee counsel noted that should the Committee desire to add a definition 
of "obscene material", it could use the definition contained in the draft of the sections 
covering obscenity p~eviously considered by the Committee. 

Section 1852 makes it a Class A misdemeanor for a person to perform a lewd 
act,  including exposure of his genitals, under circumstances where his actions are 
likely to be seen by someone "who would be offended or alarmed". This section wouid 
replace Subsection 1 of Section 12-21-10, which prohibits indecent exposme in an.; 
place "where there are present other persons to be offended or annoyed thereby". 
Thus, Section 1852 does not work major change in that area of the criminal law. 

However, the second subsection of Section 12-21-10 makes it a misdemeanor 
for a person to procure another to expose himself. That offense is not covered by 
the proposed FCC, since the solicitation provisions of Section 1002 apply only to 
felonies. Therefore, the Committee Counsel noted that a policy question was presented 
regarding the procuring of indecent exposure on the part of another person. 

The Committee Counsel noted that Section 1861 prohibits disorderly conduct, 
which is defined as acting with intent to harrass , annoy, or alarm another person, 
or  acting in reckless disregard of the fact that another person is harrassed, anncyed, 
or  alarmed, when the action consists of fighting or other threatening behavior; making 
unreasonable noise; using abusive or obscene language or obscene gestures in public 
places; obstructing traffic or use of a public facility; persistently following somone 
in  a public place; loitering for the purpose of soliciting sexual contact and soliciting 
such contact; or otherwise creating a hazardous, physically offensive, or alarming 
condition by an act which "serves no legitimate pcrpose" . 

Disorderly conduct is classified as an "infractionn, unless the offense consists 
of loitering in a public place for the purpose of soliciting sexual contact and actually 
soliciting such contact, in which case the offense is a Class B misdemeanor. 



The Conlmittee Csunsel noted that Subsecti~n 8 of Section 1861 requires that . 

prosecution be instituted only upon complaint by '7someone other than a law enforcement 
officer" i f  the action complained of consists of using abusive or obscene language 
or  gestures in a public place; persistently following a person about a public place; 
or loitering for the purpose of soliciting sexual contact and doing so in a public place. 
Present North Dakota law contizins no such provision. The federal drafters1 rationale 
i s  that the criminal law ought not to worry about the sensibilities of thc law erlforccment - 
officer, but rather 2bout the sensibilities of private persons. If a private person 
is not offended by the action, the offender should not be prosecuted simply because 
the law enforcement officer happens to notice the action. As a practical matter, police 
practice may require a complaint before offenses of this nature rcsult in arrests and 
prosecution. I 

M r .  Webb stated that he did not approve of Section 1861 for several reasons; 
first,because of its classification, for the most part, as an "inf~action" , but most 
especially because of Subsection 3 .  He stated that he felt Subsection 3 ilJas an indication 
of distrust of the competcilce of law enforcement personnel. J11 regard to denominating 
offenses as "infractions", M r .  Webb stated that he felt an offe~lse should either be 
denominated a l'crirnel' , or it should not be included in the criminal code. 

IT WAS MOVED BY JUDGE ERICKSTAD AND SECONDED BY REPRESENTATIVE 
IIILLEBOE that the grading of Section 1861 be increr,sed so that all offenses listed 
therein were Class B misdemeanor.~, and that Subsection 3 of Section 1861 be deleted. 

Professor Lockney noted that the of the motion would be to allow arrest 
of a person nmking obscene gestures where private citizens who view those gestures 
are not offended thelleby. After further discussion, JUDGE BRICKSTAD'S MOTION 
PASSED with Professor Lockney voting nay. 

The Committee discussed Section 1852, and thereafter IT WAS AIOITED BY MR. 
WOLF, SECONDED BY MR. WEBB, AND CARRIED that the Committee approve Sections 
1851 and 1852, as amended. 

The Chairman called on Rlr . Leonard Bucklin for a brief presentation concerning 
obscenity provisions. (A copy of the material presented to the Cominittee by M r .  
Bucklin is appended to these minutes as Appendix "DU .) 

M r .  Eucklin made the following recommer,dafions: 

1. Any proposed obscenity legislation should specifically spell out the element 
of l'Scientei-" or knowledge which is required on the part of an alleged 
offender relative to the type of materid he is  disseminating. 

2. The statutes proposed should contain a definition of "obscene material", 
and that definition should have uniform statewide application. 
Political subdivisions should be preempted from enacting their own definitions 
of obscenity . 

3 .  Exemptions should be provided for an alleged offender which is a school, 
museum, library, or governmental agency with a legitimate research or  
collection purpose in mind. 



4. If the Committee is to provide specific, stricter legislation regarding distribution 
to minors, then exceptions should be provided where parents want their 
children to have the ~naterial, or where the alleged offender had reasonable 
cause to believe that the receiver of the material was of legal age. 

M r .  Bucklin stated that he felt present North Dakota obscenity l a w  were unenforce- 
able, and that a majority of the citizens of North Dakota wantcd laws forbidding dissemina- 
tion of obscene material on the statute books. 

Mr. Wolf noted that, in essence, the Committee was discussing two separate 
offenses; one being dissemination of obscene material in general, and the second 
being dissemination to minors. - He suggested that the section, or sections, relating 
to obscenity be redrafted to take into consideration the distinction between the two 
separate offenses. 

Mr. Wolf inquired as to whether it would be valu.alAe to provide for injunct;ve 
procedures against persons disseminating obscene material. He also noted that some 
of the material distributed by RIr. Bucklin provided that prosecutions should not 
commence until the prosecuting attorney had previously determined that the material 
was obscene and the defendant had been notified of that fact. M r .  Webb stated that 
he did not feel it appropriate for a state's attorney to make that type of decision. 

Mr. Wolf again suggested that the staff redraft the provisions on obscenity 
separating commercial dissemination generally from dissemination to minors. The 
Committee Counsel noted that he could present material previously considcped by 
the Committee which did contain two separate offcnscs. The Chairmm directed the 
Committee Counsel to do so, and noted that the Committee would consides this redrafted 
material during this meeting. 

The Chairman called on the Committee Counsel for an overview of Sections 
1811 through 1814, which reads as follows: 

1 SECTION 1811. SUPPLYING FIREARMS, AMMUNITION, DESTRUCTIVE DEVICES, 

2 OR EXPLOSIVES FOR CRIMINAL ACTIVITY. ) 

3 1. OFFENSE. A person is guilty of a class C felony if  he: 

4 a .  Knowingly supplies a firearm, ammunition therefor, destructive device, 

5 or explosive to a person who intends to commit a crime of violence or intimidation 

6 with the aid thereof or while armed therewith; or 

7 b.  Procures or receives the same with like intent. - 
8 2. DEFINITION. In this section, "crime of violence or intimidation" means 

9 such a crime defined in chapters 16  and 1 7  of this title when the offense is a felony. 

1 SECTION 1812. ILLEGAL FIREAFUIIS , AMMUNITION, OR EXPLOSIVE MATERIALS 



r 3  1. OFFENSE. A person is  guilty of an offense i f  he knowingly supplies a firearm ; 

4 ammunition, or explosive material to, or procures or receives a firearm, ammunition, or 

5 explosive material for, a person prohibited by the regulatory law from receiving it .  

DEFINITIONS. In this section: 

llFirearmsll includes the weapons described in sections G2-01-01 and 62-02-01; 

and 

"Regulatory law" means chapters 62-01, G2-02, and 62-03. 

GRADING. The offense is a class C felony if the actor: 

Was not licensed or otherwise authorized by law to handle, transfer, or 

engage in transactions with respect to the firearm, destructive device, or  

explosive material; or 

Engaged in the forbidden transaction under circumstances inanifesting 

his readiness to supply or procure on other occasions in disregard of lawful 

restrictions. 

17 Otherwise the offense is a class A misdemeanor. 

SECTION 1813. TRAFFICKING IN AND RECEIVING LIhIITED-USE FIREARRIS . ) 
1. OFFENSE. A person is guilty of a class C felony if he: 

a.  Traffics in limited-use firearins in violation of the regulatory law; or 

b .  Receives a limited-use firearm with knowledge that it i s  being transferred 

to him in violation of the regulatory law. 

2. DEFINITIONS. In this section: 

a.  "Traffics" means: 

(i) Transfers to another person; 

(ii) Possesses with intent to transfer to another person; 

(iii) Makes or manufactures; or 

(iv) Imports or exports; 

b .  "Limited-use firearm1' has the meaning prescribed in section 62-02-01; and 



13  c . llRegulatoiny law1' means chapter 62-02. 

. 1  SECTION 1814. POSSESSION OF EXPLOSIVES AND DESTRUCTIVE DEVICES IN 

2 GOVERNMENT BUILDINGS .) A person is guilty of a class A misdemeanor if  he possesses 

3 an explosive or destructive device in a government building without the written consent 

4 of the government agency or person responsible for the management of such buildings. 

5 I1Government building" means a building which is owned, possessed, or used by or  

6 leased to the state of North Dakota, or any of its political subdivisions. 

The Committee Counsel stated that Sections 1811 through 1814 present definitions 
of offenses dealing with the supplying of weapons or explosives to criminals; supplying 
of weapons or explosives to persons prohibited by law from receiving them; trafficking 
in "limited-use firearms"; and possessing explosives i11 government buildings. 
These sections would not replace any e:iisting sections in Title 1 2 ,  but could either 
complement or replace sections in Title 62, which deal with weapons contyol. In 
fact, the Committee Counsel noted that the sections had been redrafted to include, 
in several instances , reference to provisions in Title 62 . 

Section 1811 makes it a Class C felony for a person to "knowingly" supply a 
weapon or explosive to another who intends to corrlmit a "crime of violence or intimidation". 
It is also a Class C felony for a peyson to "procure or receivef1 a weapon or  explosive 
with intent to commit such a crime. A "crime of violence or intimidation" is a felony 
defined in Chapters 1 6  a ~ ~ d  17 of the proposed FCC. Thus, the phrase "crime of 
violence or intimidation" would include such offenses as murder, manslaughter, 
aggravated assault, terrorizing, kidnapping, rape, arson, criminal mischief, and 
robbery. 

The Committee Counsel stated that the provisions ~f Sections 1811 through 1814 
do not prohibit the carrying of concealed weapons or the carrying of explosives. 
Both of these acts are presently prohibited by sections in Title 62. The Committee 
Counsel stated that the Committee could prohibit that type of action in Title 12  by 
adding a third subsection to Section 1811 which could be based on the language of 
the draft on firearms control previously considered by the Committee. 

The Committee Counsel stated that these sections dealing with the supplying 
of weapons and trafficking in "limited-use firearms" provided a policy question for 
the Committee which could be stated in several alternative ways, First, the Committee 
could adopt the staff redraft of Sections 1811 through 1814 and essentially lezve the 
provisions of Title 62 alone. Second, the Committee could forego adoption of Sections 
1811 through 1814 and, in the future, do a thorough redraft of the provisions of Title 
6 2 .  And, third, the Committee could call foi* substantial amendment of the redraft 
of Sections 1811 through 1814 and repeal those sections in Title 62 which deal with 
everything but the licensing of buyers and sellers of certain firearms. 

The Committee Counsel stated that Section 1812 makes it an offense to knowingly 
supply a firearm or explosive material to a person prohibited by the applicable regulatory 
law from receiving it. The offense is graded as a Class C felony if the offender was 
not licensed to deal in the materials supplied, or if he engaged in the transaction 



r in a manner indicating his willingness to continue to take such action. In other cases', 
the offense is graded as n Class A misdemeanor. 

The "regulatory law" referred to above has been shown in the draft as Chapters 
62-01, 62-02, and 62-03 of the Century Code, which deal with the sale and licensing 
of pistols, sale and licensing of machine guns, etc., and the control of explosives 
and concealed weapons. 

The word "firearms1' is defined as pistols (under Section 62-02-01) and machine 
guns, submachine guns, and automatic rifles (as deflhcd in Section 62-02-01). 
Should Section 1812 be adopted by the Committee, the Committee could give some 
thought to either amending provisions in Title 62 to provide 'a more comprehensive 
definition of "firearms", or making the reference in Section 1812 to the definition 
of llfirearms" contained in Section 109 of the proposed FCC. 

Section 1813 makes it a Class C felony to "traffic" in "limited-use firearms1' 
and,  by the definitional ~ f e r e n c e  to Section 62-02-01, that term has been limited 
to machine guns, submzchine guns, and automatic rifles. 

Section 1814 makes it a Class A misdemeanor for n person to possess an explosive 
or destructive device in a government building without the written consent of the 
agency or person rcsponsiblc for management of the buildiilg. This section is new 
law and the Committee must determine whether it is needed. The section seems designed 
as a deterrent to deliberate bombings, allowing law enforcement officials to apprehend 
offenders prior to the actual planting or utilization of such explosives. 

Representative Hilleboe stated that he thought Sections 1811 and 1812 define 
substantially similar offenses and wondered whether they could not be combined. 
The Committee Counsel noted that the two sections were aimed a: different types of 
actions, but perhaps they could be combined by redrafting. 

The Committee discussed the sections at length, and IT WAS nlOVED BY JUDGE 
ERICKSTAD AND SECONDED BY MR. WEBB that the Committee adopt the staff redraft 
of Sections 1811 through 1814. 

h l r  . Webb, stating that his second was for the purposes of discussion, asked 
whether it would not be advisable for the Committee to wait on adoption of the sections 
until it has had a chance to thoroughly study the topic of weapons control, including 
the provisions of Title 62 .  

Mr. Wefald inquired as to whether Section 1814 shouldn't be broadened to include 
' the possession of explosives or destructive devices in private buildings. The Committee 

Counsel noted that the section only applied to the carrying of such explosives without 
written consent, and would apply even though the carrying of explosives was lawful 
in the general sense. Thus, it was probably appropriatc that the section be limited 
to governmental buildings. 

Professor Lockney stated that he would vote against Judge Erickstad's motion 
because he felt the area needed more study, especially the  elations ship between these 
sections and Title 62.  AIR. WOLF, WITH A SECOND BY PROFESSOR LOCKNEY, OFFERED 

r A SUBSTITUTE MOTION to defer consideration of Sections 1811 through 1814 until 
some later date. The Committee Counsel asked, for the purpose of clarity in the 
minutes, whether it was understood that the deferral of consideration would result 
in no consideration during this legislative interim. Mr. Wolf stated that that was 
his intent. 



Judge Erickstad said that i f  there is some merit in having this type of legislation, 
which he felt there was, then it should be adopted at this time. Thereafter, &TR. 
WOLF'S MOTION LOST. 

Mr. Webb explained his vote in favor of M r .  \Volf"s motion as not being a vote 
in direct opposition to Sections 1811, 1812, and 1813, but rather it should be interpreted 
as  a desire for more study on the topic. Thereafter, JUDGE ERICICSTADtS RIOTION, 
STATED ABOVE, CARRIED with three members voting in the negative. 

The Chairman discussed the fact that the Committee had a great deal of work 
to do to complete its agenda for this meeting, and therefore, without objection from 
the Committee, he would desire to recess and reconvene in the evening at 7: 30 p .m . 
There being no objection from the Committee, the Committee recessed at 5: 05 p .m . 
and reconvened at 7: 30 p .m . on Thursday, July 2 0 ,  1972.  

The Chairman called on hlr. Wefald for an overview of Sections 1841 through 
1849 which reads as follows: 

1 SECTION 1841. PROMOTING PROSTITUTION. ) 

2 1. OFFENSE. A- person is guilty of an offense if he: 

3 a. Operates a prostitution business or a house of prostitution; 

4 b. IndGces or otherwise intentionally causes another to become engaged in 

5 sexual activity as a business; or 

6 c. Knowingly procures a prostitute for a prostitution business or a house 

7 of prostitution. 

8 2 .  GRADING. The offense is a class C felony if it is under paragraphs b or c of 

9 subsection 1 ,  or i f  it is under paragraph a and the actor owns, controls, manages, o r  

10 otherwise supervises the prostitution business or house of prostitution. Otherwise the 

11 offense is  a class A misdemeanor. 

1 SECTION 1842. FACILITATING PROSTITUTION .) 

2 1. OFFENSE. A person is guilty of an offense i f  he: 

3 a .  Knowingly solicits a person to patronize a prostitute; 

4 b . Knowingly procures a prostitute for a patron; 

c .  Knowingly leases or otherwise permits a place controlled by the actor, 



alone or in association with others, to be regularly used for prostitution, 

promoting prostitution, or facilitating prostitution, or fails to m&e 

reasonable effort to abate such use by ejecting the tenant, notifying law 

enforcement authorities, or other legally available means; 

d. Knowingly induces or otherwise intentionally causes another to remain a 

prostitute. A person who is supported in whole or substantial part by the 

proceeds of prostitution, other than the prostitute or the prostitute's minor 

child or a person whom the prostitute is required by law to support, is . 

presumed to be knowingly inducing or intentionally causing another to 

remain a prostitute. 

2 .  GMDING. The offense is a class C felony if  the actor intentionally causes 

another to remain a prostitute by force or threat, or the prostitute is the actorls wife, 

child, or ward, or a person for whose care, protection, or support he is responsiblc , 

or  the prostitute is, in fact, less than sixteen years old. Otherwise it is a class A 

misdemeanor. 

SECTION 1843. PROSTITUTION. ) A person is guilty of prostitution, a class B 

misdemeanor, i f  he or she: 

1. I s  an inmate of a house of prostitution or i s  otherwise engaged in sexual 

activity as a business; or 

2. Solicits another person with the intention of being hired to engage in sexual 

activity. 

SECTION 1848. TESTIMONY OF SPOUSE IN PROSTITUTION OFFENSES .) Testimony 

of a person against his or her spouse shall be admissible to prove offenses under sections 

1841 to 1843 involving that person's prostitution. 

SECTION 1849. DEFINITIONS FOR SECTIONS 1841 TO 1849 .) In sections 1841 to 

1. llSexual activity1' means sexual intercourse, deviate sexual intercourse, or 



sexual contact as defined in section 1649; 

2. A "prostitution business1t is  any business which derives funds from prostitu- 

tion iaegularly carried on by a person under the control, management, or  

supervision of another; I 

3. A "house of prostitutiont1 is aily place where prostitution is regularly carried 

on by a person under the control, management, or supervision of another; 

4. A "prostitute" is a person who engages in sexual activity for hire; 

5 .  An "inmate" is a prostitute who acts as such in or through the agency of a 

house oi prostitution. 

Mr. Wefald stated that the subchapter (Sections 1841 through 1849) would replace 
the present North Dakota prostitution law contained in Sections 12-2 2-14 through 
12-22-19. 

The subchapter is aimed principally at those persons who promote prostitution, 
facilitate prostitution, or  earn thcir living by inducjng or forcing someone to engage 
in prostitution. The prostitute herself is regarded as a minor offender, or a s  more 
or  less the victim of her own tfvictimless" crime. 

The subchapter i s  not directed toward sexual octivity per se ,  but rather is 
directed toward the promotion of sexual activity as a business. 

Mr. Wefald pointed out that Section 1841 punishes those persons who promote 
prostitution through operation of a prostitution business, by facilitating or intentionally 
causing another to engage in sexual activities as a business, or by knowingly procuring 
a prostitute for a prostitution business. Anyone promoting prostitution in these ways 
is guilty of a Class C felony. 

Section 1842, on facilitation of prostitution, is punished as a Class C felony 
where force is  involved, oy where the prostitute is the actor's wife, child, or ward, 
o r  other person for whom the actor is responsible. - 

Mr. Wefald reiterated that Section 1843 treats the prostitute as a minor 
offender by making the actual act of engaging in prostitution a Class B misdemeanor. 
On the other hand, he noted that Section 12-22-17 punishes prostitution by potential 
imprisonment for not less than one year nor more than five years. 

. ~ 

M r .  Webb questioned whether ~ecti&-~l842 covers the present provisions of 
Section 12-22-28 concerning maintenance of a house used for indecent purposes. 
Mr. Wefald stated that, in his opinion, Subparagraph c of Subsection 1 of Section 
1842 adequately covered the present provisions of Section 12-22-28. 

At the suggestion of Judge Erickstad, the word "taking" was added to Subparagraph 
c of Subsection 1 of Section 1842 in Line 9 between the words llortl and "other". 



p Representative Hilleboe questioned the use, by the federal drafters, of the . 
phrase "he or she" in Section 1843, since in other sections relating to sexual offenses 
we have simply used the tcrm "he". Representative Hilleboe proposed that the words 
Ifor she" be deleted. I 

1 

Judge Erickstad stated that if  those words were eliminated, the minutes should 
note that Section 109 defines the term Ifhe" to include both genders. Professor Lockney I 
pointed out that Section 1-01-34 of the Century Code also provides that the pronoun 
"he" includes both genders. 1 

Judge Erickstad voiced serious objection to the fact that Section 1843, by its 
reference to "sexual activity", provides that deviate sexual behavior would be punished 
by only a maximum of 30 daysf imprisonment. IIis objection sparked a lengthy discussion 
on a fundamental policy question which was stated by Professor Lockney to be whether 
o r  not the Committee was going to make acts of deviate sexual intercourse between 
consenting adults subject to criminal liability. 

Judge Erickstad stated that he objected to the treatment of persons who engage 
i n  deviate sexual behavior on the same basis as persons who engage in "normalft 

. sexual behavior. However, he stated that a person who practices "deviate sexual 
behavior" should be treated rather than punished. 

M r .  Webb raised the question of whether homosexuality was in fact a disease. 
Judge Erickstad stated that, in his opinion, it was a disease. 

Professor Lockney questioned what the opinion of the majority of North Dakotans 
would be  gard ding deviate sexual acts, and how that majority would react to apparent 
Committee approval of thosc acts which would be evidenced by removing criminal 
liability for engaging in them. The Chairman suggested that perhaps the Committee's 
proposed new criminal code should be a consensus draft with the possibility of minority 
reports being submitted. 

Judge Erickstad stated he felt that by making deviate sexual behavior between 
consenting adults noncriminal, the Committee would, in effect, be sanctioning it. 

The Committee discussed the definitidn of deviate sexual behavior. M r .  Wefald 
pointed out that Subsection (b) of Section 1619 of the proposed FCC had contained 
a definition of deviate sexual behavior and read that definition, as follows: 

" (b) 'Deviate sexual intercourse' means sexual contact between human beings 
who are not husband and wife consisting of contact between the penis and 
the anus, the mouth and the penis, or the mouth and the vulva, or any 
form of intercourse with an animal; 

Judge Erickstad stated he felt that was a rather good definition of deviate sexual 
acts. It was noted that the definition exempts the actions of husband and wife. Mr. 
Hill pointed out that current North Dakota law does not exempt a husband and wife 
from criminal liability from sodomy. 

After further discussion concerning a differentiation between rape and other 
deviate sexual intercourse, and "normal sexual intercourse" and deviate sexual r intercourse in relation to prostitution, IT WAS h1OVED BY JUDGE ERICKSTAD AND 



SECONDED BY MR. I C B B  that the staff draft a proposal, in addition to the present \ 
draft on prostitution, to clifferatiate between norinal and abnormal sexual behavior 
with emphasis on treating rather than punishing the offender who engages in abnormal 
sexual behavior. 

Mr. Webb raised the question as to whether there is some sexual activity which 
the Legislature has no intercst in controlling. Representative Hilleboe suggested 
that the staff redraft the basic proposal on prostitution to change the phrase "sexual 
activityTf to lvsexual act" wherever it appears. Thereafter, JUDGE ERICI<STAD'S 
MOTION PASSED. 

Representative Hilleboe suggested that Subsection 2 of Section 1842 be changed 
by substituting the words "a minor" for the words "less than sixteen years old1'. 

The Committee decided that in Section 1843 the punishment for engaging in 
prostitution ought to be raised from a Class B misdemeanor to a Class A misdemeanor 
to adequately cover those persons who might engage in deviate sexual activities. 
Mr. Hill also noted that Mr. Kalin had pointed out that a sentence of 30 days' imprisonment, 
or less, was absolutely useless in terms of rehabilitation. 

The Chairman directed the staff to change the sentence classification for Section 
1843 as indicated by the Committee consensus. 

The Committee discussed Section 1848, allowing admission of testimony of a 
person against his spouse to prove offenses under Sections 1841 through 1843. It was 
the consensus of the Committee that the section was trcceptable notwithstanding the fact 
it is contrary to present North Dakota law as contained in Section 31-01-01. 

The Chairman called on RIr. Wefald for an overview of Sections 1571 through 
1573 (which have no counterpart in the FCC) reading as fol1o.r~~: 

1 SECTION 1571. LIBEL. ) 

2 .  1. OFFENSE. A person is guilty of a class A misdemeanor if he makes, composes, 

3 or dictates a libel, or procures the same to be done, or willfully publishes or circulates 

4 a libel, or in any way ltnowingly or willfully aids or assists in making, publishing, or 

5 circulating a libel. (12-28-03) 

6 2.  MALICE PRESUMED. A publication having the tendency or effect described 

7 in  section 1573 (1) is deemed malicious if no justification or excuse therefor is shown. 

DEFENSES. It is a defense to a prosecution under this section that: 

The matter alleged to be libelous 

motives and for justifiable ends; 

The matter alleged to be libelous 

tion; (12-28-11) 

is true and was published with good 

(12-28-04) 

was contained in a privileged communica- 



14 book, newspaper, or serial publication, or the manager of a partnership or  

15 incorporated association by which a book, newspaper, or serial publication 

16 is issued, without his knowledge or fault and against his wishes by another 

who had no authority from him to make the publication and whose act was 

disavowed by him as soon as known; (12-28-08) 

19 d .  A reporter, editor, publisher, or proprietor of a newspaper published a 

20 fair and true report of any judicial, legislative, or other public and official 

2 1 proceeding, or of any statement, speech, argument, or debate in the course 

22 of the same, without actual malice. (12-28-09) 

I SECTION 1572. SLANDER. ) 

2 1. OFFENSE. A person is guilty of a class I3 misdemeanor if he falsely and 

3 maliciously uses, utters, or publishes slander over, through, or by means of radio 

4 or  television. (12-28-15) 

5 2.  DEFENSES. It is a defense to a prosecution under this section that the 

6 words used, uttered, or published were true, and were used with good motives end 

7 for justifiable ends. (12-28-16) 

1 SECTION 1573. DEFINITIONS FOR SECTIONS 1571 AND 1572. ) 

2 In sections 1571 and 1572: 

"Libel" means a malicious defamation of a person made public by any 

printing, writing, sign, picture, representation, or effigy tending to 

expose such person to public hatred, contempt, or ridicule, or to deprive him 

of the benefits of public confidence and social intercourse, or any malicious 

defamation made public as aforesaid designed to blacken and vilify the 

memory of one who is dead and tending to scandalize or provoke his 

surviving relatives and friends; (12-2 8-01) 

"Publication" means a knowing display of a libel, or the parting with its 

immediate custody under circumstances which exposed the libel to be read 



or seen or understood by a person other than the publisher of the libel, \ 
although it is not necessary that the matter complained of should have been 

seen or read by another; (12-28-07) 

3 .  "Privileged communication" means a communication made to a person 

entitled to or interested in the communication by one who is also entitled 

to or interested or who stood in such relation to the former as to afford a 

reasonable ground for supposing his motive innocent; (12-28-11) 

4. "Slandert1 means the use, utterance, or publishing of words which in their 

common acceptance tend to blacken the memory of one who is dead or tc; 

impeach the honesty, integrity, virtue, or reputation of a living person, 

or to publish the natural defects of one who is  alive and thereby to expose 

him or her to public hatred, contempt, ridicule, or financial injury. (12-28- 15) 

M r .  Wefald noted that the proposed Fcdcral Criminal Code contained no provisions 
on criminal libel and slander, and that the section numbers were assigned because 
they were not used in the FCC. 

M r .  Wefald stated that Sections 1571 through 1573 did not contain anything 
more than the present substantive North Dakota law on criminal libel and slander 
put into the FCC format. He stated that no attempt had been made to update North 
Dakota law with respect to present constitutional standards. 

Professor Lockney noted that libel ought to be simply a civil matter and not 
a criminal matter. He quoted from Perkins, Criminal Law, Page 425 as follows: "Most 
of the libel cases in modern times have been tort cases and there is substantial support 
for the view that this is an area properly left to control by civil sanctions. It is not 
in the Model Penal Code. " 

Thereafter, IT WAS MOVED BY PROFESSOR LOCKNEY AND SECONDED BY MR. 
WEBB that the new draft of Title 12 contain no provisions on criminal libel or slander. 

Judge Erickstad stated that it was probably a good idea to abolish libel as a 
crime. M r .  Webb raised the question concerning the public's interest in libel and 
slander. He also raised the possibility that libel could be subject to injunctive procedures 
rather than criminal penalties. Mr. Hil l  noted that criminal statutes of this type may 
be desirable, and stated his own experience with a state official as one which could 
be covered under present North Dakota law. 

Representative Murphy pointed out that, in his judgment, criminal libel is 
more important than civil libel, since, for the most part, a monetary recovery was 
not what was really important. After further discussion, PROFESSOR LOCKNEY WITHDREW 
HIS MOTION WITH THE CONSENT OF HIS SECOND. 



Judge Erickstad proposed that the staff do fwther research on the present 
constitutional law on libel a d  slander to allow the Committee to make a more informed 
judgment as to whether or not libel and slander are to be retained as crimes. The 
Chairman directed the staff to do the research suggested by Judge Erickstad. 

Thereafter, the Committee recessed until 9: 00 a .m . on Friday, July 21, 1972. 

The Committee Counsel presented a redraft of obscenity provisions based on 
the previous sections on obscenity considered at the November 22-23, 1971, meeting 
of the Committee. Those sections read as follows: 

1 SECTION 1. OBSCENITY - DEFINITIONS - DISSERlINATION - CLASSIFICATION 

2 OF OFFENSES.) 1. A person is guilty of a class A misdemeanor i f ,  knowing of its 

3 character, he disseminates obscene material, or if  he produces, transports, or sends 

4 -obscene material with intent that it be disseminated. 

5 2. A person is guilty of a class A misdemeanor i f  he presents or directs an 

6 obscene performance, or participates in any portion of a performance which contributes 

7 to the obscenity of the performance as a whole. 

8 3 .  A s  used in this section, the terms "obscene material" and "obscene per- 

9 formance" mean material or a performance which, considered as a whole: 

10 a. Predominantly appeals to a prurient or morbid interest in nudity, sex,  

11 excretion, sadism, or masochism; and 

b .  Goes substantially beyond customary limits of candor in describing or 

representing such matters; and 

c. Is utterly without redeeming social value. 

That material or a performance predominantly appeals to a prurient or morbid 

interest shall be judged with reference to ordinary adults, unless it appears 

from the character of the material or the circumstances of its dissemination to 

be designed for minors or other specially susceptible audience, in which case, 

the material or performance shall be judged with reference to that type of 

audience. 

4 .  A s  used in this section, the term "disseminate" means to sell, lease, advertise, 

22 broadcast, exhibit, or distribute. 



5. AS used in this section, the term "material" means any physical object used 

as  a means of presenting or communicating information, knowledge, sensation, image, 

or  emotion to or through a human being's receptive senses. 

6. As used in this section, the term "performanceu means any play, motion 

picture, dance, or other exhibition presented before an audience. 

SECTION 2 .  PROMOTING OBSCENITY TO MINORS - DEFINITIONS. ) As used 

in  section 3: 

1. "Promote" means to produce, direct, manufacture, issue, sell, lend, mail, 

publish, distribute, exhibit, or advertise for pecuniary gain. 

2. ffHarmful to minors" means that quality of any description or representation, 

in whatever form, of nudity, sexual conduct, sexual excitement, or sado- 

masochistic abuse, when such description or representation: 

a. Predominantly appeals to the prurient, shameful, or morbid interest 

of minors; and 

b .  Is patently offensive to prevailing standards in the adult community as a 

whole with respect to what is suitable material for minors; and 

c .  I s  utterly without redeeming social importance for minors. 

3 .  Waterial" and "performancett shall be defined as in section 1, subsections 

5 and 6,  respectively. 

SECTION 3 .  PROMOTING OBSCENITY TO MINORS - MINOR PERFORMING IN OBSCENE 

PERFORMANCE - CLASSIFICATION OF OFFENSES .) 1. It shall be a class C felony for 

a person to knowingly promote to a minor any material or performance which, taken as 

a whole, is harmful to minors; or to admit a minor for monetary consideration to premises 

where a performance harmful to minors is exhibited or takes place. 

2. It shall be a class C felony to permit a minor to participate in a performance 

which, taken as a whole, is harmful to minors. 



The Committee Counsel noted that the three sections primarily accomplished 
three things. First, they present definitions of obscenity in general and definitions regarding 
a relationship to dissemination to minors. Second, they prohibit the dissemination 
of obscene material or the presentation of obscene performances in general. And 
third,  they prohibit the prcmotion of obscenity to minors. 

The Committee discussed Subsection 6 of Section 1 and noted that, while dis- 
semination had to be "for pecuniary gainn the giving of a performance did not. Thereafter, 
IT WAS MOVED BY JUDGE PEARCE, SECONDED BY PROFESSOR LOCKNEY, AND CARRIED 
that the words "for pecuniary gain" be added after the word "audience" in Line 27 
of Section 1 of the obscenity redraft. 

The Chairman digressed'from the agenda momentarily to ask the Committee 
what its wishes were in regard to Chapter 12-25,  NDCC, relating to abortion. He 
stated that the Committee could leave it entirely alone in accord with its previous 
decision, or it could amend the chapter simply to bring its sentence classifications 
in accordance with the classification p lm  being used by the Committee. 

The Committee then discussed Section 2 of the redraft obscenity provisions. 
-I t  was noted that promotion to minors also was defined as containing a requirement 
that it be "for pecuniary gain". The consensus of the Committee was that this should 
not be the case, and IT WAS MOVED BY JUDGE ERICKSTAD AND SECONDED BY JUDGE 
PEARCE that the words "for pecuniary gain" be deleted from Line 4 of Section 2, 
and the words "for monetay consideration" be deleted from Line 4 of Section 3 .  

M r .  Hill suggested two further amendments should be included in Judge Erickstad's 
motion as follows, the words "for pecuniary gain" should be added after the word 
nperformance'f in Line 9 of Section 1; and the words "for pecuniary gain" should 
be added after the word "distribute" in Line 22 of Section 1. These suggested amendments 
were accepted by Judge Erickstad and his second, and are included in the RIOTION 
ABOVE , WHICH CARRIED . 

IT WAS MOVED BY REPRESENTATIVE HILLEBOE, SECONDED BY REPRESENTATIVE 
MURPHY, AND CARRIED that the obscenity redraft be adopted as amended. 

M r .  Wefald stated that, for clarity in staff direction, he understood that in the 
redrafting in relation to prostitution and sexual offenses, three alternatives would 
be presented: First, an alternative allowing sexual relations between consenting 
adults; second, an alternative separating rape and deviate sexual intercourse and 
including provisions on fornication, adultery, and unlawful cohabitation, regardless 
of the fact that the offenders are consenting adults; and third, a draft similar to the 
second draft presented to the Committee except that the offenses of fornication and 
adultery would be deleted. 

Judge Erickstad stated that it was his feeling that a draft should place emphasis 
on the differing aspects of normal sexual intercourse and deviate sexual intercourse, 
and should provide for the offenses of fornication and adultery. Representative Hilleboe 
stated that he would accept the second draft presented to the Committee, except that 
the offenses of fornication and adultery should be dropped therefrom, with the possible 
exception of providing for an offense of "public fornication" which was probably 

P adequately covered under the disorderly conduct and indecent exposure provisions. 



r. M r .  Wefald inquired as to the Committee's desires concerning Section 1645 
as contained in the proposed FCC. He wondered whether it should be presented 
as  a section specifically relating to corruption of minors by offenders who are a specified 
age level older than the victim. Professor Lockney stated that he desired inclusion 
of such section in one of the drafts, and h l r .  Webb stated that he was opposed to such 
a section. 

The Chairman inquired as to whether the Committee wished to decide the minimum 
age for a victim, below which any kind of sexual activity would be considered "statutory 
rape". After much discussion, the consensus of the Committee was that it not be 
decided at this time. 

Representative Hilleboe stated that he did not like the use of the word "deviate" 
to define some of the contacts set out in the previously adopted definition of "sexual 
act" . 

Professor Lockney suggested that the staff ldok at and present to the Committee 
the American Bar Association recommendations regarding "victimless crimes". 

The Committee then again discussed Chapter 12-25, NDCC, dealing with abortion- 
related offenses. IT WAS MOVED BY REPRESENTATIVE HILLEBOE , SECONDED BY 
REPRESENTATIVE STONE, AND CARRIED, with Mr. Webb voting in the negative, that 
the staff was to classify Chapter 12-25 to bring the sentences contained therein in 
line with the Committee's sentencing plan, but was to effect no other substantive change in 
the abortion statutes. 

The Committee Counsel presented a staff revision of statutes relating to bigamy, 
Sunday closing, and public profanity, which reads as follows: 

1 SECTION 1. BIGAMY - DEFENSE. ) 1. It shall be a class A misdemeanor for a 

2 married person to willfully and knowingly contract a subsequent marriage in this state 

while a prior marriage, to the knowledge of the offender, is still subsisting and un- 

dissolved; or for a married person to contract a subsequent marriage outside this state 

and hold himself out as married to the subsequent spouse in this state. 

2 .  It shall be a class A misdemeanor for an unmarried person to knowingly marry 

another in this state under circumstances which would render the other person guilty 

of an offense under subsection 1. 

3 .  This section does not apply to parties to a marriage, lawful in the country 

of which they are nationals or residents, while they are in transit through or temporarily 

visiting this state. Inapplicability under this subsection is a defense. 

SECTION 2. BUSINESS OR LABOR ON SUNDAY - EXEMPTIONS - CLASSIFICATION 

OF OFFENSES .) 1. Except as otherwise provided in sections 3 and 4, it shall be a class 



B misdemeanor for any person on Sunday to engage in or conduct business or laborlfor 

profit in the usual manner and location, or to operate a place of business open to the public, 

or to authorize or direct his employees or agents to take such action. This subsection 

shall not apply to any person who in good faith observes a day other than Sunday as the 

Sabbath, if  he refrains from engaging in or conducting business or labor for profit and 

closes his place of business to the public on that day. 

2. The attorney general, a state's attorney, a mayor, a city manager, or a 

municipal attorney may petition a district court, for the district where a violation is 

occurring, to enjoin a violation of this section. 

SECTION 3 .  PERSONAL PROPERTY SALES ALLOWABLE ON SUNDAY .) The sale 

of any of the following items of personal property shall be allowed during any and all 

hours on Sundays: 

Drugs, medical and surgical supplies, or any object purchased on the written 

prescription of a licensed medical or dental practitioner for the treatment of 

a patient. 

Food prepared for consumption on or off the premises where sold. 

Newspapers, magazines, and books. 

Gasoline, fuel additives, lubricants, and antifreeze. 

Tires. 

Repair or replacement parts and equipment necessary to, and safety devices 

intended for, safe and efficient operation of land vehicles, boats, and aircraft. 

Emergency plumbing, heating, cooling, and electrical repair and replacement 

parts and equipment. 

Cooking, heating, and lighting fuel. 

Infant supplies. 

Camera and school supplies, stationery, and cosmetics. 

Beer and alcoholic beverages but orily until one o'clock a.m. 



SECTION 4. BUSINESSES ALLOWED TO OPERATE ON SUNDAY .) The operation 

of any of the following businesses shall be allowed on Sundays: 

Restaurants, cafeterias, or other prepared food service organizations. 

Hotels, motels, and other lodging facilities. 

Hospitals and nursing homes. 

Dispensaries of drugs and medicines. 

Ambulance and burial services. 

Generation and distribution of electric power. 

Distribution of gas , oil, and other fuels . 
Telephone, telegraph, and messenger services. 

Heating, refrigeration, and cooling services. 

Railroad, bus,  trolley, subway, taxi, and limousine services. 

Water, air,  and land transportation services and attendant facilities. 

Cold storage warehousing. 

Ice manufacturing and distribution. 

Minimal maintenance of equipment and machinery. 

Plant and industrial protection services. 

Industries where continuous processing or manufacturing is required by the 

very nature of the process involved. 

Newspaper publication and distribution. 

Radio and television broadcasting. 

Motior. picture, theatrical, and musical performances. 

Automobile service stations. 

Athletic and sporting events. 

Parks, beaches, and recreational facilities. 

Scenic, historic, and tourist attractions. 

Amusement centers, fairs, zoos, and museums. 



p 28 25. Libraries. 

2 9 26. Educational lectures, forums, and exh 

3 0 27. Service organizations (US0 , YMCA, etc. ) . 
3 1 28. Grocery stores operated by the owner-manager who regularly employs not 

32 more than three employees for the operation of said store. 

33 29. Premises licensed to dispense beer and alcoholic beverages within the limits 

3 4 prescribed in section 5-02-05. 

1 SECTION 5. PUBLIC PROFANITY AND ABUSIVE LANGUAGE - DEFINITIONS - 
.- - 2 CLASSIFICATION CF OFFENSE .) 1. As used in this section, "profanity" means language 

3 which is patently offensive and goes substantially beyond customary limits of verbal candor 

4 within the community. Profanity includes language which is obscene and language which 

5 is obviously coarse and abusive. 

6 2.  It shall be a class B misdemeanor for anyone to use profanity where other 

7 persons may hear it and be offended, alarmed, or annoyed. 

The Committee Counsel noted that the Committee had previously considered 
these sections, and that they were being presented here primarily for approval by 
the Committee in a form which accords with the general format of the proposed FCC 
and Committee revision thereof. The Committee Counsel noted that the Sunday closing 
statutes were substantially the same as the present Sunday closing law. 

The Committee Counsel noted that the present law provides for an injunction 
against Sunday closing violations, and that that provision is still contained in Subsection 
2 of Section 2.of the staff revision presented during this meeting. He noted that the 
last time the Committee had discussed this section, there was some concern with this 
subsection, and some regard was had concerning the desirability of creating a general 
section allowing injunction against criminal acts. Mr. Webb stated he felt that injunctions 
might be useful against corporations. The Committee Counsel noted special remedies 
against corporations would be considered when the draft on sentencing provisions was 
considered. 

Representative Murphy noted that the exemptions for businesses allowed to 
operate on Sunday, provided in Section 4 of the draft, were not all inclusive and left out 
some obvious items, such as llcustom combining1' during the harvest season. He stated 
that he realized the Committee did not want to make substantive changes in the Sunday 
closing law, but thought that somebody should take those items into account. 

Representative Hilleboe inquired whether Section 5 of the redraft, dealing 
with public profanity, was not a rehash of the provisions of Subparagraph c of Subs.ection 



1 of Section 1861. The Committee Counsel noted that that was essentially the case. \ 
Thereafter, IT WAS I\IOVED BY PROFESSOR LOCKNEY , SECONDED BY JUDGE ERICKSTAD, 
AND CARRIED that Section 5 of the staff revision of the statutes relating to bigamy, 
Sunday closing, and public profanity be stricken. Judge Ericltstad stated that his 
second of that motion, and favorable vote, were with the understanding that its provisions 
were substantially covered in Subsection 1 of Section 1861. 

IT WAS MOVED BY REPRESENTATIVE KIEFFER AND SECONDED BY REPRESENTATIVE 
MURPHY that the CornrrAtee adopt the staff revision of the statutes relating to bigamy 
and Sunday closing, as amended. 

Judge Pearce discussed the last sentence of Subsection 3 of Section 1 relating 
to bigamy. He stated he did not feel that that sentence was necessary. The Committee 
Counsel noted that the sentence was added in accordance with the format of the proposed 
FCC, because the proposed FCC differentiated between the "defense" and "affirmative 
defense" . 

A SUBSTITUTE RIOTION WAS MADE BY REPRESENTATIVE HILLEBOE , SECONDED 
BY REPRESENTATIVE STONE, AND CARRIED that the last sentence of Subsection 
3 of Section 1, covering the offense of bigamy, be stricken, and that the sections 
on bigamy and Sunday closing, as amended, be adopted by the Committee. 

The Chairman called on the Committee Counsel for an overview of Sections 
1831 and 1832 relating to gambling and reading as follows: 

SECTION ILLEGAL GAMBLING BUSINESS. ) 

2 1. OFFENSE. A person is guilty of an offense if he engages or participates in 

3 the business of gambling. Without limitation, a person shall be deemed to be engaged 

4 i n  the business of gambling if he: 

5 - a. Conducts a wagering pool or lottery; 

6 b. Receives wagers for or on behalf of another person; 

7 c .  Alone or with others, owns, controls, manages, or finances a gambling business; 

8 d.  Knowingly leases or otherwise permits a place to be regularly used to carry on 

9 a gambling business; 

10 e.  Maintains for use on any place or premises occupied by him a coin-operated 

11 gaming device; 

12 f .  Is a public servant who shares in the proceeds of a gambling business 

13 whether by way of a bribe or otherwise. 

2. DEFINITIONS. - 

15 a. As used in this section, the term "coin-operated gaming device" means 



any machine which is: 

(1) A so-called llslotll machine which operates by means of the insertion 

of a coin, token, or similar object and which, by application of the 

element of chance, may deliver, or entitle the person playing or 

operating the machine to receive cash, premiums, merchandise , or 

tokens; or 

(2) A machine which is  similar' to machines described in paragraph (1) 

and is operated without the insertion of a coin, token, or* s imi la r  

object. 

b. The term "coin-operated gaming devicet1 does not include a bona fide 

vending or amusement machine in which gambling features are not 

incorporated as defined in section 53-04-01.. 

GRADING. The offense is a class C felony if: 

The defendant employed or utilized three or more persons to c m ~ y  on the 

gambling business; 

The defendant, or the gambling business or part thereof which he owned, 

controlled, managed, or financed, acceptcd wagers in excess of two thousand 

dollars in a single day; 

The defendant received lay-off wagers or otherwise provided reinsurance 

or wholesaling functions in relation to persons engaged in a gambling 

business; or 

A public servant was bribed in connection with the gambling enterprise. 

38 Otherwise the offense is a class A misdemeanor. 

1 SECTION 1832. IBIPORTING GAMBLING DEVICES .) 

2 1. OFFENSE. A person is guilty of a class A misdemeanor if he knowingly 

P" 3 carries or sends any gambling device into this stste. 
I 



4 2. DEFENSES. This section shall not apply to: 

5 a. A gambling device en route to a state, or any part thereof, where such gambling 

6 was legal; 

7 b. Any carriage in the usual course of business by a common or public contract 

8 carrier; 

9 c. Any newspaper or similar publication; or 

10 d .  Any ticket or other embodiment of the claim of a player or bettor which 

11 was carried or sent by him. 

1 2  Inapplicability under this subsection is a defense. 

13 3. DEFINITION OF llGAMBLING DEVICE1'. In this section llgarnbling device" 

1 4  means: 

15 a. Any so-called llslot machine1' or any other machine or mechanical device 

an essential part of which is a drum or reel with insignia thereon, and 

1 7  (1) which when operated may deliver, as the result of the application 

18 of an element of chance, any money or property, or (2) by the operation 

1 9  of which a person may become entitled to receive, as the result of the 

application of an element of chance, any money or property; or 

21  b .  Any other machine or mechanical device (including, but not limited to, 

22 roulette wheels and similar devices) designed and manufactured primarily 

23 for use in connection with gambling, and (1) which when operated may 

2 4 deliver, as the result of the application of an element of chance, any 

money oy property, or (2)  by the operation of which a person may become 

26 entitled to receive, as the result of the application of an element of 

2 7 chance, any money or property; or 

2 8 c. Any subassembly or essential part intended to be used in connection 

P 29 
with any such machine or mechanical device, but which is not attached 

30 to any such machine or mechanical device as a constituent part; or  



\ d. Any record, paraphernalia, ticket, certificate, bill , slip, token, writing, 

scratch sheet, or other means of carrying on bookmaking, wagering pools, 

lotteries, numbers, policy, bolita or similar game. 

4. EXCLUDED DEVICES. The definition of Itgambling device" does not 

include: 

a. Any machine or mechanical device, such as a coin-operated bowling 

alley, shuffleboard ,' marble machine (a so-called pinball machine) , or 

mechanical g u n ,  which is not designed and manufactured primarily for 

use in connection with gambling, and (1) which when operated does not 

deliver, as a result of the application of an element of chance, any money 

or property, or (2)  by the operation of which a person may not become 

entitled to receive, as the result of the application of an element of 

chance, any money or property; or 

b .  Any so-called claw, crane, or digger machine and similar devices 

which are not operated by coin, are actuated by a crank, and are designed 

and manufactured ~r imar i lv  for use at carnivals or fairs. 

The Committee Counsel noted that Sections 1831 and 1832 prohibit the engaging 
in or participation in the "business of gambling", which is  defined as conducting 
a lottery; receiving wagers; controlling, managing, or financing a gambling business; 
leasing a place to be used to carry on a gambling business; maintaining "coin-operated 
gaming devices" on premises occupied by the offender; or sharing in the proceeds 
of a gambling business while acting as a public servant. In addition, Scction 1832 
makes it a Class A misdemeanor to carry or send a "gambling device" into North Dakota 

Section 1831 offenses are Class A misdemeanors, unless the offender employed 
three or more persons to carry on the gambling business; the gambling business 
accepted wagers in excess of $2,000 per day; the defendant received "lay-off bets"; 
or a public servant was bribed in connection with the gambling enterprise, in which 
cases the offense is graded as a Class C felony. 

The Committee Counsel said Sections 1831 and 1832 do not include common 
gambling as an offense, nor do they prohibit the purchase of a lottery ticket or the 
isolated sale of a lottery ticket. North Dakota law covers these offenses. Committee 
Counsel said Article 1 of the Amendments to the North Dakota Constitution provides 
that the Legislature shall pass laws prohibiting lotteries. It might be questionable, he 
said, whether Section 1831, which simply prohibits the running of a lottery, is adequate 
coverage of lotteries under the.constitutiona1 rriandate of Article 1. 



p The Committce Counsel also noted that the prohibition in Section 1832 is against 
the importation of "gambling devicesn whereas Nortin Dakota law, contained in Section 
12-23-03, provides that the keeping of "gambling apparatus1! i s  a misdemeanor. 
Further, the provisions of Chapter 12-23 include prohibitions against "bucket shopsn , 
and also provide penalties for racing animals for a wager. Neither of these offenses 
would be covered under Sections 1831 or 1832. 

The Committee Counsel suggested that the Committee might make a policy decision 
to adopt Sections 1831 and 1832, and also to redraft Chapter 12-23 and as much of 
Chapter 12-24 as the Committee might feel necessary to give additional coverage to 
common gambling, the keeping .of gambling apparatus, and lotteries. 

The Committee Counsel stated that Subparagraph d of Subsection 2 of Section 
1832 makes it a defense to a charge of importing garnbhg devices that the person 
simply carried in a lottery ticket which he had purcllnsed for himself. This provision 
is opposite from current North Dakota law which prohibits the receipt or acceptance 
of lottery tickets (Section 12-24-03), and provides that the lotteily provisions apply 
to lotteries drawn outside of North Dakota (Section 12-24-11). Thus, Subparagraph 
d presents a policy question regarding its retention. 

The Committee Counsel then presented a draft of sections covering gambling 
and lotteries as previously considered by the Committee and rcading as follows: 

1 SECTION 16.  GAMBLING - DEFINITIONS. ) As used in section 17: 

2 1. llGmbling" means risking any money, credit, deposit, or other thing of 

3 value for gain, contingent, wholly or partially, upon lot, chance, the 

operation of gambling apparatus, or  the happening or outcome of an event, 

including an election or sporting event, over which the person taking the 

6 risk has no control. Gambling does not include: (a) lawful contests of 

7 skill, speed, strength, or endurance in which awards are made only to 

8 entrants or to the owners of entries; or (b) lawful business transactions, or 

9 other acts or transactions now or hereafter expressly authorized by law. 

10 2.  "Lottery" means any plan for the distribution of a thing of value, whether 

11 tangible or intangible, or a person or persons selected by chance from 

1 2  among participants, some or all of whom have given a consideration for the 

13 chance of being selected. 

14 3 .  "Bucket shopll means any location wherein the pretended buying or selling 

15 of securities or commodities for future delivery is carried on without any- 

16 intention of future delivery, whether such pretended contract is to be performed 



within or withoui. this state. 

4. "Gambling apparatiis" means any device, inachiile , paraphernalia, or. 

equipment that is used or usable in the playing phases of any gambling activity, 

whether that activity consists of gambling between persons, or gambling by 

a person involving thc playing of a machine. Gambling apparatus does not 

include an amilsernent game or device ns defined in section 53-04-01. 

5. ltGambling house" mkans any location or structure, stationary or movable, 

wherein gambling is permitted o r  promoted, or where a lottery is conducted 
l 

or managed. In the application of this definition, any place where garn~ling 
I 

! 

apparatus is found is presumed to be a gambling house, provided that this 

presumption shall not apply where cards, dice, or other games me found in 

a private residence. 

SECTION 1 7 .  GAMBLING - RELATED OFFENSES - CLRSSIFICATIGN OF OFFENSES .) 1 
1. It shall be a class D offense to engage in gambling. 

2 .  It shall be a class C offense to knowingly maintain, or to knowingly aid or 

permit the maintenance of, a gambling house or bucket shop. 

3 .  It shall be a class C offense to: 

a .  Conduct a lottery; or 

b . Sell, purchase, receive, or transfer a chance to participate in a 

lottery; or 

c.  Disseminate information about a lottcry with intent to encourage 

participation in it. 

4. Subsection 3 shall apply to a lottery drawn or to be drawn outside of this 

state, whether or not such lottery is lawful in such other state or country. 

. The Chairman suggested that for the purpose of future reference during this 
meeting, these provisions on gambling be referred to as the "old draft". The Committee 
discussed the concept of a "bucket shop". Representative Hilleboe, noting that most 
licensed brokers in the State violate the existing prohibition against bucket shops, said 
the activities of brokers who deal in future trhsactions are well regulated by the 
State Securities Comnlissioner and the Feder a1 Securities and Exchange Commission, 
and that there is no need for a state anti-bucket shop provision. 



r The Committee discussed the possibility of joining the "old drafttt and the draft 
of Sections 1831 and 1832. The Committee then launched into a general discussiorr 
concerning the extent to which gambling should be made the subject of crimin~il liability. 
Mr. Webb stated that he would like to see the Committee provide for some limited 
form of gambling in North Dakota, so that the present types of gambling which go 
on in private clubs would no longer be criminal. Representative Murphy stated that, 
to the extent allowable by Article 1 of the Constitution, he would like to see gambling 
opened up in North Dakota. The Committee discussed these questions at length. Committee 
Counsel noted that at a previous meeting a motion had called for two drafts on gambling, 
one to tighten the criminal prohibitions against gambling as much as possible, and 
the other to allow it in charitable institutions and private clubs. He said he had not 
completed those two drafts because thereafter the Co~nmittee had decided to follow 
the proposed FCC as its basic draft, and the proposed FCC contained Sections 1831 
and 1832 dealing with gambling. 

Judge Pearcc noted that the bucket shop provisions contained in Subsection 
I 

3 of Section 16  referred to the "pretended buying or selling of securities or commodities 
for future delivery" and wondered whether, under applicable concepts of contract 

I 
I 

law, the section could be construed to cover licensed respectable brokerage houses. 
.He thought it could not, and Professor Lockney agreed. 

After further discussion, IT WAS MOVED BY REPRESENTATIVE HILLEUOE , 
SECONDED BY REPRESENTATI-VE KIEFFER , AND CARRIED that all language referring 
to bucket shops bc deleted from the "old drafttf on gambling (that i s ,  that Subsection 
3 of Section 16 be deleted), and that the words "or bucket shop" be deleted from Line 
4 of Section 17. 

The Committee recessed for lunch. 

The Committee reconvened at 1: 15 p .m. ,  at which time the Chairman called 
for action on the gambling provisions considered by the Committee. 

IT WAS MOVED BY JUDGE PEARCE AND SECONDED BY JUDGE ERICKSTAD 
that the Committee adopt the "old draftf1 as amended. Judge Erickstad noted that 
his second was for the purposes of promoting discussion, and questioned whether 
the State wouldn't also be well served to adopt Sections 1831 and 1832 in addition 
to the "old draft". 

M r .  Hi l l  suggested that Section 1831 covering persons who engage in the "business 
of gambling" be added to Judge Pearce's motion. Thereafter, Judge Pearce amended 
his motion to add Subsections 5 and 6 to Section 17 to read as follows: 

1 "5. It shall be a class C felony for a person to engage or participate in the 

2 business of gambling. Without limitation, a person shall be deemed to be 

3 engaged in the business of gambling if he: 

C a. Conducts a wagering pool or lottery; 



b .  Receives wagers for or on behalf of another pcrson; \ 
c. Alone or with others, owns, controls, manages, or finances a gambling 

business; 

d. Knowingly leases or otilerwise permits a place to be regularly used to 

carry on EL gambling business; 

e. Maintains for use on any place or premises occupied by him a coin- 

operated gaming device; 

f .  Is a public servant who shares in the proceeds of a gambling business 

whether by way of a bribe o r  otherwise. 

6. A s  used in subsection 5 ,  the term "coin-operated gaming device" means 

any machine which is: 

(1) A so-called llslotll machine which operates by means of the insertion 

of a coin, token, or s i m i l a r  object and which, by application of the 

element of chance, may deliver, or entitle the person playing or 

operating the machine to receive cash, premiums, merchandise, or 

tokens; or 

(2) A machine which is s imi la r  to machines described in paragraph (1) 

and is operated without the insertion of a coin, token, or similar object. 

The term "coin-operated gaming device" does not include a bona fide vending 

or amusement machine in which gambling features me not incorporated as 

defined in section 53-04-01. 

JUDGE ERICKSTAD AGAIN SECONDED JUDGE PEARCE'S RlOTION AS AMENDED 
BY JUDGE PEARCE. 

The Committee discussed at length the question of the desirability of Subsection 
4 of Section 17, relating to jurisdiction in this State over lotteries drawn in another 
state. However, there was no Committee motion on this subject. JUDGE PEARCE'S 
MOTION STATED ABOVJ3 THEN CARRIED, WITH MR. WEBB AND REPRESENTATIVE 
MURPHY VOTING IN THE NEGATIVE. 

M r .  Webb stated that he felt that the Committee minutes and other records of 
the Committee should explain to the Legislative Council that the subject of gambling 



\ 
. r is one of great controversy, snd should be the subject of furtl~er study by the Legii- 

lature during the next biennium, including possible recommendation for revision 
of the constitutional provisions prohibiting lotteries. 

IT WAS MOVED BY REPRESENTATIVE HILLEEOE, SECONDED BY MR. WEBB, 
AND CARRIED that the staff draft a Legislative Council study resolution to specifically 
include gambling within the continuing study of the criminal offense definitions in 
the Century Code, and such specific inclusion of garnbling was to include reference 
to possible revision of existing constitutional provisions or, lotteries. 

The Chairman called on the Committee Counsel to present a staff redraft of 
Section 109 of the proposed FCC containing general definitions, m d  reading as follows: 

1 SECTION 109. GENERAL DEFINITIONS. ) As used in this title, unless a different 

2 meaning plainly is required: 

3 1. "ActTt or "action" means a boclily movement, whether voluntary or involuntary; 

4 2.  "Acted" , "acts" , and "actions" include, where relevant, "omitted to act" and 

5   omissions to act"; 

6 3 .  "Actor" includes, where relevant, a person guilty of an omission; 

7 4 .  "Bodily injury" means any impairment of physical condition, jncluding physical 

8 pain; 

9 5. llCourt't means any of the following courts: the supreme court, a district court, 

10 a county court with increased jurisdiction, a county justice, and a county court; 

11 ' 6. "Dangerous weapon" means any switch blade or gravity knife, machete, scimitar, 

1 2  stiletto, sword, or dagger; any billy, blackjack , sap , bludgeon, cudgel, metal 

13 knuckles or sand club; any slungshot; and any projector of a bomb or any object 

1 4  containing or capable of producing m d  emitting m y  noxious liquid, gas, or 

15 substance; 

16 7. "Destructive device" means any explosive, incendiary or poison gas bomb, 

17 grenade, mine, rocket, missile, or similar device; 

18 8. "Explosive" means gunpowders, powders used for blasting, all forms of high 

19 explosives, blasting materials, fuses (other than electric circuit breakers), 

detonators, and other detonating agents, smokeless powders, and any chemical 



compounds, rilecliahical mixture , or other ingredients in such proportions, 

quantities or packing that ignition by fire, by friction, by concussion, by 

percussion, or by detonation of the compoui~d, or material or any part thereof 

may cause an explosion; 

9 .  "Firearm" means my weapon which wil l  expel, or is readily capable of expelling, 

a projectile by the action of an explosive and includes any such weapon, loaded 

or unloaded, conlmonly referred to as a pistol, revolver, rifle, gun, machine 

gun, sl~otgun , bazooka, or cannon; 

10 .  "Forcer' means physical action; 

11. llGovernmenttl means (a) the government of this state or any political subdivision 

of this state; (b) any agency, subdivision, or department of the foregoing, 

including the executive, legislative, and judicial branches; (c) m y  corporation 

or other entity established by law to carry on m y  governmental function; and 

(d) any commission, corporation, or agency established by statute, compact ; or 

contract between or among governments for the execution of intergovernmental 

programs; 

1 2 .  "Governmental function" includes any activity which one or more public servants 

are legally authorized to undertake on behalf of government; 

13. "Harm" means loss, disadvantage, or injury to the person affected, and includes 

loss, disadvantage ,or injury to any other person in whose welfare he is interested; 

14. "Included offense" means an offense: a. which is established by proof of the 

same or less than all the facts required to establish commission of the offense 

charged; b . which consists of criminal facilitation of or an attempt or solicitation 

to commit the offense charged; o r  c. which differs from the offense charged 

only in that it constitutes a less serious harm or risk of harm to the same 

person, property, or public interest, or because a lesser degree of culpa- 

bility suffices to establish its commi'ssion; 



15. "Includes" should be read as if the phrase "but is not limited to" were also 

set forth; 

16. "Judge" includes a county justice; 

17. "Law enforcement officer" or "peace officer" means a public servant auihorized 

by law or by a government agency or branch to enforce the law and to conduct 

or engage in investigations or prosecutions for violations of law; 

18. "Localw mecans of or pertaining to any political subdivision of the state; 

19. "Official action" means a decision , opinion, recommendation, vote, or other 

exercisc of discretion; 

20. "Official proceeding" means a proceeding heard or which may be heard before 

any government agency or branch or public servant authorized to take evidence 

under oath, including any referee, hearing examiner, commissioner, notary, or 

other person taking testimony or a deposition in connection with any such 

proceeding; 

21. "Omission" means a failure to act; 

22. llPersonll includes, where relevant, a corporation, partnership, unincorporated 

association, or other legal entity. When used to designate a party whose property 

may be the subject of action constituting an offense, the word "person" includes 

a government which may lawfully own property in this state; 

23. I1Property" includes both real and personal property; 

24. "Public servant" means any officer or employee 'of government, including law 

enforcement officers, whether elected or appointed, and any person participating 

in the performance of a governmental function, but the term does not include 

witnesses; 

25. "Reasonably believes" designates a belief which is not recklessly held by the 

actor ; 

26. "Serious bodily injury" means bodily injury which creates a substantial risk 



\ of death or which causes serious permanent disfigurement, unconsciousness, 

extreme pain, oy permanent or protracted loss or inlpairment of the function of 

any bodily member or organ; 

27. "Signature" includes any name, mark, or sign written or affixed with intent to 

authenticate any instrument or wri.ting; 

28. "Thing of valuen or "thing of pecuniary value1' means a thing of value in the 

form of money, tcngible or intangible property, commercial interests or anything 

else the primmy significance of which is  economic gain to the recipient; and 

29. "Writingff includes printing, typewriting, and copying. 

Words used in the singular include the plural, end the plural the singular. Words 

in the masculine gender include the feminine and neuter gendcrs. Words used in the 

present tense include the future tense, but exclude the past tense. 

The Committee Counsel noted that Section 109 contains dcfinitions r e l eva t  
to the whole of the proposed Federal Criminal Code, and now to the whole of the Com- 
mittee's thercof. 1Ic stzted that it would specifically replace Section 12-01-04.  
The Committee Counsel noted that some of the more important dcfinitions in the section 
were those of the terms lfdangerous weaponff, ffdestructive device1', "firearm", and 
"thing of value" . 

Representative Murphy inquired as to whether the word 'laction" did not also 
refer to lawsuits. The Committee Counsel said that was  the case, but that use of 
the term to mean lawsuits was not relevant in the context of the Criminal Code. 

The Committee discussed the definition of "courtft, and it was noted that the 
municipal court was not included in the definition. It was suggested the words "and 
where relevant municipal courtsff be added to Subsecti.on 5 of Section 109.  

The Committee then discussed the definition of "dangerous weapon", especially 
with relation to where i t  appeared elsewhere in the proposed FCC. The Committee 
Counsel noted that it appea~ed in Section 1721, Subsection 3, and there it was limited 
by language indicating "an intent or readiness to inflict serious bodily injury". 
My. Webb stated that the dcfinition as used in Section 1721 should not be as limited 
as  it is in Subsectfon 6 of Section 109. Thereafter, IT WAS MOVED BY MR. WEBB, 
SECONDED BY PROFESSOR LOCKNEY, AND CARRIEL) that the words "a weapon defined 
i n  subsection 6 of section 109 or  a" be added before the second word lfweaponll in 
the first line of Subparagraph b of Subsection 3 of Section 1721. 

The Committee discussed the definition of "firearm", and it was noted the 
definition would not include a bow and arrow or crossbow. After further discussion, 



r the Committee decided o crossbow or a bow and amow should not be specifically included 
in  any definitions rclnting to weapons since the use of them as weapons could be covered 
under provisions dealing with the intent with which u "weapon1f is used. 

M r .  Webb raised questions concerning the definition of "included offense" 
contained in Subsection 14  of Section 109. He wondered whether the definition would 
help or hurt the cause of clarity in relation to the coriccpt of "included offense". 
Judge Erickstad replied that he wasn't sure, but thought that such a definition would 
probably lend clarity to those who had to deal with the concept of "included offense". 

The Committee discussed Subsection 19 defining "official action". It was thought 
i t  should be limited to governmentzl agencies, since otherwise anyone's exercise 
of this discret i~n would be "official action". 

IT WAS NOVED BY MR. WEBB, SECONDED BY JUDGE PEARCE, AND CARRIED 
that the word "means" in Subsection 19  of Section 1-09 be deleted and the word "inchdes" 
be inserted in lieu thereof, and that the words "by any government agency or brarich, 
or public servant" be added after the word l'discretion'' in Subsection 19. 

IT WAS MOVED BY REPRESENTATIVE STONE, SECONDED BY REPRESENTATIVE 
KUIFFER , AND CARRIED thnt in Line 1 0  of Section 109 the words , where relevant, 
a municipal court and" be added d te r  the woYd "and". 

Thereafter, IT \:'AS ASOVED BY REPRESENTATIVE STOI.JE, SECONDED BY REPRE- 
SENTATIVE MURPI-IY , AND CARRIED that the Committee adopt Section 109, as amended. 

Professor Lockney agair! brought up the subject of cri.mina1 libel and noted 
that the case to which he had wantcd to make reference ~reviouslv  was Rosenbloom v.  
Metromedia, Inc . He also reviewed his previous argun;ents against criminal libel. 
Representative Murphy and M r .  Webb stated that they maintained their disa~recment 
with Professor LoclLney, and that the staff shouid c&ry on with its redraft of crirnhal 
libel provisions. 

The Committee then discussed when it should meet next, and it was agreed 
that the Committee should next meet on August 24-25, 1972, subject to change due 
to conflict with other Legislative Council meeting dates. Thereafter, without objection, 
the Chairman declared tha meeting adjourned subject to the call of the Chair. 

John A .  Graham 
Assistant Director 
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APPENDIX "A" 

NATIONAL COUNCIL ON CRIME AND DE LINQUENCY 
. NCCD Cen te r ,  P a r a m u s ,  New J e r s e y  07652 

November lQ71 

STATEMENT O F  THE XATIONAI, COUyCIL ON C RIhIE ASD DE LISQUESCY 
ON THE PROPOSED X Z i V  F E D E R A L .  CRILIISAL CODE -- 

IN THE F I N A L  REPORT O F  T H E  i';ATIO:CAL COLl~l ISSIOS 
ON REFORM O F  F E D E R A L  CRIlMISAL L A W S  

The National counc i l  on C r i m e  a rd  Delinquency, organized in 1907. 

incorpora ted  in 1921, has  long had a; in t e r e s t  in improving sentencing an6 

- 
the  quality of our  penal  sys t ems .  Through su rveys  and consultation, it h a s  

worked in many s t a t e s ,  studying exist ing s y s t e m s ,  and recommending im- 

proved methods.  I t  h a s  published a number  of 'model  legislative a c t s ,  those 

m o s t  re levant  t o  the p r e s e n t  p roposed  Code being the Model Sentencing Ac t ,  

au thored  by the Council  of Judges  of NCCD, published in 1963: and the S t an -  

d a r d  Act  f o r  State Cor rec t iona l  Serv ices ,  by a joint commit tee  of the NCCD 

and the Amer ican  Cor rec t iona l  Association (published by NCCD in 1966). 

,.-. In t h i s  s ta tement ,  we d e a l  principally with provis ions  that  affect i m p r i s o n -  

m e n t  and the pr i son  sys tem.  

i We s t a r t  with Chapter  32,  Imprjsonment ,  s ince the cha rac t e r  of a penal 

s y s t e m  is de te rmined  pr incipal ly  by  the proport ion of commitments  t o  d i s  - 

- pos i t ions  allowing a pe r son  t o  remain  in the  community ,  length of t e r m s ,  

f lexibil i ty of r e l e a s e ,  a s  we l l  a s  other  fac tors .  Un le s s  one takes pride in 

-P 
a swollen,  expensive,  wasteful ,  pr ison sys t em,  Chapter  32 requi res  change. 



r T h e r e  a r e  a  number  of e l emen t s  proposed in th i s  chapter  that would 

v e r y  likely worsen  the s y s t e m  of pr i sons  and r e l e a s e  in the federal  

jur isdict ion.  T e r m s  would be  needless ly  lengthened, r c l ea sc  procedures  

would be  m o r e  complicated and l e s s  f lexible.  The  net e f f ec t  would be t o  

substant ia l ly  i nc rease  the pr i son  population, a l r eady  g ros s ly  swollen a s  

compared  with what might  be  expected of a  p r i son  s y s t e m  limited to f ede ra l  

violations.  These  ingredients  a r e  (a)  long max imum t e r m s ,  (b) automatic  

pa ro l e  components in p r i son  t e r m s ,  (c) min imum t e r m s  of parole  eligibil i ty.  

Maximum T e r m s  Section 3202 provides f o r  max imum t e r m s  for  fe lonies  

at 20 y e a r s  f o r  C l a s s  A ,  10 y e a r s  f o r  C l a s s  B, 5 y e a r s  for  C la s s  C .  But i t  

. - -_. - then  au thor izes  higher  t e r m s  than these if the c o u r t  f inds the defendant t o  

b e  a "dangerous spec ia l  offender ,  " defined a s  follows: 

(a) One who h a s  previously been convicted of two o r  m o r e  fe lonies ,  of 

any  kind, dangerous o r  not. The  Model Sentencing Act  r e j ec t s  the notion 

tha t  a  repeated offender should be subjected to  substant ia l ly  longer t e r m s  

,.than a  defendant convicted f o r  the  f i r s t  t ime ,  if the c r i m e  he commi t s  i s  not  

a dangerous  one. The  repet i t ion of offense m a y  have l i t t le  bear ing on d a n g e r -  

ousness .  The inc reased  penalty f o r  a non-dangerous offender i s  real ly  an 

in-creased t e r m  f o r  a  nuisance offender. Such s tud ies  a s  have been made  
t 

- . - - - - -. - 
of the  habitual  offender s ta tu tes ,  such a s  th i s  subdivision,  rev.eal that  they 

-are enforced  without any guiding pr inciple ,  that  m o s t  defendants who mig4t  

be subject  t o  the s ta tu tes  a r e  not made  subject  to  t hem,  that  t he i r  pr incipal  

r u s e  is as a  bargaining e l emen t  f o r  a negotiated p lea ,  and that  they do not 

serve the goals of e i t h e r  rehabil i tat ion o r  public p r o t e c t  ion. 



(b) One who c o m m i t s  a  felony a s  p a r t  of a  pa t te rn  of c r imina l  conduct 
. ' . . .  . 

which consti tuted a  substant ia l  source  of h i s  income,  and in which b e  

manifes ted specia l  sk i l l  o r  exper t i se .  Th i s  extended sentence can be i m -  

posed on a  sole  offender ,  even  one whose c r i m e s  a r e  l imited t o  p rope r ty ,  

and a r e  never  assau l t ive .  I t  can be imposed on a  f i r s t  offender,  p r e s u m a b l y ,  

and the other  operat ive  ingredients  of the c r i m i n a l  c a r e e r  would be  es tab l i shed  

presumably  in the sentencing operation.  T o  c a l l  such a  defendant a "dangerous  

spec i a l  offender" is t o  exaggera te  the t e r m .  The  Model Sentencing Act  wollld 

l i m i t  any t e r m  of ove r  five y e a r s  to  dangerous  offenders  defined a s  those  who 

commi t  s e r i o u s  assau l t ive  c r i m e s ,  not a  p rope r ty  offender under  any c i  rcurn - 

s t ances  (other  than r acke t ee r ing  offenses).  

(c)  A felony of fender - -any  g rade - -whose  men ta l  condition i s  a b n o r m a l .  

Again,  if a  defendant i s  not a  se r ious ly  a s sau l t i ve  p e r s o n ,  and h i s  c r i m e s '  

a r e  p roper ty  c r i m e s  only, a  long t e r m  of impr i sonmen t  s e r v e s  no r ehab i l i -  

ta t ive  o r  d e t e r r e n t  purpose ,  and only c l u t t e r s  up the  pr i sons  with people who 

a r e  l ikely to  become w o r s e  a f t e r  a per iod of t ime .  

Subdivision (d) i s  a  definit ion applicable in gene ra l  t o  organized c r i m e ,  

call ing a s  i t  does  f o r  a  felony commit ted with o the r s  a s  a  pat tern  of c r i m i n a l  

. conduct. W e  support  the idea that  organized c r i m e  i s  a  v e r y  s e r i o u s  m e n a c e ,  

but  if the ord inary  t e r m s  a r e  f ive ,  ten,  and twenty y e a r s  f o r  fe lon ies ,  c e r -  

tainly the twenty y e a r  t e r m  i s  adequately long, without call ing f o r  lengthening 

e v e r y  grade  of offense.  



Subdivision (e)  again re f lec t s  a p r o p e r  concern  that an offender who 

u s e s  a f i r e a r m  o r  des t ruc t ive  device is dangerous ;  but we repea t  tha t  the 

m a x i m u m  t e r m  s t r u c t u r e  i s  long enough without increas ing  these t e r m s .  

In br ie f ,  the quite long t e r m s  provided f o r  in the "general  plan" i s  

exceeded in a second s e t  of maximum t e r m s ,  m o s t  of which a r e  need le s s ly  

long, not par t icu la r ly  protect ive of the public s ince those they affect  a r e  

no t  markedly  dangerous  in the usual  s ense  of the t e r m .  

T o  r e tu rn  t o  the gene ra l  s t ruc tu re  of t e r m s :  In c a s e s  in which the 

judge h a s  not decided tha t  the defendant f i t s  into one of the "dangerous" 

ca t ego r i e s ,  the m a x i m u m  t e r m s  a r e  - - felony A ,  twenty years:  felony B.  

ten y e a r s ;  felony C ,  f ive y e a r s .  

Under  the Model Sentencing Act, provis ion is 'made f o r  lengthy t e r m s  

of impr isonment - -up- to  th i r ty  yea r s - - imposed  on dangerous offenders .  

But  i t  then provides  that  the  outside l imi t  of a commitment  of a non-dangerous 

offender may be five y e a r s ,  including parole .  I t  p e r m i t s , .  indeed r e q u i r e s ,  

tha t  the judge- de t e rmine  the maximum t e r m  within that .  T o  provide,  a s  

sect ion 3202 does ,  that  even f o r  the lowest  g rade  of felony, c l a s s  C ,  the  
* 

maximum t e r m  m u s t  be  a t  l e a s t  five y e a r s ,  m u s t  have the effect, if enac ted ,  

o f ~ s ~ b s t a n t i a l l ~  increas ing  pr i son  t e r m s  where  the need for: i t  i s  s u r e l y  not  

es tabl ished f o r  t hese  offenders.  

We s imi l a r ly  

sentence except 

t e r m s  f o r  m e r e  

oppose any provision that  au tho r i ze s  a c l a s s  A o r  B felony 

f o r  s e r ious ly  assaul t ive  c r i m e s .  We oppose such long 

p rope r ty  offenses.  Scanning the va r ious  c r i m e s ,  we find 



such a c r i m e  in 51751 ( 2 ) ,  fo rge ry  o r  counterfei t ing,  made  a grade B 

felony. T h e r e  may  be few such offenses. We recommend that i t  bc 

s ta ted  in the code a s  a gene ra l  principle governing sentences  that any o f -  

f ense  not involving a s e r ious ly  assaul t ive  a c t  o r  threatening ser ious  bodily 

h a r m  shal l  not be  c lass i f ied a s  m o r e  s e v e r e  than grade  C.  

P a r c l e  Component Section 3201 (2) provide's that  the maximum t e r m  

of eve ry  indefinite sentence shal l  include a pr i son  component and a paro le  

component,  the l a t t e r  t o  be  one- third  of t e r m s  of nine y e a r s  o r  l e s s .  whic). 

the  judge can in any c a s e  make  three  yea r s :  t h r e e  y e a r s  f o r  t e r m s  of 9-15 

y e a r s ,  and five y e a r s  f o r  t e r m s  of m o r e  than fifteen y e a r s .  The pr i son  

component i s  the r ema inde r  of the maximum t e r m  authorized.  

T h e  idea of a mandatory  pa ro l e  component i s  an innovation in Amer ican  

penology. A s  buil t  into the proposed sentencing s y s t e m  h e r e ,  i t  would 

(a )  impede the f r e e  operat ion of a parole  s y s t e m ,  (b) i t  would once m o r e  

lengthen actual  t i m e  se rved  by p r i sone r s .  

When a p r i s o n e r  i s  r e l ea sed  on parole  and subsequently recommit ted .  

h e  m u s t  s e r v e  not only the r ema inde r  of h i s  pa ro l e  t ime ,  but a l so  the r e -  

m a i n d e r  of h i s  p r i son  t ime.  Thus ,  on a felony B commitment ,  if the s e n -  

t ence  is ten y e a r s ,  t h r e e  y e a r s  a r e  said t o  be  a pa ro l e  component. But if 

paro led  a f t e r  t h ree  y e a r s ,  and revoked a y e a r  l a t e r ,  he  m u s t  s e r v e  an addi -  
--. - - - -  - -  

t i o n a l  s ix  o r  seven  yea r s - -§  3403(3) (a). Thus ,  the "parole  component" 

will often add to  p r i son  t i m e ,  and the ph rase  "pr ison component" i s  seen  

to be deceptive.  What f i r s t  a p p e a r s  t o  be  seven  y e a r s  of "prison component" 

r (in ou r  i l lus t ra t ion)  m a y  tu rn  out t o  be a few y e a r s  m o r e ,  in actual  t i m e  

r equ i r ed  t o  be se rved .  



O r ,  using the s a m e  i l lus t ra t ion ,  the parole  board  may  re fuse  parole  

p until  jus t  sho r t  of the end of seven years .  Again,  if parole  i s  violated. 

the  s even -yea r -p r i son  component may turn out t o  be nine y e z r s  o r  m o r e .  

The  idea of a  manda to ry  parole  component i s  an innovation in Amer ican  

penology. T h e r e  i s  nothing in the h i s tory  of paro le  that  suggests that such 

an  ingredient i s  needed. The  en t i r e  h i s tory  of 'paro le  has  been c h a r a c t e r -  

ized by an undes i rab le  lengthening of t e r m s  of i m p r i s o n ~ x e n t .  In view of 

the  f ac t  that  p r i son  t e r m s  in the United S ta tes  a r e  now substantially longer  

than in any o ther  wes t e rn  count ry ,  without any justification in public p r o -  

tection o r  t r ea tmen t  needs ,  ingredients  that  s e r v e  to  f u r t h e r  lengthen t e r m s  

a r e  destruct ive.  T h i s  i s  espec ia l ly  t r u e  f o r  the f ede ra l  s y s t e m ,  which in 

e a r l i e r  y e a r s  was  known f o r  i t s  relatively s h o r t  t e r m s ,  which were  then 

quite adequate f o r  public protect ion,  and s o  f a r  a s  one can see  would s t i l l  

b e  adequate. If t h e r e  i s  anything the f ede ra l  s y s t e m  does - not n e e d ,  i t  i s  

dev ices  that  will lengthen p r i son  t e r m s  f o r  the gene ra l  offender. 

Minimum T e r m s  The  Model Sentencing Act would prohibit the use  of 

.-- min imum t e r m s ,  e i t h e r  f ixed automatically by s ta tute  o r  a t  the d i sc  re  tion 

of the judge. The  bas i c  reason  i s  that  a  min imum t e r m  prevents  a  pa ro l e  

board f r o m  re leas ing  a  p r i s o n e r  who in i t s  judgment i s  suita5le fo r  r e l e a s e  

b e f o r e  the expirat ion of the min imum t e r m .  I t  thus  ous t s  parole  boa rds  f r o m  
-- .- - . . -  

the  ful l  exe rc i se  of t he i r  responsibil i ty.  If a  min imum t e r m  is substant ia l .  

t he  usua l  paro le  dec is ion  m u s t  be t o  g ran t  paro le  in m o s t  ins tances ,  s ince  

m o r e  than enough t ime  to  ready the p r i s o n e r  f o r  paro le  has  expired.  . 
'6 T h e  paro le  operat ion becomes  a negative one,  r a t h e r  than a  posit ive ap -  

proach  to  t imely  r e l e a s e s .  



Section 3201 ( 3 )  d e c l a r e s  that  general ly  t h e r e  

P 
of parole  eligibility in an indefinite sentence f o r  

shall  be no minimum t e r m  

a  C l a s s  A o r  B felony. 

But i t  i s  provided that  the judge in any c a s e  of an A o r  B felony may,  

if he wishes ,  f ix a  min imum t e r m  of up to  one- th i rd  of the maximum. 

which i s  an appreciable  per ioa  of t ime f o r  C l a s s  A o r  B felonies .  T h e  

discret 'onary f ea tu re  be l ies  the stated policy of no minimum t e r m s :  and 

permit t ing i t  a t  d i sc re t ion  a s s u r e s  d i spar i ty  of sen tences  with respec t  to 

the min imum t e r m s .  The judge who  for  whatever  reason l ikes t h e  idea of 

a  min imum t e r m  will impose i t ,  o thers  will not. The  decis ions  will usually 

have little bear ing on the needs of rehabil i tat ion,  t r ea tmen t ,  o r  t imely 

r e l ea se .  

- T h e  concept of paro le  and the indeterminate  sentence i s  that a  m a n  will  

b e  r e l ea sed  when ready.  The  introduction of minimurn t e r m s ,  which was  

br-ought in with pa ro l e ,  h a s  had unfortunate r e s u l t s ,  in de t e r  ring r e l e a s e s ,  

- .. lengthening t ime  in p r i son ,  and adverse ly  affecting the m o r a l  of inmates .  

Some y e a r s  ago  the Depar tment  of Jus t i ce  said: "Many p r i sone r s  con-  

vic ted of the commiss ion  of a felony a r e  se rv ing  t e r m s  .of 1  yea r  and l e s s  

It f requent ly  happens that  such p r i sone r s  respond s o  well to  the rehabil i tat ion 

p r o g r a m  that  t he i r  r e l e a s e  becomes  m o s t  des i r ab l e .  Yet,  because of the 

p r e s e n t  res t r ic t ion  aga ins t  the r e l ea se  of such p r i s o n e r s  on pa ro l e ,  they 
- -. 

. a r e  continued in confinement fo r  the full t e r m s  of t he i r  sentences .  Th i s  

l eads  t o  the anomalous r e su l t  of having p r i s o n e r s  sentenced to  1 yea r  and 

1 day eligible f o r  r e l ea se  a f t e r  serving four  months ,  while a  p r i sone r  whose 

-p  offense and r eco rd  w a r r a n t s  h i s  receiving a  sentence of l e s s  than I yea r  i s  

requi red  t o  s e r v e  h i s  full t e r m .  I' (Fede ra l  P roba t ion ,  Sept. 1951. p. 49. ) 
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T h i s  obse rva t ion  would a l s o  sugges t  elinlirlating f r o m  sec t ion  3402 the 

lr s e n t e n c e ,  "Except  in the  m o s t  e x t r a o r d i n a r y  c i r c u m s t a n c e s ,  a  p r i s o n e r  

s e n t e n c e d  t o  a n  indef in i te  t e r m  of i m p r i s o n m e n t  f o r  a  felony w h i c h  d o e s  -not  

con ta in  a  m i n i m u m  t e r m  u n d e r  sec t ion 3201 (4) s l ~ a l l  not be  r e l e a s e d  on 

p a r o l e  dur ing  the f i r s t  y e a r  of i m p r i s o n m e n t . "  P r o b a b l y  not many  i n -  

s t a n c e s  would o c c u r :  but  t h i s  would d e t e r  e a r l y  p a r o l e s  in those  s c a t t e r e d  

c a s e s  in  which it would b e  indicated .  

W e  would a l s o  condemn t h e  m i n i m u m  t e r m s - - f r o m  ten t o  twenty-f ive  

y e a r s - - f o r  l i fe  t e r m s ,  p rov ided  f o r  in sec t ion  3601. Aside  f r o m  al l  uthei. 

o b s e r v a t i o n s  a l r e a d y  m a d e  about m i n i m u m  t e r m s ,  e x p e r i e n c e  shows tha t  

de fendan t s  convic ted  of m u r d e r  o r  m a n s l a u g h t e r  m a k e  unusually good 

. - p a r o l e e s .  In  any even t ,  w e  a r g u e  not f o r  any  m a n d a t o r y  r e l e a s e  but only 

t h a t  the  p a r o l e  b o a r d  have d i s c r e t i o n  t o  r e l e a s e ,  without  the  e x t r a o r d i n a r y  

m i n i m u m .  

In s u m m a r y ,  we e x p r e s s  the f e a r  tha t  the  sen tenc ing  s t r u c t u r e  wil l  in -  

c r e a s e  p r i s o n  t i m e ,  w i l l  i n c r e a s e  the n u m b e r  of p r i s o n e r s i n  the f e d e r a l  

- p r i s o n s .  T h e  f e d e r a l  p r i s o n  population h a s  i n c r e a s e d  f r o m  12, 964 in 1930. 

t o  1 9 , 2 6 0  in  1940, 19,134 in 1950, 24,  925 in 1961, the  h i g h e s t  r eached .  I t  

d r o p p e d  in 1962 t o  1967, b u t  c o m m e n c e d  i n c r e a s i n g  again  in 1968 and a t  the  

epd of 1968 w a s  20 ,183 .  T h e  a v e r a g e  length of f e d e r a l  s e n t e n c e s  of t h o s e  
- - - - - - 

c o m m i t t e d  h a s  r i s e n  s t e a d i l y  e a c h  y e a r  s i n c e  1959. 1n1968 the  a v e r a g e  

was 77.2 months .  

Wi l l  the  sen tenc ing  s y s t e m  proposed  in t h i s  d r a f t  continue t o  swel l  the  

' p  l eng th  of t e r m s  and the  n u m b e r  of p r i s o n e r s ?  If o u r  a n a l y s i s  i s  c o r r e c t ,  



i t  will.  We may  be wrong: we m a y  be right.  We s u a e s t  that a  study be 

m a d e  a s  t o  what the impact  on sentences would be if the proposed code 

w e r e  adopted, a s  compared  with exist ing sen tences .  and sentences  a t  an 

e a r l i e r  period.  

Misdemeanors  

83003- - P e r s i s t e n t  Misdemeanants .  A s  stated above, we reject  the 

idea  of cumulating penal t ies  f o r  repeated o f f enses .  If the offense i s  not 

a s e r i o u s  one,  a s  p resumably  can be said of m i s d e m e a n o r s ,  the increased  

penalty is not meaningful f o r  rehabil i tat ion,  o r  t r ea tmen t ,  but only a s  r e -  

t r ibut ion.  

53201--Sentence of Impr i sonmen t  for Misdemeanor .  Th i s  section does  

no t  p e r m i t  parole  on misdemeanor  sentences  of s ix  months  o r  l e s s .  T h e r e  

is a need in the field f o r  improved s tandards  of r e l e a s e  on misdemeanor  

s en tences ,  but m o s t  jur isdict ions  have one device o r  another  (judge. sher i f f  

or warden ,  parole  board)  with authority t o  g ran t  conditional r e l e a s e s ,  and 

it a p p e a r s  to  be useful. If the maximum i s  to  be  even th ree  o r  s ix  months  

we recommend some  s t r u c t u r e  f o r  parole .  

In 83201, the i s sue  i s  r a i s ed  a s  t o  whether  the t e r m  f o r  a 

c l a s s  A misdemeanor  sha l l  b e  one year  o r  s ix  months.  A t e r m  of s ix  months  

- - .  . 
r a t h e r  than a  yea r  s e e m s  supported by s e v e r a l  f ac to r s .  P re sumab ly  a  

mi sdemeanor  is a  re la t ively m i n o r  offense, a t  l e a s t  in a  code,  such as  th i s  

d r a f t ,  that  a t tempts  a  ra t iona l  s t ruc tu re  basing class i f icat ions  of c r i m e  on 

'P dange r  t o  society.  T o  provide f o r  misdemeanor  sen tences  a t  one year .  and 

felony sentences  of o v e r  one y e a r ,  i s  t o  make  the difference one day only. 



T o  make  the difference rncaningful, a  spread  of s ix  months would r e f l ec t  \ 
the  dif ference between se r ious  and minor  offenses .  

. . 

But it should not be cons ide re3  that s ix  months  is a sho r t  t e r m .  In 

the United S ta tes ,  sen tences  a r e  s o  mucb longer  than in other western 

count r ies  that  we forge t  that  s ix  months i s  quite a  long t ime in a m a n ' s  

l ife.  

The  Supreme Cour t  h a s  chosen the cut off point of s ix  months for  c a s e s  

requir ing a  jury t r i a l . .  At l ea s t  one s ta te  has  responded to  this b y  reducing 

misdemeanor  penal t ies  f r o m  one year  t o  six months.  Th i s  not only avoids  

t h e  requi rement  of a  jury t r i a l  but it m a k e s  a  tangible distinction between 

misdemeanor  and felony penal t ies .  

If the foregoing suppor t s  the maximum f o r  mi sdemeanor s  a t  not o v e r  

six months ,  what a rgumen t  supports  continuing i t  a t  one year?  Only that  

we  f e a r  t o  reduce penal t ies  f o r  c r ime .  I t  is ha rd  to  justify the additional 

six months by suggesting that  t h e r e  i s  m o r e  d e t e r r e n c e  in one yea r  than in 

six months.  

Spli t  Sentence Section 3106 provides that  when imposing a sentence to  

probation the cou r t  in addition to  imposing the usua l  conditions governing 

the proba t ioner ' s  behavior ,  may  a l so  r equ i r e  h i m  t o  s e r v e  a  t e r m  in ja i l .  

To requi re  incarcera t ion  and cal l  i t  probation i s  t o  contradict  probation 

usage ,  defeat  the purpose  of probation,  which i s  t o  allow the defendant to 

r ema in  in the community ,  and probably reduces  the u s e  of t rue  probation 

r This type of sentence was  c r i t i c ized  in Watkins v. M e r r y ,  106 F. 2d 360 

(1939). The  Standard Proba t ion  and P a r o l e  Act does  not authorize im- 



pr i sonment  a s  a condition of probation,  a s  th i s  section does .  
P 

A California  study in  1969 found that fe lons  admitted to s t ra ight  probation 

did significantly b e t t e r  than those given probation and jail. (Superior Cour t  

Proba t ion  and /o r  ja i l  s ample ,  one year  follow-up f o r  selected counties.  

Cr imina l  Stat is t ics  Bureau ,  Sacramento ,  Cal i forn ia .  ) This  i s  not s u r p r i s -  

ing. J a i l  i s  a des t ruc t ive  experience and should be  used only where n e c e s s a r y  

f o r  public protection against  s e r ious  offenses.  

T h e  people receiving a sp l i t  sentence a r e  not much different-  - i f  a t  a l l -  - 

f r o m  those receiving s t ra igh t  probation. Another Cal i fornia  study found 

tha t  fully one-half  of a l l  inmates  in California p r i sons  a r e  no m o r e  s e r i o u s  

offenders  than o the r s  placed on probation. (Repor t  on the Cost  and Effec ts  

of the California Cr imina l  Jus t i ce  System. Assembly  Office of Resea rch .  

Sacramento ,  1969.) T h i s  would be even t r u e r  f o r  those on spl i t  probation 

eentences .  

Chapter  31 dea l s  with probation and unconditional d i scharge .  Section 

3105 p e r m i t s  unconditional d i scharge .  We eupport  th i s  proviaion. The  

coun te rpa r t  in s ta te  law (suspended sentence without probation) i s  useful 

when no  fu r the r  cont ro ls  a r e  needed to  prevent  rec id iv i sm by the defendant. 

As  the comment  t o  th i s  sect ion points out,  t h e r e  i s  no  legal  provieion in the 

f e d e r a l  l aw today to  accomplish this .  

However ,  the l a s t  sect ion s t a t e s  that  if the c o u r t  imposes  such a sen tence  

"the c o u r t  shal l  s e t  fo r th  in de ta i l  the r ea sons  f o r  i t s  action." Setting for th  

r e a s o n s  fo r  a sentence i s  d e s i r a b l e ,  but t h e r e  i s  no provis ion of thie kind 
P 

in the proposed code f o r  sen tences  general ly .  T h e r e  should be. The ~ o d e l  



P 
Sentencing Act  r equ i re s  that  in felony c a s e s  the"sentencing judge s'.all . . . 

m a k e  a brief s ta tement  of the basic  reasons f o r  the sentence '-e imposes.  I !  

. . .... . .  . 
Sen tence  of Death,  83601 The NCCD Board of T r u s t e e s  in tho f o r n ~ a ]  - 

position s tatement  f avor s  the abolition of capital  punishment: and tl-c. Sf odcl 

Sentencing Act does not authorize the death penalty. 

Revie-a of Decisions Section 3406 provides that "the federal  cour ts  st-all 

n o t  have jurisdiction to  review o r  set  aside.  except for  the denial of const i tn-  

t ional  rights fo r  procedura l  rights conferred b y  statute.  regulation o r  rule " 

d i sc re t iona ry  action of the Board  of Pa ro le  with respec t  to re lease  of a 

p r i s o n e r  on parole.  o r  any o ther  decision. 

T h i s  section i s  objectionable. The parole  p r o c e s s ,  especially i t '  decis ions  

whether  o r  not to r e l ease  on paro le ,  i s  comparable  to  the sentencing of a 

defendant by a judge. in that the decision de te rmines  whether the person will 

be at l iber ty  o r  be imprisoned.  Sentencing decis ions a r c  subject to  review 

on many counts; and the proposed new code proposes  that sentencing dec is ions  

sha l l  be  even m o r e  reviewable than they a r e  now (B1291). 

T.he cour ts  have dec lared  that they have the power to  review abuse of d i s -  

- -  -cret ion by a parole  board ,  and it i s  hard  to  see  how abuse of disc  retion 

-~ - .  - --should not b e  reviewable. Yet  proposed 63406 would appear  to at tempt  to  d o  

that. It would be be t t e r  t o  omi t  this  section, if nothing positi-re for  review 

of .parole decis ions i s  t o  be  included. In m o s t  jur isdict ions,  the parole  con-  

s idera t ion  p rocess  is a m e a g e r  one, highly autocrat ic .  and a s  a resu l t  having 

t. very bad effects on p r i sone r  mora le .  



T h e  federa l  paro le  p r o c e s s  h a s  not been exempt  f rcrn this c r i t i c i s m .  
- . .  

Kenneth Culp Davis ,  in Discre t ionary  Jus t i ce .  
. , .... - . -  

s ta tes ,"An outstanding e x a ~ n ~ l e  

of completely uns t ruc tured  d isc re t ionary  power tha t  can and sl-olild be at 

l e a s t  par t ia l ly  s t ruc tu red  i s  that of the United S ta tes  Pa ro l e  Board.  In p r a ~ ~ t -  

ing o r  denying pa ro l e ,  the board makes  no at tempt  t o  s t ruc : .~rc  i ts  discrcticln- 

a r y  power through r u l e s ,  policy s ta tements ,  o r  guidelines:  i t  does not s t r u c t u r e  I 

- through s ta tements  of findings and reasons :  it h a s  no sys t em of precedents: 

the  deg ree  of openness  of proceedings and r e c o r d s  i s  about the leas t  poss ib le .  

and procedura l  sa feguards  a r e  a lmos t  totally absen t . "  (P. 126) 
I 

Section 1291, a s  a l ready  noted, would c l ea r ly  es tabl ish the power of f e d e r a l  
I 

c o u r t s  t o  review sentences .  T o  some extent c o u r t s  a l ready  exe rc i sc  th i s  

power.  The commiss ion  comment s  on this  sect ion (p. 217) that the d ra f t  

is intended to do m o r e  than e x p r e s s  i ts  view that  t h e r e  should be some  kind 

of sentence review. 

* We suggest  that  the proposed amendatory language be  amplified to give 

appel la te  cou r t s  the power to c o r r e c t  sen tences  of marked  dispar i ty .  D i s -  

pa r i t y  of sentences  i s  a  notor ious  defect  in sentencing in the federa l  and s t a t e  

cou r t s .  Although equality of sentencing i s  consti tutionally required.  ne i the r  

t r i a l  cou r t s  n o r  appellate cou r t s  pay much attention t o  this  requirement .  We 
. * 
suggest  language such a s  the following: "Such review sha l l  in c r imina l  c a s e s  

include the power t o  review the sentence and to modify i t  o r  s e t  i.t a s ide  if 

i n  violation of I. defendant 's  r ight to a  sentence not  markedly  unequal to 0tLr.r 

sen tences  imposed on defendants with s i m i l a r  backgrounds having commit ted  
P 

s i m i l a r  c r i m e s ;  o r  if i t  i s  excess ive  fo r  the c r i m e  commit ted."  See Rubin. 

"Dispar i ty  and Equali ty of Sentences--A Consti tutional Challenge." 40 



F e d e r a l  Rules Decis ions  55 (1966). 

t- 
Commitment  f o r  Study Section 3004 p rov ides  f o r  presentence diagnostic 

workups ,  but i n  a l l  ins tances  requiring the defendant to  be committed.  In 

m a n y  c a s e s  the ul t imate  sentence will be a commitment ,  but in o thers  a 

defendant will be placed on probation.  T o  commi t  for  ninety d a y s  would be 

des t ruc t ive .  The section should give the judge the choice of an out-pat ient  

diagnostic r e f e r r a l .  

Use  of F o r c e  Upon Chi ldren in Custody Section 605 ( a )  provides that a 

p e r s o n  responsible for  tke c a r e  and supervision of a minor  under eighteen. 

or  a teacher  o r  o ther  person  responsible f o r  the c a r e  and supervision of such 

a minor  "for a special  p u r p o s e , "  may use  fo rce  upon the minor  "fo- the 
- - --. - - - . 

purpose  of safeguarding o r  promoting h i s  wel fa re ,  including prevention and 

punishment  of h i s  misconduct ,  and the maintenance of p rope r  discipline.  I t  

We oppose this  provision.  I t  i s  an invitation to u s e  co rpo ra l  punisLment 

aga ins t  children in detention faci l i t ies ,  t ra ining schools  and r e fo rma to r i e s .  

and even in schools. The  s a m e  objection appl ies  t o  subdivisions (b) with 

r e s p e c t  to  force  aga ins t  an incompetent pe r son  in custody,  and (d) p e r m i t -  

t ing  a paren t ,  f o r  example ,  t o  consent t o  fo rce  aga ins t  a minor .  

. The  thousands of ch i ldren  who a r e  se r ious ly  in jured  by the i r  pa ren t s  o r  

custodians .  each y e a r -  -nowadays called "bat tered children" - - a r e  not the 

product  of mental ly  i l l  pa ren t s .  A study of thousands of such c a s e s  found 

t h a t  i t  is the r e su l t  of the widespread  acceptance among Amer icans  of t h e  

. u s e  of physical  f o r c e  a s  a legi t imate  procedure  in child rear ing .  The  find - 
P 

ings a r e  reported in a book, "Violence Against  Chi ldren,  " by Dr .  David G .  Gi l  

The Amer ican  exper ience  i s  contras ted by D r .  Gi l  with the very  low 



incidence of abuse in cu l tu re s  that  have s t rong  taboos against  s t r ik ing  chi l -  

P .  
d r e n ,  such a s  the ~ ' r n e r i c a n  Indians. The  Indians discipline the i r  young 

. . .. . . 
mainly  through example and sbame.  

Dr .  Gil ca l l s  fo r  a change in the laws that  pe rmi t  corpora l  puniskmcnt. 

Ins tead ,  we need laws  that  forbid i t .  At l e a s t ,  Section 605 (a )  should not 

b e  allowed to stand. 

C r i m e s  Without Vic t ims  Attached to  th i s  s t a t emen t  i s  a  policy s t a t e  

m e n t  issued by the Board of T r u s t e e s  of the National Council on C r i m e  and 

- Delinquency on the subject  of c r i m e s  without v i c t ims ,  that  is. s ta tutes  m a k -  

ing behavior  c r imina l  where i t  i s  not harmful  to anyone e l s e ,  often not even 

h a r m f u l  to  the person  himself .  These  s ta tu tes  a r e  principally coc'ifications 

in c r imina l  law of m o r a l  posit ions on which people dif fer .  The position we 

t ake  i s  one held by many,  including the P r e s i d e n t ' s  C r i m e  Commiss ion .  

Included in the proposed code a r e  provis ions  making obscenity (d i s semina  

t ion of ce r t a in  types  of sexua l  mater ia l )  a  c r i m e  (51851), and prosti tution 

(§1843), and possess ion  of d rugs  fo r  one'a own use  (51824). We urge  e l i m -  

ination of these  c r i m e s .  
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Crimes without QicEims 
A Policy Statement 

BOARD OF TRUSTEES, NATIONAL COUNCIL O N  CRIME AND DELINQUENCY 

AWS aeat ing "crimes without vic. L t i m r  shbuld be removed from 
criminal codes. They are based not on 
harm done to others but on legisla. 
tively declared mora! standards that 
condemn behavior in which there is 
no  victim or  in which the only one 
hurt is the person so behaving. The 
conlmonest examples oI such s c~a l l ed  
crimes are drunkenness. drug addic. 
tion, homosexual and other voluntary 
rexual acts, vagrancy, gambling, and 
prostitution, and. among children, 
truancy and running away from 
home--acts wliich, i f  committed by an 
adult, would not be considered crimes. 

Some types of victimless behavior 
are socially disapproved;. none ol 
them is criminal in any real sense. 
Whatever harm occurs is done to the 
.participants, not to society. 

T h e  use of criminal penalties, in 
effect for many years, has proved 
ineffective in controlling these acts. 
T h e  laws bearing on them are, in 
the main, disregarded: the alcoholic 
or drug addict remains addicted; the 
statutory threat of punishment does 
not deter homosexuality or any other 
voluntary sexual behavior. Wide- 
spread indifierence to t h e e  laws in 
particular diminishes respect for the 
.law in general. Xforeover, the punish- 
ment of those who are apprehended 
under these laws carries no likelihood 
of p d u c i n g  any chanee in their be- 
havior. Again, the addict released 
from jail remains an addict; the ho- 
mosexual remains a homosexual. etc. 
They are not reformed; on the con- 
trary, they become embittcrcd and 
often criminalized. 

At 1 1 1 ~  same lime. the prosecurion 
of such individuals imposes on the 
criminal justice system an enormous 
burden. significantly sapping the ca. 
pacity of the police. courts, and cor- 
rection to deal eflectively with truly 
criminal conduct. Some meastlre of 
the problem is found in statistics: 
More ~ h a n  one-half of all arrests arc 
for "crimes without victims"; more 
than one-third of all police arrests are 
for drunkenness or disorderly conduct 
(usually an alcohol-related act) ; one. 
half of all commitments to local insti. 
tutions arc for drunkenness. For many 
ot these persons. the appropriate 
measures required are not the futile 
and destructive sanctions imposed by 
the police and the court and the jail 
but the voluntary services offered by a 
medical or social agency. 

For these reasons, laws creating 
"crimes without victims" should be 
removed from criminal codes. and 
persons now prosecuted under these 
laws should be removed from the 
criminal justice system. 



. - APPENDIX "B" 

f raforrnai-ion Review 

Crime 

- Thc Deterrant Effect 05 Lcgal Punishmozt 
A Review of the Litcrztxe 

b,. 
Eugene Dol~schul 

Assisfont Dirocfor 
- --- Informalion Centr-r, NCCD 



f nformation lieview 

Crime 
and 

~elinquency 
Vol. 1, No. 7 June 1969 

The Deterrent Effect of Legal Punishment 

Introduction 

I NCREASING PENALTIES in order to deter an increased crinlinal activity 
is a tyfical response of society to a rise in crime. A corollary belicf on 

the part of many is that criminals are coddled by American courts and 
prisons. 

Tllis attitude is in marked contrast to that of individuals who have 
devoted their careers to helping convicted offenders. James V. Bennett, 
former Director of the U.S. Prisons Bureau, contends that the offender 
in America is dealt with harshly indeed.l Our criminal lxws, says Mr. 
Bennett, are the most severe in the world, and our legislstures are at 
work nuking them even more severe. The length of sentence for an 
offender in the American criminal justice system is several times longer 
than that of his counterpart anywhere else in the world. Only in the 
United States do we find sentences of 100 to 199 years and, common- 
ly, sentences of 30, 40, and 50 years. 

In comparing American sentences with the sentences of foreign 
countries, Mr. Bennett's contentions are validated. During the course of 

l&nncrt. lames V. "A cool look at the crime crisis." In: Knudten, . a  

-. -- . Richud D. Criminological controvcrsics. New York, AppletonCentw 
Crofts, 1968. pp. 15-20. 

1 
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a, the year in England, no more than 150 offenders are gven sentences of 
five years or more: in the Unitcd States the number is 15.000. A 
comparison with the practices of Scandinavian countries is even more 
striking: in Norway. out of thc 1,824 sentenced to prison in 1965, only 
eight (0.8 percm:) received three years or more." Ine United 
States, out of 72,540 oficnders sent to statc prisons in 1964, 53,531 
(73.8 pzrccnt) reccivcd sentences of three years or 

Severe punishment and thc threst of pilnkhmcnt have long bcen : 
assumed to be a deterrent to crime. Whether this assumption holds true 
under closc investigation has bccn the subject of numerous research 
projects. 

Definition of Terms 
.Several theoretical discussions on the nature of deterrence distinguish 

betwcen "general dcterrence" and "special deterrence." Andcnaes 
considers gcneral dctcrrence to mean the thrcat of punishment and 
special dctcrrcnce the actual espcrience of punishment.' Packcr also 
makes this distinction, referrin? to dcterrcnee as "utilitarian preven- 
tion" and special prevention as "inlirnidati~n."~ Karl hlcnningcr, in his 
recent book Tlic crime of p!r~~isl~n~cnt ,  diffcrcntiates pcna1;ies and 
punishmcnts.e \Yhilc accepting thc former, he rejects the latter as an 
u ~ c c e s s a r ~  and cruel infliction of pain. . . 

In the research to date little or no attention has been ~ iven  to 
terminology, and researchers h a w  used variously, and oitcn intcrshange- 
ably, such ternls as "the cffcctivcness of criminal laws," "the cOcct of 
the knowledge of laws," "the cflect of censurc," "the influcncc of 
criminal sanctions," "the effect of the severity of punishment," and 
many others, including the Europcm favorite, "the cffectivencss of the 
execution of punishment." 

?Christie, h'ils, ed. Scandina.~ian studies in criminology, vol. 2. Odo, 
Universitctsforlaget, 1968. p. IS. . 

. ' 8  U. S. Prisom Bureau. Stare prisoners: admissions and .rolearcs, 1964. 
Washington, D. C. 1967, pp. 16 and 19. 

- - _  ::.4 Andenaes, Johmnes. "Does puriihment dcter aime?" Criminal taw 
Quarlerly, 1 1  (1):7695, 1968. 

. , . . .  
&Packer, Hcrbert L. The limits of the csiminal sanction. Stanford, Stan- 

[pd!Uni.versity, 1968. p, 45. . . .. -: : : .. . . . .  . .. . 
yf 2.l,e.n~,nger,.+rl., T h e  o h  .~ j : .puni .hnent . .  New. .York, . Vikingi.td968: 

p. 202. .c. . :t .C;C* . - . : = I  ..:*!I-&:.' 
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Research Findings 
. on the Deterrent Effect of Punishment 

Finding: Kno~Vedge of petzaltics docs rlot deter crime 

In 1967 the California Assembly Cornmittce on Criminal Procedure 
undertook to study both the effectiveness of current criminal penalties 
in deterring crime and possible alternative methods to accomplish the 
same results. The investigation revealed unique and previously un- 
known information. 

hlembers of the California Committee found that increasing the 
penalty for a crime docs not always accomplish the desired effect. A 
pxhe example is Lhe use of marijuma. In 1961 California significantly 
increased the penalties for possession, yet use increased iit an explosive 
rate thus rendering legislntivc action ineffective. 

The Committee commissioned a survey to discover what the public 
knows of criminal penalties.' It wns rcasoncd that iE a deterrent is to 
be effective the potential offendzr, in order to weigh the consequences 
of a criminal act, must know which pena!ty fits the crime and thus that 
individuals with the most knowledge of criminal penalties would engage 
in the least amount of crime. 

Tile rcprcsentative sample s u n q e d  included 3,348 male registered 
California vntcrs sclccted from six Cnlifornia counties; the total number 
of questionnaires returned was 1,567. The sample of the gencral public 
used in the rcscarch totaled 1,024 completcd qucstionnaircs. 

Results showed that Californians were cxtrcmcly ignorant of penal- 
ties for crime: of 11 possible itcnis the mean score was only 2.6 correct 
answers. Most pcople undcrcstimntcd the severity of current penalties. 
Howevcr, while the gcneral population had the least amount of knowl- 
edge of penalties, prison inmatcs had the grcntcst, but this knowledge 
did not deter at least half from criniinal action. 

Even with knowledge of penalties, the more criminal the behavior, 
the less likely were subjects to be deterred. Penalties appeared to be . 
important to the criminal group not as a deterrent, but as a bargaining 
tool after arrest. - 

I t  was observed that the current rising incidence of crime apbarently 
was rel&d to factors other than punishment as a deterrent no matter 

.TScidal Ps).chology Research Associates. Public Knowkdge of criminal 
-jnmnlties: a research report. San Franasco, Social Psychology Research Asso- 

da te s  1968. 20 p. 
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how scvere or cruel. 

firrding: Fear of arrcsr and inlprisonnterlt dcters nlcrny jrom crime; 
fear of lot?g irnprisor~t~~err~ does nor 

A sccond s;udy, prepared for th: California Conimittcc on Criminal 
Procedure by the Asscmbly Onice of Research, dealt with the effec- 
tiveness of California pcnaltics and correctional programs for aduli 
~ f f c n d c r s . ~  An analysis was made of iiational and state statistics on 
crinle rates, pcnalties, parole programs, and related nlstcrial. 
No evidence was found to show that more severe penalties dctcr 

crime more cffcctively than less scvrrc penalties. ITish and low crinic 
rates wcrc found at both cnds ot n scale of median timc s e n d  in 
prison in the 50 states. The mcdim stay in Californin prisons is 30 
weeks, fifth highcst in the nation. Thus the State mas found to maintain 

. onc of the most cspcnsive correctional systcms in lhc country, implc- 
menting a pcnalty policy of entirely unprovcr: effectiveness. There was 
evidence that critical deterrents vary according to typc of individual 
and typc of offcnsc. Some offcnders respond to external police controls, 
others to internal moral restraints. 

There was cvidcncc that fcar of arrest, conviction, and imprisonlncnt 
deter many persons from many typcs of crimes, but thcrc was no 
cvidcncc to indicatc that fcar of Icngthy imprisonrncnt affects a 
significant numbcr of criminni dccisior~s. I'rorn ihis it was concluck! 
that t i n~c  servcd can be rcduccd without increasing recidivism. 

Thcrc was no evidence that prisons rehabilitate most offcnders. It  
appears that larger numbers of ofiendcn can be cffcctivcly supeniscd in 
thc community at a minimum risk and with a considerable saving of 
public expense. Thc tinling of parole rcleasc for lesser offenders was 
found to be dctcrmincd by arbitrary and unscientific critcria that do  
not furlher the cnds of justice, cconomy. or public safety. 

I t  was recommended that the California lcgislaturc dircct the Adult 
Authority to parole all offenders at thc expiration of the statutory 
minimum parolc<ligibility period, \41h the exccption of those who 
were convicted of willful homicide, egrauatcd assault, forcible r a p ,  or 
other specified crimcs of scrious personal violence, and those with 
histories of professional criminality or habitual extrcme violence. 

The resulting savings in annual prison costs and further capital 
outlay should bc appropriated t o  subsidize local supenrision of offen- 
ders, to increasc the use of locd custody, and to improve statewide 
crime control, technical resources, and local law enforcement. 

&California. Assembly Office of Research. Crime and penalties in Cali- 
fornia; Sacramento, California Legishture. 1968. 1% p. 



Finding: Incremcd pet~alties for rope do no: 
decrease the it~cidence of rape 

Following a widely publicized case of nlultiple rape in 1966,Q a 
study of the incidence of. rape in Philadelphia ivas undertaken to 
analyze the effectiveness of a new law which had increased sanctions. 
Statistical data from the period before and after the enactment of the 
new law indicated no decrease in the commission of this type of offense 
by adults or juvcnilcs. and no diminution of violence accompanying the 
offenses committcd. The study concluded that since intensified police 
control would hardly affect the incidence of rape, which is typically 
co~unlitted on private pren~ises, social prevention appeared as the only 
means of combating the crime. 

Firrditrg: Police ore no safer it1 states which dentfind the 
death penalty for killirlg an oficer 

In an analysis of 140 police officers killed in the United States 
between 1961 and 1963 as a result of criminal action, it was found that 
police killings correspond quite closcly to the general rates of homi- 
cide.10 No evidence substaotiatcs the belief that states with the death 
penalty for killing a policeman are m y  less dangerous for the yolice 
officer. The easy availability of firearms in the United States is believed 
to contribute significantly to the problem. 

Finding: Substnrrtid reduction of prosecutions for dnrrtketlness 
does not aflect rile slate of p~tblic order 

To determine thc need for chsnging the systcn~ of fines for drunken- 
ness, a Finnish pilot project studied the effects of a change in the 
prosecution policy. The study also attempted to elucidate the abstract 
relationship between crime and punishment.ll 

The prosecution policy regardins public drunkenness was changed in 
three medium-sized Finnish towns. Drunken people continued to be 
arrested, but the average prosecution percentage was brought down 
from 40-50 percsnt to 9-24 percent. A comparison of drunl-cnness 
arrests in the three experiment towns and three control towns of the 

QSchwartz, Barry. "The clTect in Philadelphia of Pennsylvania's increased 
penaltics for rape and attempted rape." J o u n ~ a l  o/ Crbninal I.aw, Crimin- 
ology and Police Scicncc, 59 (4) 3509.5 15. 1965. 

'OCardarelli, Albert P. ".in analysis of police killed by criminal action: 
1961-1963." Journal of Criminal Law, Criminology ond Police Science, 59 (3): 
447.453. 1968. 
' 11TBrnudd. Patrick. "The preventive effect of fines for drunkenness." 

In: Scandinavian s f  udics in cr imi t~obgy ,  VoL 2. 'Oslo. Unived tetsforlye t. 
1968. pp. 109124. 
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same size over a three-year pcriod revealed no systematic diflerences. . 

The assumption that there is a strong causal relationship between 
prosecution for drunkenness and the state of public order was therefore 
not supported by the results. As for information regarding the general 
effect of punishment, the data were not useful. 

Firrding: It  is r~ot possible to dcfemitre 
that prmishnlcnrs Oerer crime 

In another attempt to de!ermine whether punitive measures deter 
crime in the United States, two sets of data for each stare were 
examined: (1  ) the number of persons admitted to prison during 1960 
on a sentence for homicide; and (2) thc median number of months 

' served on a sentence for honlicide by all persons in prison on 
December 31, 1960.12 \\'hen related to rcports of cases of criminal 
homicide known to police in the years 1959 and 1960, the statistics on 
persons admitted to Stnte prisons provided an estimate of the certainty 
of imprisonnlcnt as a legal response to honlicide. The estimate was 
obtained by dividing the nunlber of persons admitred to prison by the 
1959-1960 average number of criminal homicides occurring in the 

- state. 
Both certainty and severity of imprisonn~ent appcared related to the 

- criminal honlicide rate. bur [he degrcc of correlation was much greater 
for thc foiri;cr, Ilowever. aliernativc interpictations of thcsc fiildings 
are possible and it was concluded that dctcrrcnce should be treated as 

. --an open question. 

- Finding: Capital punisltrtrc~~t is i~ lc f lmivc  ill deferring nmrdcr 

The opposition of behavioral scientists to the idea that punishment 
might act as a deterrent has been supported by research which 
demonstrates that capital punishment does not deter hornicide.lJ Even 
a well publicized cxecution was demonstrated to have had no subse- 

- .  quent effect on thz homicide rate." 
William Chambiiss, in an article in Crime and Delirrqucncy, argues 

that the broad interpretation of these studies, although important in 
- -indicating that capital punishment is ineffective as a deterrent to 

. - 12Gibbs, Jack P. "Crime, pu!~ishment and  deterrence." Southwestern 
Social Science Quarterly, 4 8  (45 13.330, 1968. 

I~Schuessler ,  Karl. "The deterrent influence of the death penalty." Annals 
. -- .-- of the American dcaderny of Political and Social Science, 284 (Xovember): 

5442, 1952. 
14 Savitz, Leonard. "A study in capital punishment." Journal of.Criminol 

. . - -. Zaw and Criminology, 49 (4):33S.341. 1958. 
. . . . . - .  



murder, has rendered a disservice to the general issue of punishmcnt as 
a deterrent to all kinds of criminal behavior.l"uch a conclusion, 
~hambl iss 'pohts  out, is not justified because murder is a unique type 
of oiiense. 

Finding: Increased petlalt;es for parking violatio~u 
resrtlt ill o srtbstar~tial decrease in this ooer~se 

. Chambliss made an intensive study of parking violations and found 
that, at least in this limited area, an increase in the severity and 
certainty of punishment docs act as a deterrent to further violation. He 
suggests that further research be conductcd on (1) other types of 
oflenders and on the circumstmccs under which particular types of 
punishment d o  in fact act as a deterrent and (2)  the circumstances 
under which particular types of punishmcnt have little or no cffect.lc 

Fit~dirtg: The law prrt~ishcs mosr ser~rely tl~ose oflet~ses whiclr are 
least dererrable, and least severely those rhnt are n~ost dctcrrable 
. . . I n  another study Chambliss reviews empirical data on (1) the 
deterrent influence of capital punishment; (2)  the deterrent cffect of 
punishment on drug addiction: ( 3 )  the effcct of punishment on parking 
violations; and (4) the cffect of penaltics on white collar crime.17 . . 
.. A number of resxrch studies have shown ( I )  that homicide rates 
remain constant in spite of a subsrantial decrease in the usc of the 
death penalty, (2) that where one statc has abolished the death 
penalty and another has not, the homicide rare is no higher in the 
abolition state than in the retention state, and ( 3 )  that the conse- 
quences of murder are not considered by the murderer at the time of 
the oflcnse. Chambliss concludcs that the evidcncc ovenvhclmingly 
indicates that capital punishment docs not function as a deterrent to 
murder. The evidence also suegests that drug addiction is relatively 
unaffeclcd by the threat or imposition of drastically increased penalties. 

On the other hand, in the study of parking violations'8 it was found 
that the propensity to violate these rules is directly related to the 
likelihood that offenders will bz punished. Similarly, studies on the 
impact of enforcement of sanctions on business crimes indicate that 

15 Chambliss. IVilliwn J. "The deterrent influence of punishment." crime 
and Delinquency, 12 (1):'iO-75, 1966. 

10 Ibid. 
. 17Chambliss, IYilliam J. "Types ol deterrence and the effectiveness of 
legal sactions." I l'isconsin Law Reuie~rr, no vol. (3) :7O?i-7 19. 1967. 

18 Op. cit. supra note 15. 
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punishment may serve as a deterrent to this type of offender. Findings 
of a study of shoplifting susgest that while the arnatcur shoplifter may 
be deterred from funhcr shoplifting by punishment, the professional 
thief will be little 

From thcse findings, Chambliss dcrives a "typology of crime and 
deterrence," first by contrasting acts that are "expressive," such as 
murder and drug addiction, with acts that are "instrunieutal," that is, the 
goal 4s beyond the proscribed act itself; secondly, by distinguishing 
between persons who are highly committed to cririe and pcrsons whose 
commitment is low. Iie then iorniulatcs [he rl~csis that where a high 
conmlitnmt to crime as a way of life is cosnbincd with an act that is 
expressive, one h d s  the greatest rcsistmce to deterrence through 
threat of punishment. Our legal system, he concludss, may be @per- 
ating incficiently by punishing most scvcrely pcrsons and offenses 
which arc least capable of being dctcrred and by pilnishing Ir'ast 
severcly those persons and crimes w!lich are most capable of being 
deterred. 

Chambliss suggests that the law might conccivclbly prescribe, for 
- - -offenders who cornn~itted an act as a mcans to achieving some other 

goal, a punishment different from the punishnxnt prescribed for 
pcrsons who commitrcd a crime because it was satisbing in itself. 

In apparent agrecn~ent with the proposition that business crimes are 
detcrrable by criminal sanctions are three l e ~ a l  studies, all published in 
1967, and all dtnmlding that federal mtitrust violations be cnforced 
by criminal sanctions. It is argued that corporate esecutivcs must 
recognize that antitrust violations are as h:irmiul to society as any other 

Fi~zdirlg: Severe censure, szlcll as ir~lprisorvnent, 
does not incrense sc~zsitivity to censrire 

An investigation by Salomon Rettig of predictors bf crime explored 
whether experience with severe public censure, such as imprisonment, 

- - and the fear associated with such csperience would in any way alter 
the attention paid to censure in the 

1s Cameron, hiary 0. "The booster and the snitch: department store s h o p  
lifting." New York. Free Press, 1964. 202 p. 

- -- ---..- 20 Davids, Leo. " I ' c n o l o ~  and corporate crime." Journal of Criminal 
LAW, Criminology and Police Scirnce. 58 (4):524-531, 1967; "-Antitrust aim- 
inal sanctions." Colutnbia Journal of Law and Social Problems, 3 (June): 

- -  --- 146-157, 196;; Flynn. John J. "Criminal s3nctions undcr state and federal 
antitrust sanctions." Texas Law Rcvirw, 45 (7) : 1301-1 346, 1967. 

21 Rettig, Salomon. "Ethical risk sensitivity in  male prisonus." B d k h  
Journal of Cn'mitlology, 4 (6) :581.590, 1964. 



A samp!e group of young male prisoncx were requested to make 
predictions as to whether s 11ypo;he~icrd bank teller would embezzle 
funds under the following varying circumstances: that the embezzle- 
ment would briilg great o r  little gain to the teller, that he would or 
would not bc caught, and would or ~vould nor be ccnsured. Similar 
predictions were made utilizin~ a sample of college students of similar 
age, sex, and socioeconomic status. 

I t  was predicted that prisoners would va:y their predictions more 
with the se\.erity of censure 111:in with the remaining determinants. It 
was also hypothesized that prisoners \vould be more sensitive to 
censure than students since they themselves were experiencing the effect 
of severe censure. \Vhile the first prediction was fully supported, LIE 
latter was not. It was concludcJ that having experienced severe censure 
once and having been defined :IS criminals by society, inmates saw little 
risk in furrhzr cngasement in crime. Thus scverc censure. particularly 
censure of a permanent and irreversible nature such as imprisonment, 
docs not seem to increase sensitivity to censure. The findings are 
thought to raise serious questions about the cflicacy of imprisonment as 
n deterrent to recidivism. 

While the rcsults of a 1958 investigation con~plctely negated the 
assumption thnt imprisonment ncts as a deterrent to the chronic public 
inebriate," a recent siudy examined thc reactions to various degrees of 
punishment meted out to 1,639 Minneapolis recidivists."' D m  were 
gathered from the police deprtment and the court rather than from 
prison records; a one-way a~~alysis of vrrrinnce was utilized to investi- 
gate the relationship between tlifierences in response to different types 
of court dispositions among cl~ronic drunkenness offenders. 

Contrary to expectations, the most striking fact revealed by the 
findings was that, regardless of the number of arrests, court fines have a 
greater deterrent effect than workhouse sentences. Five of six compari- 
sons showed longer periods of time between arrests when offenders 
were given fines compared with workhouse or suspended sentences. 
Thus, financial loss among Skid Row alcoholics apparently deters 
further drunkenness episodes more effectively than does incarceration. 

22Pittma11. David J .  mid Cordon. C. \i7ayne. Revolving door: a study of 
the chronic public inebjiate. G l c ~ ~ c o e .  111.. Frcc Press, 1958. I54 p. 

Lovald. Keith and Stub. 1-Iolger R. "The  revolving door: reactions 
of chronic drulkenness offenders to court sanctions." Jortrnal of Criminal 
Lou:, Crim itrology a11 d Police Scierlce, 59 ( 4 )  :25-530. 1968. 
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The economic status of the Skid Row resident may bc onc reason why 
the workhouse is less of a deterrent thafi a fine ro future drunkcnncss 
behavior. Another leason is that Skid Row alcoholics attach no 
particular s t i ~ m a  to serving time in jail. 

I 
Firdi~zg: "Aggressiw pnrrol" attd irnyrisoi~r;~eizf arc /!or 
very cfleai1.e delerrer~rs jor properly o ~ c m l c r s  1 

I;I 1966,' the Bureau of Social R w ~ ~ r c h  ia Washington, D. C., 
undertook a study cf the deterrent value of ngscssive parrol by police 
and the inlprisonmcnt of offenders. Interview data were obtaincd from 
a sanlple of prisoners in the Lorton Reforinatory for hlcn ~ h o  had two 
or  nlorc convictions for property ofieuses and froln a number of 
chronically unemployed men who served as a control group." The 
data indicated that, esccpt for very special conditions, aggressive patrol 
and iniprisonment were not conspic~~ously deterrent for most of the 
subjects. 

Deterrence research IIIUSL be regarded as Leing in rhe initial stages of 
development. Prob!ems of !ncthodology have not bccn adequately 
resolved and many research findings arc inconclusive. 

For cxnrnplc, of three studies on thc cffectivcness of various penal- 
ties on the traffic offcndcr, each found % different type of sanction to be 
the most cffectivc. A study reported by Garth hlecham found that 
ordering a juvenile traflic t%dator to write a papcr on traflk safety was 
the most effective disposition to control rccidivizm; traffic school was 
less effective; and fines were least effective." On the other hand, a 
study by Claude Owens concluded that an rtssipn~ent to drivers school 
without probation was the most effective of four s c n t e n ~ e s . ~  Finally, 
Wolff hliddcndorf reports that the greatest effect is gained from 

2r"A study of the deterrent value of crime prevention measures as 
. perceived by criminal oilenden." Recorded as Current Project PI031 by 

the Inforniation Center, Sational Council on Crime and Delinquency. 
Correspottdent: Leonard H. Goodman. Bure~u of Social Science Research, 
Inc,  1200 15th St., N.lV., Il'ashington. D.C. 20036. 

2shfechan1, Garth D. "Proceed with caution: which penalties slow down 
the juvenile tr;lffic violator? Crime and Delinqtlcniy, 14 (2) :141-150, 1968. 

*eOwens, Claude hl. "Report on a threeyear cont~olled study of the 
effectiveness of the Anaheim-FulIcrion hIunicipal Court drivers iinprovement 
Khool." Afunicipal Court Kcview, 7 (2) :7-14, 1967. 



disquzlification from driving." 
\\'bile the studies are not strictly comparable. they nevertheless 

illustrate the confusion and the knowledge gap still prevalent in the 
field. On the strength of these findinp, " b ~ s e  expectancy tables" 
prcdictivc of the effectiw'cncss of certain pcnal~ics upon certain offen- 
ders cannot be constructed. 

" ' The Chanlbliss model of deterrence and punishnlent is a hopeful 
beginning, as arc s e~e ra l  curre31 and proposed pr~jec ts  reporred by the 
University of Chicago and others. The corrcspondcnt in the Chicago 
project emphzsizes thpt genuine cxpcrirncnts in criminal contro!~ are 
expensive, sometimes dangerous, and should be based only on well 
:bought cut hypotheses and p r ~ c e d u r c s . ~  Bt is expected that research 
will provide some vlswers in the near future. 

Another theoretical model, proposcd by Frank Zimring, deals with 
dcterrence and n~arginal groups and provides a frame of reference for 
planning research in the ficld and for interpreting thc  result^.?^ Zirnring 
observes that very few writers indicate precisely the class of persons 
for whom deterrent nleasures are intended. Throughout the literature 
these persons arc designated as "sck-icly s s  a whole." "would-be 
criminals," ctc. His modcl suggcsts an overall pcrspectivr: and makes a 
number of distinctions which must be recognized if research is to be 
cffcctiw. Within this model, socic~y is visunlized as a continuum consist- 
ing of law-abiding citizens, criminal groups. and marginal groups. 
Zimring identifies five areas in which the marginal-group concept 
is directly related to the threat of punishment. 

\?'it11 regard to research, Professor Zirnring sug~ests that other 
disciplines, cspccially psychology, rue capable of contributing to the 
knowledge of deterrence. Educational psychologis:s, researchers study- 
ing the concept of cogaitive dissonance, and those working tvith animal 
behavior also can assist in the manipulation of penalties for general 
deterrent purposes. Zimring fccls that the trend in research ulti~nately 
should move-to a cost-benefit analysis of different criminal-deterrent 

ZTCouncil of Europe. European Committee on Crime Problems. T h e  
cflectiveness of puni~hrnent and orhcr rntasures of treatment. Strasbourg, 
1967.257 p. 
. 2"'Studies in deterrence." Recorded as Current Project PI371 by the 

Information Center. National Council on Crime and Dclinqucncy. Come- 
cpondcnf: Frank Zimring. Cenrcr for Studies in Criminal Justice. University 
of Chicago Law School. 1 1  1 1  East 60 St., Chic~go.  111.. 60637. 

292irnring. Frank and Hawkins. Gordon. "Deterrence and marginal 
p u p s . "  Journal of Rcscarch in Crime and Delinquency, 5 (2) : 100-1 14, 1968. 
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strategies. While historical, cbmparativc, 2nd survey methods can d l  
provide relevant data on the central question, the most important 
results arc likely to conlc from experimental research.J0 A review of 
studies on the effects of posi!ive and r:cgative reinforcen~ent of behavior, 
whish has relevance to the subject of  deterrence, is presented in 
P u n i s h ~ n e ~ ~ r :  issues and experi~r~cwrs,  edi:cd by Erling Boe and Russell 
Cl~i i rcl~.~ '  

Jn reviewing psychologicai experiments, Kichard Ball artrnlpts an 
explanation for the failure of punishment to change deviant beha~iors.~' 
Ball obscnfes that the psychologist Xlnier difl'crcntiates four t p p a  
of irrational, frustration-instignted behavior: fixation. regression, ag- 
gression, and resignation. These are teusion-reducing mechanisms, and 
in this sense they scrvc a purpose to t1:e actor. Athough they do not 
contribute to a lasting soiution. Punishn~en; falls esseniially because it 
increases frustration, ncgnrcs the possibility of goal orientation, and 
encourages more tension-rcducing behaviors. The punitive methods 
employed in corrcctionnl institutions trnd to produce the types of 
b~l l i~vior  described by hl nier: fisaticrn, rhr. obstinate clinging 10 deviant 
patterns, is prominent; resignation is manifest in the "doing your time" 
response; :tgression, or  a n  explosion of tension, is common; and 
repression occurs whsn punishment breaks a nian and rstluces hinl to 
dependency. Punisl~ment tcnds to a,ngr:lvatc these human responses. 
and the institutio~~. hy providing nwre frustration, dramaticnlly in- 
creases pressures toward further deviant behavior. 

Two general trcnds may be discerned Iron1 tlic available research 
on detcrrcncc. The first is 3 growing rta1ii:ation :!]at existing penal codes 
have been addressing themselves to the wrong kind of lawbreaker. It 
appears that the whitc collar ofiendcr, the tax evader, the amateur 
shoplifter, thz amitrust violator, the trafiic offender. and other "instru- 
mental" offenders are th:: more likely subjccts for detcrrence. For 
obvious reasons, they have escaped the full attention of the law. As Karl 
hlcnninger explains, we approve of severe penalties for those ofienses 
which most of us feel little Lt'n~ptation to con~rnit.:~ 

The second trend indicates a ~ i l l i n p e s s  on the part of some with the 
- 

80 hiorris, Norval and Zirnring. Frank. "Deterrence and corrections." 
Annals o i  Ihe Arnericnn Acaticmy of Poli&ical and Social Science, 381:137- 
146. 1969. 

31 Boe, Erling E. and Church. Russell >I.. eds. Punishrncnt: issues and 
expeshnen~s. Sew York. :Ipplcron-Cen~ury Crofts, 1963. 329 p. 
- 32Ball. Kidlard .A. "\\:lly punishnlcnt fails." American journal of 
Corrcclion, 31 (I) :19-31, 1967. 

Op. cif. supra note 6, p. 209. 



power to initiate reforms (such as the C2lifornia Legislature) to 
experiment with alternatives to criminal penaliies. Crimc prevention 
today is based almost cntirely upon unproven postulates concerning 
penalties or on moral attitudes of society. Therc is considerable 
evidence that neither punishments nor social restraints are sufficient to 
prevent most crimes. hiany offenders are too impulsive or too clcver 10 
be restrained by either morality or punishinent. 

An alternative method of  detsrrcncc is that of making the commis- 
sion of offecses more difficult by utilizing physical or mechanical means 
to reduce opportunities or increase the chances of apprchcnsio~l. \Vith 
the cxcep:ion of a few selectcd crimes such as embculement, this 
method has received little attention. \Vhile ofierlses of violcnce proba- 
bly cannot be reduced by such me tho.:^, vio!ent crimes constitute only a 
small percentage of all crimes. Propcrty crime, the most common 
offense, is capable of being influcnccd by physical means. 

A research proposal by the California Assembly Office of Research 
will evaluate the feasibility and effectiveness of a program utilizing such 
melhods.3' The four crimes selecxd for examination are auto thcft, 
burglary, robbfxy, and bookmaking. - The University of Chicago's Ccnlzr for Studies in Criminal Justice 
reports that it will study alternatives to deterrence including, for 
cxample, an experiment with the effcct of a Peace Bond, an  unusu3l 
traffic sanction wllich both prospectively thrcntens non-conlornhg 
bchavior with great financizl sacrifice and rewards conforn~ing behavior 
over a period of six months \vith a substantial return of a subject's 
d e p o s i ~ . ~ ~  

Sutherland and Cressey point out that instead of deterring, punish- 
rncnt dcvelops a sense of caution in many o f f e ~ ~ d c r s . ~ ~  They will indeed 
think twice bcfore repeating a crime, not in an cffort to refrain from 
committing it but in contriving methods of evading punishment or 
deteclion. Punishment, in this instance, has not reformed the offender 
but has taught him to tlevelop skills and practices which will enable him 
to  better evade detection. The hope of escaping justice may be greater 
than the fear of punishment. -- 

From research findings reported to date it can be concluded only 
that as there is no single reason why a person commits a crime, there is 

. 34 California. Assembly Ofice of Research. "Request for proposal." In: 
California. Assembly Committee on Criminal Procedure. Deferrent cflccfs 
of -rim inal sancfions. Sacramento, 1969. pp. 6571. 

sJ Op. cif. supra note 28. 
38 Sutherland. Edwin FI. and Cresseg, Donald R. Principhs o/ crhinology. 

--6th ed. Philadelphia, Lippincotc, 1960. 616 p. 
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no one type of punishment that fits all offenders. What is punishment for 
one may have no effect on another. Some offenders are sensitive to 
pain, others to censure and humiliation, orhers to in~prisonment, others 
to economic loss, and still others require guidance for the effect of 
penalties to be successful. 

The deterrent effect of legal penalties appears to work best with 
those who have been subjccred to the influences of law-abiding society. 
Punishment docs not deter those whose lives are already no better than 
any punishment that society can devise: i t  does not improve the morals 
of those who are closed to change: and far those whose crime is a 
symptom of unconscious or conipulsiw drives, deterrence is not pos- 
slblc even 115th the aid of severe repression and escessivc punishments. 
For such offenders, the "crime of punishment" is that punishment 
.aggravates crime. 
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APPEKDIX "C" 

SECTION 1641. PAFE AND GROSS SEXUAL IfilPOSITION.) [To be redrafted in  

alternative forms. I 

SECTION 1642.  SEXUAL IMPOSITION .) [To be rcdrdted in alternative for~ns  . I  

SECTION 1843.  SEXUAL ACTS FVITII RIINORS . ) [To be redrafted in alternative 

forms. I 

SECTION 1644. FORKL';CATION. ) [To be included in  certain redrafts. I 

SECTION 1645. ADULTERY. ) [To be included in certain redrafts. I 

SECTIOK 1646. UNLAWFUL COE!ABlTATION . ) A person is guilty of a class A 

misdemeanor if, with intent to defraud another or others of money or property, he or 

she lives cpenly and notopiously with a person of the opposite sex as a married couple 

without being married to the other person. 

SECTION 1647. SEXUAL ABUSE OF WARDS .) A male who engages in a sexual 

act with a female not his wife or m y  person who engages in a sexual act tvith anolhcr 

or causes another to engage in a sexual act is guilty of a class A misdemeanor if: 

1. The other person is in  official custody or detained in a hospitd , prison, 

or other institution and the actor has supervisory or disciplinary authority 

over the other person; or 

2 .  The other person is less than eighteen years old and the actor is W s  or her 

parent, gua~disn  , or otherwise responsible for general supervision of the 

other person's welfare. 

SECTION 1648. SEXUAL ASSAULT.) A person who knowingly has sexual contact 

with mothey not his spouse, or causes such other to have sexual contact with him, is 

guilty of a class 13 misdemeanor if: 

1. He knows thot the contact is offensive to the other person; 

2 .  He knows that the other person suffers from a mental disease or defect 

which renders him or her incapable of understanding the nature of his or 

her conduct; 

3 .  The other person is less than thirteen years old; 

4. He has substanthly impaired the other person's power to appraise or 

control his or her conduct, by administering or employing without the other's 

knowledge i~Tt'c-,z;icar&i or other means for the purpose of preventing 
.-r.Cs-- -- ,--- 

resistance; 

5 .  The other person is in official custody or detained in a hospital, prison, or 

other institution and the actor has supervisory or disciplinary authority 

over him or her; or 



6. The othes person is less than eighteen years old and the actor is his or 

her parent, g~imdian, or otherwise respnsible  for general supervisicn 

of the other pcYson1s welfare. 

SECTION 1649. GENERAL PROVISIONS FOR SEC'l'IONS 1641 TO 1648.) 

1. MISTAKE AS TO AGE. In sections 1641 to 1G48: (a) when the criminality 

of conduct depends on u child's being below the age of thirteen, it is no defense that 

the actor did not know the child's age, or reasonably believcd tllc child to bc older than 

twelve; (b) when criminality depends on the child's being below a critical age older 

than twelve, it is on affirmative defense that the actor reasonably believed the child 

10 to be of the critical age or above. 

11 2 .  SPOUSE RELRTIOKSHIPS . In sections 1611 to 1648, when the definition of an 

1 2  offense excludes conduct with a spouse, the exclusion shall be deemed to extend to 

13 persons living as man and wife, regardless of the legal status of their relationship. 

14 The exclusion shall be inoperative as respects spouses living apart under a decree of 

15 judicial separation. Where the definition of ul offense excludes conduct with a spouse 

16 or  conduct by a female, this shall not preclude conviction of a spouse or female as 

1 7  accomplice in an offense which he or she causes another person, not within the 

18 exclusion, to perform. 

1 9  3. PROMPT COMPLAINT. No prosecution may be instituted or maintained under 

20 sections 1641 through 1644 and sections 1646 through 1648, unless the alleged offense 

21 was brought to the notice of public authority within three months of its occurrence o r ,  

22 where the alleged victim was less than sixteen years old or otherwise iilcon~petent to 

23 make complaint, within thme months after a parent, guardian or othei* competent 

24 person specifically interested in the victim, other than the alleged offender, learned 

25 of the offense. 

SECTION 1650. DEFINITIONS FOR SECTIONS 1641 TO 1649. ) In sections 

27 1641 to 1649: 

2 8 1. "Sexual actn [To be redrafted in alternative forms .I  

2 9 2. "Sexual contact1' means any touching of the sexual or other intimate parts 

3 0 of the person for the purpose of arousing or gratifying sexual desire. 

3 1 SECTION 1851. .QBSCENITY - DEFINITIONS - DISSEMINATION - CLASSIFICATION 

32 OF OFFENSES. 1. A person is guilty of a class A misdemeanor if, knowing of its - 
33 character ,  he disseminates obscene material, or if he produces, transports, or sends 

34 obscene material with intent that it be disseminated. 

3 5 2.  A person is guilty of a class A misdemeanor if he presents or directs an 

36 obscene performance for pecuniary gain, or participates in any portion of a performance 

37 which contributes to the obscenity of the performance as 2 whole. 



3 .  As used in this section, the terms T1obsce~c mateYialu and "obscene yer- 

2 formance" mean marerial or a performance which, ansidered as a whole: 

3 a. Predominantly appeals to a prurient or morbid interest in nudity, sex, 

4 excretion, sadism, or masochism; and 

5 b .  Goes substantially bcyond customary limits of candor -in describing or 

6 representing such matters; and 

7 c . Is utterly without redeeming social value. 

8 That material or a performance predominantly rppeals to a prurient or morbid 

9 interest shall be judged with reference to ordinary adults, unless it appears 

10 from the character of the material or the circumstanzes of its dissemination to 

11 be designed for minors or other specially susceptible audience, in which case, 

12 the material or performance shall be judged with reference to that type of 

1 3  audience. 

14 4 .  As used in this section, the term "disseminatet1 means to sell, lease, advertise, 

15 broadcast, exhibit, or distribute for pecuniary gain. 

16  5 .  A s  used in this section, the term "material" means any physical object used 

17 as  a means of presenting or coinmunicating inform ation, knowledge, sensation, image, 

18 or emotion to or through a humm being's i*eceptive senses. 

19 6, A s  used in this section, the term "perforrsiance" means any play, motion 

20 picture, dance, or other exhibition presented before an audience. 

2 1 SECTION 1853. PROIVIOTLUG OBSCENITY TO MINORS - DEFINITIONS .) A s  used 

22  in  section 1853: 

23 1. llPromotell means to produce, direct, mmufocture , issue, sell, lend, mail, 

2 4  publish, distribute, exhibit, or advertise. 

25 2. "Harmful to minors" means that quality of any description or representation, 

r 26 in whatever form, of nudity, sexual conduct, sexual excitement, or sado- 

27 masochistic abuse, when such description or representation: 

2 8 a. Predominantly appeals to the prurient, shameful, or morbid interest 

29 of minors; and 

30 b. Is patently offensive to prevailing standards in the adult community as a 

3 1 whole with respect to what is suitable material for minors; and 

32 c .  Is  utterly without redeeming social importance for minors. - 
3 3 3 .  llMaterialll and "performance" shall be defined as in section 1851, subsections 

34 5 and 6 ,  respectively. 

3 5 SECTION 1853. PROMOTING OBSCENITY TO MINORS - MINOR PERFORMING 

36 IN OBSCENE PERFORMANCE - CLASSIFICATION OF OFFENSES .) 1. It shall be a 



1 class C felony for a person to knowingly promote to z mincr m y  material or performance 

2 which, taken as a whole, is harmful to minors; or 10 admit ti minor to premises where 

3 a performance harmful to minors is exhibited or takes place. 

4 2. It shall be a class C felony to permit a m i n o ~  !o participate in a performance 

5 which, taken as a wholc , is harmful to minors. 

6 SECTION 1854. INDECENT EXPOSURE .) A person is guilty of a class A mis- 

7 demeanor if, with intent lo mouse or gratify the sexual desire of any person, including 

8 the actor, he exposes his genitals or performs any other lewd act under circumstances 

9 in  which, in fact, his conduct is likely to be observed by a person who ivould be 

10 offended or alarmed. [Former Section 1852. I 

11 SECTION 1851. DISORDERLY CONDUCT. ) A person is guilty of a class B mis -  

12 demeanor if,  with intent to harass,  anmy!  or alarm another person or in reckless 

13 disregard of the fact that another person is harassed, annoyed, or alarmed by his 

14 behavior, he: 

15 1. Engages in fighting, or  in violent, tumultuous or threatening behavior; 

16 2. Makes unreasonable noise; 

17 3 .  In a public place, uses abusive or obscene language, or makes an obscene 

18 gesture; 

19 4.  Obstructs vehicular or pedestrian traffic, or the use of a public facility; 

20 5 .  Persistently follows a person in or about a public ploce or places; 

21 6 .  While loitering in a public place for the purpcse of soliciting sexual c ~ n t n c t ,  

2 2  he solicits such contact; or 

2  3 7. Creates a hazardous, physicsliy offensive, or seriously alarming 

24 condition by any act which serves no legitimate purpose. 

2 5 SECTION 1811. SUPPLYLUG FIREARMS, AAII\SUNITION, DESTRUCTIVE DEVICES, 

-r 26 OR EXPLOSIVES FOR CRIMINAL ACTIVITY.) 

2 7 1. OFFENSE. A person is guilty of a class C felony i f  he: 

2 R a. Knowingly supplies a firearm, ammunition therefor, destructive device, 

or explosive to a person who intends to commit a crime of violence or intimidation 

with the aid thereof or while armed therewith; or 

b . Procures or receives the sane  with like intent. 

2.  DEFINITION. In this section, "crime of violence or intimidation" means 

3 such a crime defined in chapters 16  and 1 7  of this title when the offense is  a felony. 

4 SECTION 1812. ILLEGAL FIREARMS, AhIRIUNITION , OR EXPLOSIVE hIATERES 

5 BUSINESS.) 



e 1 1. OFFENSE. A person is  guilty of an offense if  he knowingly supplies a fircarm, 

2 ammunition, or explosive matsrial to, or procures or receives a firearm, mmuni- im , or  

3 explosive material for , a person prohibited by the ~,egcrlaiory law from receiving i . 

4 2 .  DEFINITlONS . In this section: 

5 a. 'fFircarn~stl includes the weapons described in sections 62-01-01 and 62-09-01; \ r 
6 and I 

7 b . "Regulatory law" means chapters 62-01,  62-02, and G2-03. 

8 3. GRADING. The offense is a class C felony i f  the ~ c t o r :  

9 a .  Was not licensed or otherwise authorized by low to handle, transfer, or  

10 engage in transactions with respect to the firearm, destructive device, or 

11 explosive material; or 

12 b .  Engaged in the forbidden transaction under circumstmces manifesting 

13 his readiness to supply or p rocu~e  on other occ~sions in disregard of l~wfu l  

14 restrictions. 

15 Otherwise the offense i s  a class A misdemeanor. 

1 6  SECTION 1813. TRAFFICKING IN AND RECEIVING LIhIITED-USE J?IREARhlS. ) 

1 7  1. OFFENSE. A person is  guilty of a class C felony i f  he: 

18 a. Traffics in limited-use firearms in violation of the regulatory law; or 

1 9  b. Receives a limited-use firearm with knowledge that it i s  being transferred 

20 to him in violation of the regulatory l aw .  

2 1 2 .  DEFINITIONS. In this section: 

22 - a. "Traffics" meens: 

(i) Transfers to another person; 

(ii) Possesses with intent to transfer to a o t h e r  person; 

(iii) Makes or manufactures; or 

r (iv) Imports or exports; 

27 b .  "Limited-use firearmf' has the meaning prescribed in section 62-02-01; and 

2 8 c. "Regulatory law" means chapter 62-02. 

2 9 SECTION 1814. POSSESSION OF EXPLOSIVES AND DESTRUCTIVE DEVICES IN 

30 GOVERNMENT BUILDINGS.) A person is guilty of a class A misdemeanor if  he possesses 

31 an explosive or destructive device in a government building without the written consent 

32 of the government agency or person responsible for the management of such buildings. - -- 

33 "Government building" means a building which is owned, possessed, or used by or 

34 leased to the state of North Dakota, or any of its political subdivisions. 



p- 1 SECTION 184i. PRO?vlOTING PROSTITUTION. ) [To be redrafted .I  

2 SECTION 1t42 .  FACILITATING PROSTITUTION. ) [To be redrafted. ] 

3 SECTION 1843. PROSTITUTION. ) [To be redmfted. J 

4 SECTION 1848. TESTIMONY OF SPOUSE IN PROSTITUTION CFFENSES . ) [T 1 
5 be  redrafted. 1 

t 
\ 
I 

6 SECTION 1849. DEFINITIONS FOR SECTIONS 1841 TO 1849 .) [To be redrafted . I  

7 SECTION 1571. LIBEL .) [To be redrafted. 1 

8 SECTION 1572. SLANDER. ) [To be redrafted. I 

9 SECTION 1573. DEFINITIONS FOR SECTIONS 1 571 AND 1572.  ) [To be redrafted. I 

10 SECTION 109. GENERAL DEFINITIONS .) A s  used in this title, unless a different 

meaning plainly is  required : 

1. "Act" or means a bodily movement, whether voluntary or involuntary; 

2. "Acted" , llacts", and llactionsl' include, where relevant, "omitted to act" and 

ltomissions to act"; 

3. ltActorlf includes, where relevant, a person guilty of an omission; 

4. "Bodily injury" means any impairment of physical condition, including physical 

pain; 

5. llCourtll means any of the following courts: the suprcme court, a district court, 

a county court with increased jurisdiction, a county justice, and where 

20 relevant a municipal court and a county court; 

2 1 6. nDangerous weapon" means any switch blade or gravity knife, machete, scimitar, 

22 . stiletto, sword, or dagger; m y  billy, blackjack, sap, bludgeon, cudgel, metal 

knuckles or  sand club; any slungshot; and any projector of a bomb or any object 

containing or capzble of producing and cinitting any noxious liquid, gas, or  

25 substance; 

t 26 
7. lfDestructive device" means any explosive, incendiary or poison gas bomb, 

27 grenade, mine, rocket, missile, or similar device; 

28 8. tlExplosivell means gunpowders, powders used for blasting, all forms of high 

2 9 explosives, blasting materials, fuses (other than electric circuit breakers) , 

30 detonators, and other detonating agents, smokeless powders, and any chemical 
- - 

31 compounds, mechanical mixture, or .other ingredients in such proportions, 

32 quantities or  packing that ignition by fire,  by friction, by concussion, by - 3 3- percussion, or by defonation of the compound, or material or any part thereof 

34 may cause an explosion; 

35 9.  "Firearm" means any weapon which will expel, or i s  readily capable of expelling, 

36 a projectile by the action of an explosive and includes any such weapon, loaded 



or unloaded, 'commonly referred to as a pistol, revolver, rifle, gun, mac3Zne 

gun, shotgun, bazooka, or cannon; 

10.  "Force" means physical action; 

11. "Government"means (a) the government or" this state or any political subdivision 

of this state; (b) any agency, subdivisj.on , or department of the foregoing, 

including the executive, legislative, and judicial branches; (c) any corporation 

or other entity established by law to carry on any governmental function; and 

(d) any commission, corporBation , or agency established by statute , compact, or 

contract between or among governments for the execution of intergovernmental 

programs; 

12. "Governmentzl function" includes any activity which one or more public servants 

are legally authorized to undertake on behalf of government; 

13. "Harm"means loss, disadvantage, or injury to the person affected, and includes 

loss, disadvantage ,or injury to any other person in whose welfare he is interested; 

14. "Included offense" means an offense: a.  which is established by proof of the 

same or less than all the facts required to establish commission of the offcnse 

charged; b .  which consists of criminal facilitation of or an attempt or solicitation 

to commit the offense charged; o r  c. which differs from the offense charged 

only in that it constitutes a less serious harm or risk of harm to the same 

person, property, or public interest, or because a lesser degree of culpa- 

bility suffices to establish its commission; 

15. "Includes" should be read as if the phrase "but i s  not limited to" were also 

set forth; 

16. "Judge" includes a county justice; 

17. "Law enforcement officer" or ''peace officer" means a public servant authorized 

by law or by a government agency or branch to enforce the law and to conduct 

or engage in investigations or prosecutions for violations of law; 

18. "Local" means of or pertaining to any political subdivision of the state; 

19. "Official action" includes a decision, opinion, recommendation, vote, or other 

exercise of discretion by any governmental agency; 

20. "Official proceeding" means a proceeding heard or which may be heard before 

any government agency or branch or public servant authorized to take evidence 

under oath, including any referee, hearing examiner, commissioner, notary, or 

other person taking testimony or a deposition in connection with m y  such 

proceeding; 

21. "Omission" means a failure to act; 



r l  22. "Person" inclcdes , where relevant, a corporation, partnership, unincorpor~ted 

2 associa5on, or other legal entity. W h ~ n  used to designate n party whcse property 

3 may be the subject of action constikting an offense, the word "person" tlcludes 

4 a government which may lawfully own property in this state; 1 
\ 

5 23. "Property" inciudes both real and personal property: \ 
6 24. tlPublic servant1' means any officer or employee of government, including law 

7 enforce~nent officers, whether elected or appointed, and m y  person participating 

8 in the performance of a governmentd function, but the term does not include 

9 witnesses; 

10 25. "Serious bodily injuryt1 means bodily injury which creates a substantial risk 

11 of death or which causes serious permanent disfigurement, unconsciousness, 

12 extreme pain, or permanent or protracted loss or impairment of the funci5on of 

13 any bodily inember or organ; 

1 4  26. "Signaturet' includes any name, mark, or sign written or affixed with intent to 

15 authenticate any instrument or writing; 

16 27. "Thing of valuet' or "thing of pecunia1.y value" ineans a thing of value in the 

17 form of money, tangible or intangible property, commercial interests or mything 

18 else the primary significance of which is economic gain to the recipient; and 

19 28. t'\\Triting'l includes printing, typewriting, and copying. 

2 0 Words used in the singular include the plural, and the plural the singular. Words 

2 1  in the masculine gender include the feminine and neuter genders. Woyds used in the 

22 present tense include the future tense, but exclude the past tense. 

2 3 SECTION 1. BIGAMY - DEFENSE .) 1. It shall be a class A misdemeanor for a 

24 married person to willfully and knowingly contract a subsequent marriage in this state 

25 while a prior marriage, to the knowledge of the offender, is still subsisting and un- 

- r - 2 6  dissolved; or for a married person to contract a subsequent marriage outside this state 

27 and hold himself out as married to the subsequent spouse in this state. 

2 8 2. It shall be a class A misde~neanor for an unmarried person to knowingly marry 

29 another in this state under circumstances which would render the other person guilty 

30 of an offense under subsection 1. 

3 1 3. This section does not apply to parties to a marriege, lawful in the count17 

32 of which they are nationals or residents, while they are in transit through or temporarily . - 33 visiting this state. 

3 4 SECTION 2.  BUSINESS OR LABOR ON SUNDAY - EXEhIPTIONS - CLASSIFICATION 

35 OF OFFENSES .) 1. Except as otherwise provided in sections 3 and 4 ,  it shall be a class 



r 1 B misdemeanor for any person on Sunday to engage in or conduct business or labor for 

profit in the usual itmnner and location, or to operate a place of business open to .he public, 

or to authorize or direct izis employees or agents to take such action. This subsec ion I shall not apply to any person who in good faith obsctrves a d ~ y  other than Sunday as the 
\ 

Sabbath, if he refrains from engaging in or conducting business or labor for profit and 
\ 

closes his place of business to the public on that day. 

2. The attorney general, a state's attorney, a mayor, a city manager, or  a 

city attorney may petition a district court, for the district where a violation is 

occurring, to enjoin a violation of this section. 

SECTiON 3 .  PERSONAL PROPERTY SALES ALLOWABLE ON SUNDAY .) The sale 

of any of the following items of personal property shall be allowcd during any and all 

hours on Sundays: 

1. Drugs, medical and surgical supplies, or any object purchased on the written 

prescription of a licensed medical or denial practitioner for the treatment of 

a patient. 

2. Food prepared for consumption on or off the preinises where sold. 

3 .  Newspapers, magazines, and books. 

4. Gasoline, fuel additives, lubricants, and antifreeze. 

5.  Tires. 

6.  Repair or replacement parts and equipment necessary to, and safety devices 

intended for, safe and efficient operation of land vehicles, boats, and aircraft. 

7. Emergency plumbing, heating, cooling, and c l e ~ t ~ i c a l  repair and replacement 

parts and equipment. 

8. Cooking, heating, and lighting fuel. 

9.  Infant supplies. 

10. Camera and school supplies, stationeiy , and cosmetics. 

11. Beer and alcoholic beverages but only until one o'clock a.m. 

SECTION 4. BUSINESSES ALLOWED TO OPERATE ON SUNDAY.) The operation 

of any of the following businesses shall be allowed on Sundays: 

1. Restaurants, cafeterias, or other prepared food service organizations. 

2. Hotels , motels, and other lodging facilities. 

3 .  Hospitals and nursing homes. 

4. Dispensaries of drugs and medicines. 

5. Ambulance and burial services. 

6. Generation m d  distribution of electric power. 



Distribution cf gas, oil, and other fuels. 

Telephoile , telegraph, and messenger cwvicss. 

Heating, refrigeration, and cooling s e ~ i c c s  . 
Railroad, bus, trolley, subway, taxi, nnd limousine services. 

Water, air ,  end land transportation services and cttendant facilities. 

Cold storage warehousing. 

Ice inanufncturing' and distribution. 

Minimal maintenance of equipment anc! machincry. 

Plant and industrial protection services. 

Industries where continuous processjng or maufscturing is  required by the 

very nsture of the process involved. 

Newspaper publication and distribution. 

Radio and television broadcasting. 

Motion picture, theatrical, and musical pcrforn?ances. 

Automobile service stations. 

Athletic and sporting events. 

Parks, beaches, and recreational facilities. 

Scenic, historic, and tourist attractions. 

Amusement centers, fairs, zoos, and museums. 

Libraries. 

Educational lectures, forums, and exhibits. 

Service organizations (US0 , YMCA , etc . ) . 
Grocery stcres operated by the owner-manager who regularly employs not 

more than three employees for the operation of said store. 

Premises licensed to dispense beer and alcollolic beverages within the limits 

prescribed in section 5-02-05. 

SECTION 1831. GAMBLING - DEFINITIONS .) As used in section 1832: 

1. "Gambling" means risking any money, credit, deposit, or other thing of 

value for gain, contingent, wholly or partially, upon lot, chance, the 

operation of gambling apparatus, or the l~appening or outcome of an event, 
- - -  --- 

including an election or sporting event, over which the person taking the 

risk has no control. Gambling does not include: (a) lawful contests of 

skill, speed, strength, or endurance in which avards are made only to 

entrants or to the owners of entries; or (b) lawful business transactions, or 

other acts or tramsactions now or hereafter expressly authorized by law. 
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2 .  "Loftcq" means any plan for the distribution of a thing of value, whether. 

tangibln or ixtcmgible, or a person or r,ersom selccted by chmce from 

among participants, some or all of whom have given a consideration for the 

chance of being selected. 

3 .  "Gambling apparatus" means any device, machine, paraphernalia, or 

equipmcnt that is used or usable in the playing phases of any gambling ac tivi 

whether that activity consists of gambling between persons, or garnbli~g by 

a person involving the playing of a machine. Gambling apparatus does not 

include an amusement game or device as defined in section 53-04-01. 

4 .  "Gambling houset1 means my location or structure, stationary or movable, 

wherein gambling is  permitted or promoted, or where a lottery is conducted 

or manoged. In the application of this definition, any place where gambling 

apparatus i s  found is presumed to be a gambling house, provided that this 

presumpti.on shall not apply where cards, dice, or other games are found in  

a private residence. 

SECTION 1832. GAMBLING - RELATED OFFENSES - CLASSIFICATION OF OFFENSES. ) 

1. It shall be a class B misdemeanor to engage in gambling. 

2. It shall be a class A misdemeanor to knowingly maintain, or to knowingly aid or 

permit the maintenance of, a gambling house. 

3 .  It shall be a class A misdemeanor to: 

a. Conduct a lottery; or 

b . Sell., purcl-rase, receive , or transfer a chance to participate in a 

lottery; or 

c. Disseminate information about a lottery with intent to encourage 

participation in it. 

4. Subsection 3 shall apply to a lottery drawn or to be drawn outside of this 

state, whether or not such lottery is lawful in such other state or country. 

5 .  A person is guilty of a class C felony if he engages or participates in the 

business of gambling. Without limitation, a person shall be deemed to be 

engaged in the business of gambling if he: .:-. . . - 
- -- - - 

a. Conducts a wagering pool or lottery; 

b .  Receives wagers for or on behalf of another person; 

c. Alonc or with others, owns, controls, manages, or finances a gambling 

business; 

d.  Knowingly leases or otherwise permits a place to be regulzrly used to 

carry on a gambling business; 



e .  Maintains for use on m y  place or prclnises occupied by him a coin- 

operated gaming device; or 

f .  I s  a public servcnt who shares in the procceds of a gambling business 

whether by way of a bribe o r  otherwise. 

6 .  DEFINITIONS. 

a .  A s  used in subsection 5 ,  the term "coin-operated gaming device" 

means any machine which is: 

(1) A so-called ''slot" machine which operates by means 

of the insertion of a coin, token, or sinlilar object and which, 

by application of the element of chance, may deliver, or entitle 

the person playing or operating the machine to receive cash, 

premiums, ~ne~ch~mclise, or tokens; or 

(2) A machine which is sirnilax to niac:.l-;nes described in paragraph (1) 
I 

i 
and i s  operated without the insertion of a coin, token, or similar 

object. 

b. The tern "coin-operated gaming device" does not include a bona fidc 

vending or amusenlent machine in which gambling features are not 

incorporataci us defined in section 53-94-01. 
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COUNSLLORE AND A n O R N M E  AT LAW 
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I hope t o  b e  p r e s e n t  when t h e  Committee d i s c u s s e s  t h e  r e d r a f t  
o f  FCC s e c t i o n s  1851.  I t  i s  my hope t h a t  I can  c o n t r i b u t e  
something  toward  t h e  s e a r c h  f o r  workab le  l e g i s l a t i o n  c o n c e r n -  
i n g  o b s c e n i t y .  

I  t h i n k  we can  s a f e l y  s t a r t  w i t h  t h e  a s s u m p t i o n  t h a t  t h e  
p r e s e n t  Nor th  Dakota  s t a t u t e s  would n o t  s u r v i v e  a t t a c k  i n  
t h e  c o u r t s  (because  of  t h e  p r e s e n t  c o n s t i t u t i o n a l  s t a n d a r d s ) .  
T h e r e f o r e ,  t h e  p r e s e n t  s t a t u t e s  do n o t  p r o v i d e  t h e  p r o s e c u t o r  ' 

a  workable  t o o l .  The q u e s t i o n ,  t h e r e f o r e ,  i s :  what s o r t  o f  
l e g i s l a t i o n  s h o u l d  t h e r e  be? P r o b a b l y  a  m a j o r i t y  o f  t h e  p e o p l e  
of t h i s  s t a t e  " f e e l "  t h a t  t h e r e  s h o u l d  b e  some s t a t u t e  o u t l a w i n g  
d i s s e m i n a t i o n  o f  po rnography .  

The p r e s e n t  Supreme C o u r t  c a s e s  i n d i c a t e  t h a t  p r o p e r l y  d r a f t e d  
s t a t u t e s  can  c o n t r o l  commercial  d i s t r i b u t i o n  o f  pornography.  

., 
I n  a d d i t i o n ,  p r e s e n t  Supreme Cour t  c a s e s  i n d i c a t e  t h a t  a  s t a t e  
may be somewhat s t r i c t e r  i n  r e g a r d  t o  d i s t r i b u t i o n  o f  m a t e r i a l s  
t o  minors  and t h a t  a  s t a t u t e  which would b e  i l l e g a l  a s  r e g a r d s  
a d u l t s  would b e  l e g a l  r e g a r d i n g  d i s t r i b u t i o n  t o  m i n o r s ,  

The above t h o u g h t s  l e a d  u s  t o  b e l i e v e  t h a t  t h e r e f o r e  t h e r e  
s h o u l d  be ( a )  one g e n e r a l  s t a t u t e  r e g a ~ d i n g  commercial  d i s  t r i b u -  
t i o n  of obscene  m a t e r i a l s  and ( b )  a  s e p a r a t e ,  s t r i c t e r  s t a t u t e  
r e g a r d i n g  d i s s e m i n a t i o n  of m a t e r i a l s  t o  m i n o r s .  . .  . 

T h e r e  a r e  Supreme C o u r t  d e c i s i o n s  i n d i c a t i n g  t h a t  t h e  government  
c a n n o t  a t t e m p t  t o  c o n t r o l  t h e  e f f e c t  of  m a t e r i a l s  on p e o p l e ' s  
minds and i t  i s  n o t  a  p r o p e r  s u b j e c t  of  government  t o  c o n t r o l  
t h e  p o s s e s s i o n  o r  d i s s e m i n a t i o n  of  m a t e r i a l s  on a  noncommercial  
b a s i s  among c o n s e n t i n g  a d u l t s .  The b a s i c  c a s e  i s  t h e  1969 c a s e  
o f  S t a n l e y  v .  G e o r g i a  i n  which t h e  Supreme C o u r t  h e l d  t h a t  t h e  
F i r s t  and Four t een thAmendment s  p r o h i b i t  making p r i v a t e  p o s s e s -  
s i o n  of  obscene  m a t e r i a l  a  c r i m e ,  and f u r t h e r  h e l d  t h a t  an  
i n d i v i d u a l  h a s  a  r i g h t  p r o t e c t e d  by  t h e  F i r s t  and F o u r t e e n t h  

P Amendments t o  r e a d  o r  o b s e r v e  what he p l e a s e s  e v e n  i f  t h e  m a t e r i a l  
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i n v o l v e d  i s  e n t i r e l y  w i t h o u t  s o c i a l  v a l u e  and c o n s i d e r e d  
obscene  by most  p e o p l e  arid t h e  governrilclital a u t h o r i t i e s .  

From a  p o l i c y  s t a n d p o i n t ,  I b e l i e v e  t h a t  t h e  f o u r  most 
i m p o r t a n t  e l e m e n t s  t h a t  s h o u l d  be c o n t a i n e d  i n  modern o b s c e n i t y  
l e g i s l a t i o n  ( a s i d e  from t h e  d i f f i c u l t  d e f i n i t i o n  o f  w h a t  i s  
"obscene")  a r e :  

The e l e m e n t  o f  knowledge. (That  i s ,  b e f o r e  t l i e r e  i s  
a c r ime  f o r  o f f e r i n g  m a t e r i a l s ,  a  p e r s o n  s h o u l d  
have g e n e r a l  knowledge o f  t h e  t y p e  o f  m a t e r i a l  he 
i s  o f f e r i n g  o r  r e a s o n a b l e  ground t o  b e l i e v e  he 
s h o u l d  i n s p e c t  o r  i n q u i r e  r e g a r d i n g  i t . )  

Uniform s t a t e w i d e  a p p l i c a t i o n .  (The b e s t  t h i n g  
t h a t  can  be worked o u t  s h o u l d  be  t h e  s t a t e  law and 
we s h o u l d  n o t  g e t  i n t o  a  pa tchwork  o f  c r i m i n a l  laws  
which m i g h t  v a r y  between c i t y  and c o u n t y . )  

Exemptions where t h e  accused  i s  a s c h o o l ,  museum, 
l i b r a r y  o r  governmenta l  agency w i t h  a  l e g i t i m a t e  
r e s e a r c h  o r  c o l l e c t i o n  p u r p o s e  i n  mind.  

( I n  r e g a r d  t o  any s p e c i f i c ,  s t r i c t e r  l e g i s l a t i o n  
r e g a r d i n g  d i s t r i b u t i o n  t o  m i n o r s ) ,  e x c e p t i o n s  
where p a r e n t s  want  t h e i r  c h i l d r e n  t o  have t h e  
m a t e r i a l  o r  where t h e  a c c u s e d  had r e a s o n a b l e  c a u s e  
t o  b e l i e v e  t h e  minor  was o f  l e g a l  a g e .  

The e n c l o s e d  m a t e r i a l s  a r e  s e n t  t o  you w i t h  t h e  i d e a  t h a t  you  
migh t  want t o  l o o k  them o v e r  i n  advance  t o  s e e  what d i f f e r e n t  
a p p r o a c h e s  t h e r e  a r e  a v a i l a b l e .  

Leonard H .  B u c k l i n  

LlIB : kn 
E n c l  . 



S e c t i o n  1. 
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I n  t h i s  a r t i c l e :  

(1)  i i a t e r i a l  n e a n s  any l o o k ,  l e a f l e t ,  pamphle t , .  
magazine ,  L o o k l c t ,  p i c t u r e ,  d r a w i n g ,  p h o t o g r a p h ,  

.+ f i l m ,  n e g a t i v e ,  s l i d e ,  mot ion  p i c t u r e ,  f i g u r e ,  
o b j e c t ,  a r t i c l e ,  n o v e l t y ,  d e v i c e ,  o r  o t h e r  s i m i l a r  
i t e n  . 
( 2 )  Obscene means t h a t  n a t e r i a l  whicjl i s  made up 
i n  wilolc o r  a l lnos t  e n t i r e l y  o f ,  words c o n c e r n i n g ,  
o r  2 i c t u r e s  o r  t h r e e  d i inens innal  r e p r e s e n t a t i o n s  o f ,  
human s e x u a l  i n t e r c o u r s e ,  m a s t u r b a t i o n ,  sodomy ( i . e . ,  
b e s t i a l i t y  o r  o r a l  o r  a n a l  i n t e r c o u r s c ) ,  d i r e c t  
p h y s i c a l  s t i ~ n u l a t i o n  of unclothed g e n i t a l s ,  o r  f l a g e l -  
l a t i o n  o r  t o r t u r e  i n  t h e  c o n t e x t  o f  a  s e x u a l  r e l a t i o n -  
s h i p ,  and which i n c l u d e s ,  a s  p a r t  o f  i t s  d e p i c t i o n s ,  
d e p i c t i o n s  o f  s e x  o r g m s ,  and t h e i r  c o n d i t i o n ;  p r o v i d e d  
t h a t  l a a t e r i a l  s h a l l  n o t  be deemed t o  be obscene  i f  i t  ' 

h a s  a r t i s t i c ,  l i t e r a r y ,  h i s t o r i c a l ,  s c i e n t i f i c ,  e d u c a -  
t i o n a l  o r  o t h e r  s i i n i l a r  s o c i a l  v a l u e  ( e x c e p t  t h a t  i n  t h e  
c a s e  o f  m a t e r i a l  w i t h  s l i g h t  s o c i a l  v a l u e  t h a t  v a l u c  s h a l l  
n o t  re~liove t h c  m a t e r i a l  froin t h c  f o r e g o i n g  d e f i n i t i o n  i f  
t h a t  v a l u e  i s  s o  s l i g h t  a s  t o  make i t  ext rcrne ly  i m p r o b a b l e  
t h a t  t h e  m a t e r i a l  w i l l  be d i s s e m i n a t e d  t o  any s i g n i f i c a n t  
number o f  p e r s o n s  on t h e  b a s i s  o f  s o c i a l  v a l u c ) .  Adver -  
t i s i n g  and  rmnner  o f  d i s t r i b u t i o n  may be c o n s i d e r e d ,  where  
r e l e v a n t ,  i n  de te r ln in ing  t h e  o b s c e n i t y  o f  m a t e r i a l  f o r  
t h e  p u r p o s e s  o f  t h i s  A r t i c l e .  

( 3 )  Knowing means hav ing  g e n e r a l  knowledge o f ,  o r  r e a s o n  
t o  know, o r  a  b e l i e f  o r  r e a s o n a b l e  ground f o r  b e l i e f  
which w a r r a n t s  f u r t h c r  inspection o r  i n q u i r y  of  t h e  c h a r a c  
t e r  and c o n t e n t  o f  any  m a t e r i a l  d e s c r i b e d  h e r e i n ,  which  i s  
r e a s o n a b l y  s u s c e p t i b l e  o f  e x a m i n a t i o n .  

1 .  . .  
S e c t i o n  2 .  Commercial i l i s t r i b u t i o n .  

A p e r s o n  i s  g u i l t y  o f  a misdexi~eanor who, knowingly:  

(1 )  P r i n t s ,  c o p i e s ,  m a n u f a c t u r e s ,  p r e p a r e s ,  p roduces  o r  
r e p r o d u c e s  o b s c e n e  m a t e r i a l  f o r  t h e  p u r p o s e  o f  s a l e  o r  
commercial  d i s t r i b u t i o n .  

(2)  P u b l i s h e s ,  s e l l s ,  r e n t s ,  t r a n s p o r t s  i n  i n t r a -  
s t a t e  commerce, o r  commerc ia l ly  d i s t r i b u t e s  o r  e x h i b i t s  
any obscene  m a t e r i a l .  

( 3 )  Has i n  h i s  p o s s e s s i o n  w i t h  i n t e n t  t o  s e l l ,  r e n t ,  
t r a n s p o r t  o r  commerc ia l ly  d i s t r i b u t e  any  obscene  i t e m .  



S e c t i o n  3 .  P e n a l t y .  

Any p e r s o n  v i o l a t i n g  S e c t i o n  2 o f  t h i s  Ac t  s h a l l  be 
p u n i s h e d  by i lnp r i sonnen t  o f  o r  by a f i n e  o f  

o r  b o t h .  

S e c t i o n  4 .  Unifor i i~  A p p l i c a t i o n .  

-3n o r d e r  t o  p r o v i d e  f o r  t i le u n i f o r m  a p p l i c a t i o n  o f  l a w s  
c o n c e r n i n g  t h e  d i s s e m i n a t i o n  o f  o b s c e n e  m a t e r i a l  w i t h i n  
t h i s  s t a t e ,  no n u n i c i p a l i t y ,  c o u n t y ,  o r  o t h e r  g o v e r n m e n t a l  
u n i t  w i t h i n  t h i s  s t a t e  s h a l l  make any  law, o r d i n a n c e  o r  
r e g u l a t i o n  c o n c e r n i n g  t h e  s u b j  c c t  m a t t e r  o f  t h i s  a c t .  
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- r D e f i n i t i o n s .  A s  used i n  t h i s  ~ > t :  

(a )  "Minor" means any unmarried person under t h e  age o f  
seventeen  years .  

(b) "Nudity" means t h e  showing o f  t h e  male o r  female g e n i t a l s ,  
pub ic  a rea  o r  bu t tocks  w i t h  l e s s  than a  f u l l  opaque covering,  o r  t h e  
dey>iction o f  covered male g e n i t a l s  i n  a  d i s c e r n i b l y  t u r g i d  s t a t e .  

(c)"  "Sexual conduct" means a c t s  o f  mas turba t ion ,  homo- 
s e x u a l i t y ,  sodomy, sexual  i n t e r c o u r s e ,  o r  p h y s i c a l  c o n t a c t  wi th  a  
p e r s o n ' s  c lo thed  o r  unclothed g e n i t a l s ,  pubic  a r e a ,  but tocks  o r ,  i f  
such  person be female, b r e a s t .  

(d) "Sexual exci tement"  means t h e  cond i t ion  of.human male o r  
female g e n i t a l s  when i n  a  s t a t e  of  sexual  s t i m u l a t i o n  o r  a rousa l .  

. ( e )  "Sado-masochistic abuse" means f l a g e l l a t i o n  o r  t o r t u r e  b y  
o r  upon a  person c l a d  i n  undergarments, a  mask o r  b i z a r r e  costume, o r  
t h e  cond i t ion  of be ing  f e t t e r e d ,  bound o r  o t h e r  wise p h y s i c a l l y  

- r e s t r a i n e d .  

( f )  "Harmful t o  minors" means t h a t  q u a l i t y  o f  any d e s c r i p t i o n  
o r  r e p r e s e n t a t i o n ,  i n  whatever form, o f  nud i ty ,  sexua l  conduct, ' s e x u a l  
exc i tement ,  o r  sado-masochistic abuse, when it: 

(i) predorninatly ap7eals  t o  t h e  p r u r i e n t ,  shameful 
o r  morbid i n t e r e s t  of  minors, and d 

- - --  -.--- ~-,e-- --.- -- -- - --- ----- ---- -.---. - 
(it) i s  p a t e n t l y  o f fens ive  t o  p r e v a i l i n g  s tandards  

-.. -. i n  t h e  a d u l t  community a s  a  whole w i t h  r e s p e c t  t o  what 
i s  s u i t a b l e  m a t e r i a l  f o r  minors, and - 

- 
(iii) i s  u t t e r l y  wi thout  redeeming s o c i a l  importance 

f o r  minors. 
- - 

(g) "Knowingly" means having g e n e r a l  'knowledge o f ,  o r  r eason  
t o  know, o r  a  b e l i e f  o r  reasonable  ground f o r  b e l i e f  which war ran t s  
f u r t h e r  i n s p e c t i o n  o r  i n q u i r y  oi! both: 

- -- - - _ _  - - - -  -- - -  
. . 

. (i) t h e  c h a r a c t e r  and c o n t e n t  o f  any m a t e r i a l  
. - descr ibed  h e r e i n ,  which is  reasonably  s u s c e p t i b l e  of  

examination by  t h e  defendant:  and 

(ii) 
----- ._ _- - -  -- 

t h e  age o f  t h e  minor. 



Zf Zenses. I t  s h a l l  b e  unlawful  f o r  person knowingly t o  s e l l ,  d e l i v e r ,  
3 - t s t r i b u t e ,  d i s p l a y  f o r  s - l e  o r  provide t o  a minor, o r  knowingly t o  
2 o s s e s s  wi th  i n t e n t  t o  s e l l ,  d e l i v e r ,  d i s t r i b u t e ,  d i s p l a y  f o r  s a l e  o r  
p r o v i d e  t o  a  minor: 

(a)  Any p i c t u r e ,  photograph, drawing, s c u l p t u r e ,  motion 
p i q t u r e  f i l m ,  o r  s i m i l a r  v i s u a l  r e p r e s e n t a t i o n  o r  image o f  a  person o r  
n o r t i o n  o f  t h e  human body,' o r  any r e p l i c a ,  a r t i c l e  o f  device having 
& 

t h e  appearance o f  e i t h e r  male o r  f ena le  g e n i t a l s  whic3 d e p i c t s  n u d i t y ,  
s e x u a l  condugt, . sexual  exci tement  o r  sado-nasochis t ic  abuse and which 
i s  harmful  t o  minors, o r  

' (b) Any-book, panbh le t ,  magazine, p r i n t e d  mat t e r  however 
produced,  o r  sound record ing  which con ta ins  any m a t t e r  enumerated i n  
paragraph ( a )  herc o f ,  o r  e x p l i c i t  and d e t a i l e d  v e r b a l  d e s c r i p t i o n s  o r  - n a r r a t i v e  accounts o f  sexua l  excitement,  sexua l  conduct o r  sado-maso- 
c h i s t i c  abuse and which, taken  a s  a  whole, i.s h a m f u l  t o  minors. 

. . 

SECTION 3 
* -  - 

It s h a l l  b e  unlawful f o r  any person knowingly t o  e x n i b i t  t o  a  minor o r  
..-.,--knowingly t o  provide t o  a  minor an admission t i c k e t  o r  pass  o r  knowingly 

t o ' a d n i t  a  minor t o  ?remises whereon there i s  e x h i b i t e d ,  a  motion 
p i c t u r e ,  show o r  o t h e r  p r e s e n t a t i o n  which, whole p a r t ,  d e p i c t s  
n u d i t y ,  sexual  conduct o r  sado-masochistic abuse and which is  harmful  - --- 
t o  minors.  

d 

SECTION 4 
. - & - - - .  - - - - - - -. - 

(a )  No prosecut ion  based under t h i s  Act s h a l l  b e  commenced 
- . , u n l e s s  t h e . . D i s t r i c t  At torney  o f  t h e  county i n  which t h e  o f fense -  occurs  

s h a l l  have p rev ious ly  deter?nined t h a t  t h e  m a t t e r  o r  performance i s  - 
ha.gfu1.-  to-- min'ors and t h e  defendant .  shall.-have received.  a c t u a l  o r  con- - 
s t r u c t i v e  n o t i c e  of  such de terminat ion .  Persons s h a l l  be  presumed t o  
have  c o n s t r u c t i v e  n o t i c e  o f  such de terminat ion  on t h e  f i f t h  b u s i n e s s  --- ...- . - - - 
day' fdl lowing p u b l i c a t i o n  of a  n o t i c e  of-such-determinat ion i n  a  news- 

_ p a p e r  o f  g e n e r a l  c i r c u l a t i o n  i n  t h e  county in -which  the-prosecut ion 
t a k e s  p l a c e .  

-- ---- ----- ~. - - ------- ---- .---- - . -~--- - 
(b)  Any person adverse ly  a f f e c t e d  by such de terminat ion  may, 
a t  any  t ime wi th in  t h i r t y  days a f t e r  such n o t i c e  i s  given,  seek a  

- 

- judicial  .de terminat ion  .of- i t s  - c o r r e c t n e s s  under . ( i n s e r t  r e fe rence  t o  
S t a t e  Dec la ra to ry  Judgment A c t ,  o r  appropr ia t e  C i v i l  P r a c t i c e  Act 

r S e c t i o n s ) .  Such a c t i o n s  s h a l l  have precedence over  a l l  o t h e r  a c t i o n s ,  
& 

and shall be  t r i e d  w i t h i n  five c o u r t  days a f t e r  f i l i n g  o f  such complaint ,  
I 



. , The c o u r t  s h a l l ,  u n l e s s ' o t h e r w i s e  sgreed by  t h e  p z r t i e s ,  render  
t judgment n o t  l a t e r  than  two c o u r t  days fo l lowing t r ia l .  F i l i n g  o f  

P an a c t i o n  under t h i s  s e c t i o n  s h a l l  s t a y  p rosecu t ion  under s e c t i o n s  
4 ( a ) ,  (b) and (c )  u n t i l  a j u d i c i a l  de terminat ion  i s  rendered,  b u t  no 
appea l  s h a l l  have such e f f e c t  u n l e s s  s o  ordcred  by t h e  t r i a l  c o u r t .  

( c )  No c r i m i n a l  a c t i o n  s h a l l  b e  comnencsd i n  any o t h e r  
~ u d i c i a l  D i s t r i c t  w i t h i n  t h i s  S t a t e  dur ing  t h e  pendency o f  t h e  c i v i l  

I a c t i o n  au thor ized  by S e c t i o n  4 ( b )  regarding  t h e  sane  m a t t e r ,  exhib i -  
t i o n  or performance. 

SECTION 5 

- .  - N o  pe r son  

- 
t h e  minor 

s h a l l  be g u i l t y  o f  v i o l a t i n g  t h e  p r o v i s i o n s  o f  t h i s  Act: 

(a) 'Where such person had reasonable  cause t o  b e l i e v e  t h a t  
involved was 17  y e a r s  o l d  o r  more, and such minor e x h i b i t e d  

t o  such  person a  d r a f t  c a r d ,  d r i v e r ' s  l i c e n s e ,  b i r t h  c e r t i f i c a t e  o r  
o t h e r  o f f i c i a l  o r  a p p a r e n t l y  o f f i c i a l  document purpor t ing  t o  e s t a b l i s h  
that such minor was 17 y e a r s  o l d  o r  more; o r  

- C. - 
(b) That t h e  minor was accompanied by  h i s  pa ren t  o r  guard ian ,  

o r  t h e  p a r e n t  o r  guardian h a s  i n  w r i t i n g  waived t h e  a p p l i c a t i o n  o f  t h i s  
.-----A-ct--either-generally o r  w i t h  r e fe rence  t o  t h e  p a r t i c u l a r  t r a n s a c t i o n ;  

o r  

(c) Where such person had reasonable  cause t o  b e l i e v e  t h a t  
t h e  pe r son  was t h e  p a r e n t  o r  guardian '  of t h e  minor; o r  , 

, - . d - _ ~ - -  ---_ -- --  ---. -- - --- 
(d ) Where su3hm'er  s on is  a b ~ ~ ~ ~ ~ e ~ ~ h o 6 ~ , ~ - ' ~ ~ s e ~ m ~ 0 r ~ ~ ~ b ~ l  i c 

$ i b r a r y , - ' o r  i s  a c t i n g  i n  h i s  c a p a c i t y  a s  an employee o r  such organlza-  
- t i o n i - o r -  a s  a  r e t a i l  o u t l e t  a f f i l i a t e d  wi th  and s e r v i n g  t h e  e d u c a t i o n a l  

purposes  o f  such o rgan iza t ion .  
-..- - - --- -- - ---- - -c- .. --  . - -- --- 

- S E C T I O N  6 

. -  _ - - (a )  I t  s h a l l  be unlawful  f o r  any minor t o  f a l s e l y  r e p r e s e n t  t o  
any person mentioned i n - S e c t i o n  2 o; Sec t ion  3 of  t h i s  Act, o r  t o  h i s  

. a g e n t ,  t h a t  such minor i s  17 -years of age o r  oL2er, wi th  t h e  - i n t e n t  t o  
p r o c u r e  any m a t e r i a l  s e t  f o r t h  i n  Sect ion  2 o f  t h i s  Act,  o r  w i t h  t h e  
b i n t e n t -  t o  procure._.such -minor ' S-- admission- to-any- .motion - p i c t u r e ,  show- o r  - 

o t h e r  p r e s e n t a t i o n ,  a s  s e t  f o r t h  i n  Sec t ion  3 o f  t h i s  Act. 

-.-- (b) --It  s h a l l  be -un lawfu l -  f o r  any-person to  knowingly make a - 

f a l s e  r e p r e s e n t a t i o n  t o  any person mentioned i n  s e c t i o n  2 o r  Sec t ion  3 . 

r ~ f  t h i s  Act ,  o r  t o  h i s  a g e n t ,  t h a t  he i s  t h e  p a r e n t  o r  guardian o f  any 
minor ,  o r  t h a t  any minor i s  17 y e a r s  o f  age,  w i t h  t h e  i n t e n t  t o  p r o c u r e  
any m a t e r i a l  s e t  f o r t h  i n  S e c t i o n  2 of t h i s  Act,  o r  wi th  t h e  i n t e n t  t o  - 

-- procure such minor ' s  admission t o  any motion p i c t u r e ,  -skow o r - o t h e r  .. 
p r e s e n t a t i o n  a s  s e t  f o r t h  i n  Sec t ion  3 o f  t h i s  Act. 

-- ( A c t  - 3 )  



SECTION 7 

. (a)  A person convic ted  of v i o l a t i n g  Sec t ion  2 o r  3  o f  t h i s  
~ c t  s h a l l  b e  punished by imprisonment of n o t  l e s s  than  
or b y  a  f i n e  n o t  t o  exceed $ o r  both.  

(b 
shal l .  
s h a l l  

Any person v i o l a t i n g  t h e  p rov i s ions  of Sec t ion  6 o f  
b e  g u i l t y  o f  a  misdemeanor and, upon convic t ion  
be  punished a s  f o r  a  misdemeanor. 

t h i s  Act 
t h s r e o f ,  

SECTION 8 

I n  o rde r  t o  provide  f o r  t h e  uniform a p p l i c a t i o n  of  t h i s  Act . 
t o  a l l  minors wi th in  t h i s  S t a t e ,  it i s  in tended t h a t  t h e  s o l e  and o n l y  
r e g u l a t i o n  of  t h e  s a l e ,  d i s t r i b u t i o n  o r  p rov i s ion  of  any mat t e r  
d e s c r i b e d  i n  Sec t ions  2 ( a )  and (b) , . o r  admission t o ,  o r  e x h i b i t i o n  o f ,  

. . any performance descr ibed  i n  Sec t ion  3 ,  s h a l l  b e  under t h i s  Act, and no 

m u n i c i p a l i t y ,  county o r  o t h e r  governmental u n i t  w i t h i n  t h i s  S t a t e  s h a l l  
--make any law, ordinance o r  r e g u l a t i o n  r e l a t i n g  t o  t h e  s a l e ,  d i s t r i b u -  

t i o n  o r  p rov i s ion  o f  any m a t t e r  descr ibed  i n  Sec t ions  2 ( a )  and ( b ) ,  o r  
w d m i s s i o n  to  any performance descr ibed  i n  Sec t ion  3, i n c l ~ ~ d i n g  b?rt n o t  

l i m i t e d  t o  c r iminal  o f f e n s e s ,  c l a s s i f i c a t i o n  o f  s u i t a b l e  ma t t e r  o r  
performances f o r  minors, o r  l i c e n s e s  o r  t a x e s  r e s p e c t i n g  t h e  s a l e , '  
d i s t r i b u t i o n ,  e x h i b i t i o n  o r  p rov i s ion  o f  ma t t e r  r egu la ted  under t h i s  --- A c t .  A l l  such laws, ord inances ,  r e g u l a t i o n s ,  t a x e s  o r  l i c e n s e s ,  
whether  enacted b e f o r e  o r  a f t e r  t h i s  Act,  s h a l l  be  o r  become void ,  

--nerTfo-nz~le.-and-o£ no e f f e c t  upon- - thee f fec t ive  d a t e  of  t h i s  A c t .  

_- . .- _ - - - __- - --- - -  - C -- - - --- 
SECTION 9 

- - 
T h i s  Act  s h a l l  become 

- .  . -  . - 

. . e f f e c t i v e  
__-__ -._ - - -  ____- . . ---.-- --. . - - .  

SECTION 10 - '  - -  - . . 

laws i n  , c o n f l i c t  w i t h  t h i s  Act, a r e  
. . 
. . 

All - laws and p a r t s  hereby repealed .  

( A c t  
. . 



NORTH DAKOTA LEGISLATIYE COUNCIL 

Minutes of the 

COMMITTEE ON JUDICIARY "R" 

Meeting of Thursday and Friday, August 24-25, 1972 
Room G - 2 ,  State Capitol 
Bismarck, Ke?:h Dzikota 

The Chabman, Senator Howard Freed, called the meeting of the Comi;:ittee on 
Judiciary "8" to order at 9: 35 a .  m . on Thursday, August 2 4 ,  1972 ,  in  Committee Koom G-2 
of the Stste Capitol, Eismarck , North Dakota. 

Legislative Members 
Present: Senator Freed 

Represerltatives Atkinson, Eilleboe , Murphy , Stone 

Legislative hlembers 
Absent: Senator Page 

Representative Kieffer 

Cj tizen Members 
Present: Professor Lockney , Messrs. Webb , Wolf 

Citizen Members 
Absent: Judges Erickstad , Lynch, Pearce , Smith 

Also Present: M r .  Robert Wefald, M r .  Vance Hill, M r .  Stuart Hilleboe, 
Mr. Tom Kelsch , h l r  . Conrsd Ziegler , Mr. Chuck Travis , 
M r .  Irv Riedman , Mr. Bob Holte 

The Chairman inquired as  to whether there were any additions or corrections to the 
minutes. Professor Loclrney noted that the statement attributed to himself in the sixth para- 
graph of Page 2 3  of the minutes was nore likely said by Judge Erickstad. Representative 
M-urphy noted that he also might have s d d  something to that effect at the last meeting. 

IT WAS MOVED BY Ill?. WOLF, SECONDED BY PROFESSOR LOCICNBY, L?JD CARRIED 
that the minutes be epproved with the following amendment: Strike the words "Professor 
Lockney" in the sixth paragraph of Page 23 and substitute the words "It was" in lieu thereof. 

The Chairman introduced Mr. Tom Kelsch , the Burleigh County State's Attorney, and 
noted that M r .  Iielsch is serving as  Chairman of the Legislative Committee of the State's 
Attorneys Association and was acting as liaison between that Association and this Committee. 

The Chairman then called on M r .  Wefdd for an overview of three alternative proposals 
dealing with rape and other sexual offenses. The alternate proposals on rape and other 
sexual offenses read as follows: 



PROPOSAL A 

STAFF REDRAFT OF SECTIONS 1641 THROUGH 1653 

SECTION 1641. RAPE. ) 

1. OFFENSE. A male who has sexcal intercourse with a female not his Wife 

is guilty of rape if: 

a.  He compels her to submit by force, sr by threat of imminent death, serious 

bodily injury, or kidnapping, to be inflicted on any human being; 

b. He or someone with his knowledge has substantially impaired her power 

to appraise or control her conduct by administering or employing without 

her knowledge intoxicants or other means with intent to prevent resistance; 

c. He knows that the victim is unaware that she is engaging in sexual inter- 

course with the actor, or he knows that she i s  submitting because she 

mistakenly supposes that he i s  her husband; G r  

d .  The victim is less than thirteen years old. 

2. GRADING. Rape is a class A felony i f  in the course of the offense the mtor 

inflicts serious bodily injury upon the victim, or i f  his conduct violates paragiviph d 

of subsection 1, or if the victim is not a voluntary companion of the actor and has not 

previously permitted him sexual liberties. Otherwise rape i s  a class B felony. 

SECTION 1642. GROSS SEXUAL IMPOSITION .) A male who has sexual inter- 

course with a female not his wife is guilty of a class C felony if: 

1. He knows that she suffers from a mental disease or defect which renders 

her incapable of understanding the nature of her conduct; or 

2 .  He compels her to submit by any threat that would render a female of 

reasonable firmness incapable of resisting. 

SECTION 1643. AGGRAVATED INVOLUNTARY SODOMY.) 

1. OFFENSE. A person who engages in deviate sexual intercourse with another, 

or who causes another to engage in deviate sexual intercourse, i s  guilty of an offense if: 

a. He compels the victim to submit by force or by threat of imminent death, 

serious bodily injury,  O r  kidnapping, to be inflicted on any human being; or . 



b .  He or someone with his knowledge has substantially impaired the victim's 

power to ~ppra i se  or control his or her conduct by administering or employing 

without his or her lcnowledge intoxicants or other means with intent to 

prevent resistance; 

c .  He knows that the other person is unaware that a sexual act is being committed 

upon him or her; or 

d .  The victim is less than thirteen years old. 

2 .  GRADING. The offeme is a class A felony if  in the course of the offense 

the actor inflicts serious bodily injury upon the victim, or i f  his conduct violates 

subparagraph d of subsection 1, or if the victim is not a voluntary companion of the 

actor and has not previously permitted him sexual liberties. Otherwise the offense is 

a class B felony. 

SECTION 1644. INVOLUNTARY SODOMY .) A person who engages in deviate 

sexual intercourse with another, or who causes another to engage in deviate sexual 

intercourse, is guilty of a class C felony if: 

1. He knows that the other person suffers from a mental disease or defect 

which renders him or her incapable of understanding the nature of his or 

her conduct; or 

2 .  He compels the other person to submit by any threat that would render a 

person of reasonable firmness incapable of resisting. 

SECTION 1645. SODOMY.) A person is guilty of a class A misdemeanor i f  he 

engages in deviate sexual intercourse under circumstances not amounting to. aggravated 

involuntary sodomy, section 1643, or involuntary sodomy, section 1644. 

SECTION 1646. CORRUPTION OF kIINORS .) A male who has sexual ictercourse 

with a female not his wife or m y  person who engages in deviete sexual intercourse with 

another or causes another to engage in deviate sexual intercourse is guilty of a class C 

felony if the other person is a minor and the actor is an adult. 



SECTION 1647. SEXUAL ABUSE OF WAR.DS . ) A male who has sexual intercourse 

with a female not his wife or any person who engages in deviate sexual intercourse with 

another or causes mother to engage in deviate sexual intercourse is guilty of a class A 

misdemeanor if the other person is in officid custody or detained in e hospital, prison, 

or  other institution and the actor has supervisory or disciplinary authority over the 

other person. 

SECTION 1648. SEXUAL ASSAULT .) A person who knowingly has sexual contact 

with another not his spouse, or causes such other to have sexual contact with him, is 

guilty of a class R misdemeanor if :  . 

1. He knows that the contact i s  offensive to the other person; 

2. H e  knows that the other person suffers from a mental disease or defect which 

renders him or her incapable of understanding the nature of his or her conduct; 

3 .  The other person is  less than thirteen years old; 

4.  Me or someone with his knowledge has substantially impaired the other 

person's power to appraise or control his or her conduct, by administering 

or employing without the other's knowledge intoxicants or other means for 

the purpose of preventing resistance; 

5 .  The other person is in official custody or detained in a hospital, prison, 

or other institution and the actor has supervisory or disciplinary authority 

over him or her; 

6. The other person is a minor and the actor is his or her parent, guardian, or 

otherwise responsible for general supervision of the other person's welfare; or 

7. The other person is a minor and the actor is an adult. 

SECTION 1649. FORNICATION .) A person is guilty of a class B misdemeanor 

if he engages in sexual intercourse with another who is not the actor's spouse. 

SECTION 1650. ADULTERY.) 1. A married person is guilty of a class A mis-  

demeanor if he or she engages in a sexual act with another person, not the actor's 

spouse. 
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4 2 .  No prosecution s h d l  be instituted under this section except upon the 

r 5 
complaint of the spouse of the alleged offender, and the prosecution shall not be 

6 commenced later than one year from the commission of the offense. 

1 SECTION 1651. UNLAWFUL COHABITATION .) A person is guilty of a class A 

2 misdemeanor i f ,  with intent to defraud another or others of money or property, he or  

3 she lives o p e ~ l y  and notori~usly with a person of the opposite sex as a married couple 

4 without being married to the other person. 

1 SECTION 1652. GENERAL PROVISIONS FOR SECTIONS 1641 TO SECTION 1651 .) 

2 1. MISTAKE AS TO AGE. In sections 1641 to 1648: (a) when the cr imi~al i ty of 

3 copduct depends upon a child's being below the age of thirteen it is no defense that the 

4 actor did not know the child's age, or reasonably believed the child to be older than 

5 thirteen; (b) when criminality depends upon the victim's being a minor, it is an 

6 affirmative defense that the actor reasonably believed the victim to be an adult. 

7 2 .  SPOUSE RELATIONSHIPS. ) In sections 1641 to 1650, when the definition of 

8 an offense excludes conduct with a spouse; the exclusion shall be deemed to extend 

9 to persons living as  man and wife, regardless of the legal status of their relationship. 

10 The exclusion shall be inoper~tive as respects spouses living apart under a decree of 

11 judicial separation. M'hese the definition of an offense excludes conduct with a spouse 

12 or  conduct by a female, this shall not preclude conviction of a spouse or female as 

13 accomplice in an offense which he or she causes another person, not within the exclusion, 

14 to perform. 

15 3. PROMPT COMPLAINT. No prosecution may be instituted or maintained under 

16 sections 1641  to 1650 unless the alleged offense was brought to the notice of public 

17 authority within three months of its occurrence o r ,  where the alleged victim was less 

18 than sixteen years old or otherwise incompetent to make complaint, within three 

19 months after a parent, guardian or  other competent person specifically interested in 

2 0  
the victim, other than the alleged offender, learned of the offense. 



1 SECTION 1653. DEFINITIONS FOR SECTIONS 1611 T O  1652 .) In sections 1641 

"Sexual intercourse" means sexual contact betwecn a male and female 

consisting of contact between the penis and the vulva. "Sexual intercourse" 

occurs upon penetration, however slight; emission is not required; 

"Deviate sexual intercourse" mcam sexual contact between human beings 

who are not husband and wife consisting of contact between the penis and 

the anus, the mouth and the penis, or the mouth and the vulva, or any form 

of sexual intercoui8se with an animal; 

"Sexual contact" means any touching of the sexual or other intimate parts 

of the person for the purpose of mousing or gratifying sexual desire. 

PROPOSAL El 

STAFF REDRAFT OF  SECTIONS 1641 THROUGH 1650 

1 SECTION 1641.  RAPE OR GROSS SEXUAL IMPOSITION.) 

2 1. OFFENSE. A person who engages in a sexual act with ,mother, or who causes 

3 another to engage in a sexual act, is guilty of m offense if: 

He compels the victim to submit by force or by threat of imminent death, 

serious bodily injury,  or kidnapping, to be inflicted on any human being; 

He or someone with his knowledge has substantially impaired the victim's 

power to appraise or  control his or her conduct by administering or employing 

without his or  her knowledge intoxicants or other means with intent to prevent 

resistance; 

He knows that the victim is unaware that a sexual act is being committed 

upon him or her; or 

The victim is  less than thirteen years old. 

GRADING. The offense is a class A felony if in the course of the offense the 

actor inflicts serious bodily injury upon the victim, or i f  his conduct violates subparagraph 

15 d of subsection 1 ,  or if the victim is not a voluntary companion of the actor and has not 

16 previously permitted him sexual liberties. Otherwise the offense is a class B felony. . 



SECTION 1642. SEXIJAL IMPOSITION .) A person who engages in R sexual act 

with another, or who causes another to engage in a sexual act, is guilty of a class C 

felony if: 

1. He knows that the other person suffers from a mental disease or. defect 

which renders him or her incapable of understanding the nature of his or 

he? conduct; or 

2 .  He compels the other person to submit by any threat that would render a 

person of reasonable firmness incapable of resisting. 

SECTION 1643. SEXUAL ACTS WITH MINORS. ) Any person who engages in a 

ecmal act with someone other than the actor's spouse or any person who causes another 

to engage in a sexual act is guilty of a class A misdemeanor [class C felony] if the victim 

is r minor and the actor is nn adult. 

Alternative Section 1643: 

[SECTION 1643. CORRUPTION OF MINORS .) Any person who engages in a sexual act 

with a person not his spouse or causes the other person to engage in a sexual act is guilty of 

a class A misdemeanor [class C felony] i f  the other person is  less than eighteen [sixteen] 

years old, and the actor is at least five years older than the other person. I 

SECTION 1644. SEXUAL ABUSX OF WARDS .) A person who engages in a sexual act 

with another person not the actor's spouse or any person who causes another to engage in 

a sexual act is guilty of a class A misdemeanor if the other person is in official custody or 

detained in a hospital, prison, or other institution and the actor has supervisory or 

disciplinary authority over the other person. 

SECTION 1645. SEXUAL ASSAULT.) A person who knowingly has sexual contact 

with another not the actor's spouse, or who causes the other person, not the actor's spouse, 

to have sexual contact with the actor, i s  guilty of a class B misdemeanor if: 

1. He knows that the contact is offensive to the other person; 



2.  He knows that the other person suffers from a mental disease or defect which 

renders him or her incapable of understanding the nature of his or her conduct; 

3 .  The other person is less than thirteen years old; 

4.  He or someone with his knowledge has substantially impaired the other person's 

power to appraise or control his or her conduct, by administering or employing 

without the other's knowledge inioxicants or other means for the purpose of 

preventing resistance; 

5 .  The other person is in official custody or detained in a hospital, prison, or other 

institution and the actcr has supervisory or disciplinary authority over him or her; 

6 .  The other person is less than eighteen years old and the actor is his or her parent, 

15 gua~dian,  or otherwise responsible for general supervision of the other person's 

16 welfare; or 

17 7 .  The other person is a minor and the actor is an adult. 

1 SECTION 1646.  FORNICATION .) A person is guilty of a class A misdemeanor i f  he 

2 engages in a sexual act in a public place. 

1 SECTION 1647. ADULTERY .) 1. A married person i s  guilty of a class A misdemeanor 

2 if he o r  she engages in a sexual act with another person, not the actor's spouse. 

3 2 .  No prosecution shall be instituted under this section except on the complaint of 

4 the spouse of the alleged offender, and the prosecution shall not be commenced later than 

5 one year from conlmission of the offense. 

1 SECTION 1648. UNLAWFUL COHABITATION.) A person is guilty of a class B [A] 

2 misdemeanor if [, with intent to defraud another or others of money or property ,] he or she 

3 lives openly and notoriously with a person of the opposite sex as a married couple without 

4 being married to the other person. 

1 SECTION 1649. GENERAL PROVISIONS FOR SECTIONS 1641 TO 1648. ) 

2 1. MISTAKE AS TO AGE. In sections 1641 to 1648: (a) when the criminality of 

conduct depends on a child's being below the age of thirteen, it is no defense that the 

4 actor did not know the child's age, or reasonably believed the child to be older than 



twelve; (b) when criminality depends on the victim's being a minor, it is an affirmative 

defense that the actor reasonably believed the victim to be an adult. 

2. SPOUSE RELATIONSHIPS. In sections 1641. to 1647, when the definition of 

an offense excludes conduct with a spouse, the exclusion shall be deemed to extend to 

persons living as man and wife, regardless of the legal status cf their relationship. The 

exclusion shall be inoperative as respects spouses living sprirl under a decree of judicial 

separation. Where the definition of an offense excludes conduct with a spouse or conduct 

by  a female, this shall not preclude conviction of a spouse olB female as accomplice in  an 

offense which he or she causes another person, not within the exclusion, to perform. 

3.  PROMPT CORIPLAIXT. No prosecution may be instituted or maintained under 

sections 1641 through 1647 unless the alleged offense was brought to the notice of public 

authority within three months of its occurrence o r ,  where the alleged victim was a minor 

or  otherwise incompetent to make complaint, within threc months after a parent, gumdim 

or other competent person specifically interested in the victim, other than the allcged 

offender, learned of the offense. 

SECTION 1650. DEFINITIONS FOR SECTlONS 1641 TO 1649.) In sections 1641 

to 1649: 

1. "Sexual act" means sexual contact between human bei1;gs who are not husband 

and wife consisting of contact betwecn the penis and the vulva, the penis 

and the anus, the mouth and the penis, or the mouth and the vulva. For the 

purposes of this subsection, sexual contact between the penis and the vulva, 

or  between the penis and the anus, occurs upon penetration, however slight. 

Emission is not required. 

2. "Sexual contact" means any touching of the sexual or other intimate parts of 

the person for the purpose of arousing or gratifying sexual desire. 
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PROPOSAL C 

STAFF REDRAFT OF SECTIONS 1641 THROUGH 1656 

SECTION 1641. RAPE. ) 

(Same as Proposal A)  

SECTION 1642. GROSS SEXUAL IMPOSITION. ) 

(Same as Proposal A) 

SECTION 1643. AGGRAVATED IWCLUKT'ARY SODOMY. ) 

(Same as Proposal A) 

SECTION 1644. WOLUNTARY SODOICIY . ) 
(Samc as Proposal A) 

SECTION 1645. CORRUPTION OF MINORS .) 

(Same as Section 1646 in Proposal A)  

SECTION 1646. SEXUAL ABUSE OF WARDS. ) 

(Same as Section 1647 in Proposal A) 

SECTION i647.  SEXUAL ASSAULT. j 

(Same as Section 1648 in Proposal A) 

SECTION 1648. FORNICATION .) A person is  guilty of a class B misdemeanor if he 

engages in sexual intercourse in a public place. (This is  the same as Section 1646 in 

Proposal B . ) 
SECTION 1649. ADULTERY. ) 

(Same as Section 1650 in Proposal A) 

SECTION 1650. UNLAWFUL COHABITATION .) 

(Same as Section 1651 in Proposal A) 

SECTION 1652. INCEST. ) A person who intermarries, cohabits, or has sexual 

intercourse with another person related to him within a degree of consanguinity within 

which marriages are declared incestuous and void by section 14-03-03, knowing such 

other person to be within said degree of relationship, is guilty of a class C felony. 



SECTION 1653. BESTIA.LITY .) A person who has any form of sexual contact with 

an animal or bird with the intent to arouse or gratify his sexual 'desire is guilty of a 

class A misdemeanor. 

SECTION 1654. BIGAMY. ) 

1. OFFENSE. A person who marries another person, while married to another 

person, is guilty of a class C felony. 

2 .  EXCEPTIONS. Subsection 1 above does not extend to: 

a. A person whose spouse has been absent for five successive years and is 

believed by him or her to be dead; 

b. A person whose spouse has absented himself or herself from his spouse and 

has continually remained xithout the United States fcr the space of five 

successive years; 

c . A person whose former marriage has been pronounced void, null, or dis- 

solved by the judgment of a competent court; or 

d. A person whose spouse has been sentenced to 

SECTION 1655. GENERAL PROVISIONS FOR SECTIONS 1641 TO 1653.) 

1. MISTAKE AS TO AGE. In Sections 1641 to 1647: . . . (The balance of this. subsection 

is  the same as Subsection 1, Section 1652 in Proposal A. ) 

2. SPOUSE RELATIONSHIPS. In Sections 1641 to 1649: . . . (The balance of this sub- 

section is the same as Subsection 2 ,  Section 1652 in Proposal A,)  

3 .  PROMPT COMPLAINT. No prosecution may be instituted or maintained under 

Sections 1641  to 1649 and Section 1652, unless the alleged offense.. . (the balance of this 

subsection is the same as Subsection 3, Section 1652 in Proposal A .) 

SECTION 1656. DEFINITIONS FOR SECTIONS 1641 TO 1654. ) In sections 1641 to 

1654: 

1. (Same as Subsection 1 ,  Section 1653 in Proposal A .) 

2. "Deviant sexual intercourse" means sexual contact between human beings who 

are not husband and wife consisting of contact between the penis and the anus, the mouth 

and the penis, or the mouth and the vulva. 



7 3.  (Same as Subsection 3, Section 1653 in Proposal A .) 

Mr. Wefald ncted that Proposal A essentially followed the original FCC draft, but 
went further to ensure that sexual intercourse or deviate sexual intercourse between 
consenting sdults rendered those adults subject to criminal liability. In ~dd i t ion ,  Pro- 
posal A also included sections covering the existing North Dakota offenses of fornication, 
adultery, and unlawful cohabitation. M r .  Wefald noted that the definition of "sexual 
intercourse" in Section 1653 of Proposal A had been expanded lo include a first sentence 
specifically indicating that sexual intercourse could only occur ?xtl.veen a male and a female. 

Mr. Wcfald noted that Proposal I3 v a s  a redraft of the FCC provisions using a 
previously adopted definition of "sexual act", thus allowing sevc;:al FCC sections to be 
consolidated with each other, and, in addition, Froposal B did not prohibit sexual activity 
between consenting adults. In addition, Mr. Wefald stated that Section 1643 of Proposal B 
was presented in the alternative, with the second alternztive placing emphasis on the idea 
of corruption of minors by offenders who are at least five years older than th.eir victims. 
Further,  M r .  Wefald noted tho t  tho cri.me of fornicatic\n , defined in Szcticr. 1545 of Proposal 
B,  was limited to the performance of a sexual act in a public place. 

Proposal C was designed to follow the original FCC format. but not to prohibit sexual 
activity between consenting adults, and furiher , contained definitions of thc offenses of 
incest, bestiality, and bigamy, so that those offenses could be !o@cally grouped with the 
sexual offense provisions. Mr. Wefald noted that the definitions cif "deviate sexual inter- 
course" litid been shortened to exclude intercourse with an animal, since Proposal C contained 
a particular provision dealing with bestiality. 

The Chcirman said !h&t the Coninittee .i;;oiild hake to intike ti choice lei we el^ the 
drafts for the purposes of using one n s  the basis for discussion. Representative Murphy 
inquired as  to why ,Section 1646 in Proposal A limited potential victims of the "sexual 
intercourse" portion of the offense to fen~ales. The Committee discussed the fact that it 
had previously reached a conclusion that either sex could be the victim of illegal sexual 
intercourse or illegal deviate sexual intercourse. 

The Committee Counsel stated that he had discussed the three sexual offense Pro- 
posals with Judge Erickstad and that Judge Erickstad favored Proposal A ,  but wanted the 
Committee to note that Section 1645, defining sodomy, reduced the potential penalty under 
North Dakota law from the present 10-year maximum ir~lp~ison~nent  to one-year maximum 
imprisonment. The Committee Counsel noted that Judge Erickstad would also like to see 
the definitions of incest, bestiality, and bigamy (contained in Proposal C) included in 
Proposal A .  

Representative Hilleboe noted that recently a federal district court for the District of 
Columbia had rendered a decision striking down the District of Columbia sodomy statute as  
being unenforceably vague. Professor Lockney noted that there were two radically different 
philosophies represented in Proposals A and E, and that the Committee would probably 
never resolve the differences. Therefore, he suggested again that the Committee present 
alternative proposals to the Legislative Council and the Legislature so as to forego the pos- 
sibility that the main body of the Code revision could be killed on the basis of choosing the 
wrong tack in regard to sexual offenses. 

Mr. Wolf suggested that, should alternative p ~ ~ o p o s d s  be submitted, he would put 
Proposal A in the main bill and would offer Proposal B as  an alternative. The Chairman r called on Mr. Webb and Mr. Kelsch for their comments regarding the feeling of the 
prosecuting attorneys concerning Proposal A or Proposal B . 



M r .  Kelsch stated he felt that the majority of state's attorneys would only be opposed 
if the sexual offense definitions represented great change and that their opposition would r probably be much less if alternatives were offered. He felt that, as a whole, the state's 
attorneys would probably find Proposal A most acceptable. 

M r .  Webb stated that speaking for himself he would favor Proposd B ,  noting that 
he would require some revision of that Proposal, as  the main proposal, with Proposal A 
as  an alternate. 

Representative Stone s&   he felt thzt the Conmittee had (kfinitely decided that 
males could be the victims of sexu& offcnses. The Conmittee Counsel noted that this 
wa:. probably the case, with the exception :hat. 3t the last meeting, Judge Eriskstad had 
indicated an interest in maintainil~g a sharp delineation between forceful rape and forceful 
sodomy, with forceful rape remaining essectially as it i s  define& today, that i s ,  with 
the victim being a female tmd the perpetrator being a male. 

IT WAS MOVED BY PROFESSOR LOCKNEY, SECONDED BY REPRESENTATIVE STONE, 
AND CARRIED that t1.t- Colnniitiee limi-l i ts consideration of ihe v a r i ~ u s  sexual offense 
proposals to Proposal A and Proposd B , with Proposal A to include the definitions of incest, 
bestiality, and bigamy contained in Proposal C. 

IT WAS THEN MOVED BY PROFESSOR LOCICNES AND SECONDED BY MR. WEBB for 
purposes of discussion that Proposal E be recommended for inclusion in the main revision 
bill ,  with the second alternate Section 1643 being included therein as e Class A misdemeanor, 
with the age of "sixteen" in brackets being stricken, the bracketed language in Sec- 

I 

I 
tion 1648 being included. 

1 M r .  Webb stated that he wcs not satisfied vi th either alternative Section 1643 presented 

1 in  Proposal I3 because of the fact thst neither alternative called for criminal liability for 
sexual experimenttition between minors. He stated he believcd that the Committee could 

I not be  put in a position of condoning sexual acts between consenting minors. 

Mr. Webb also stated that he thought the absolute prohibition against sexual activity 
with a person less than thirteen years oid should be changed so that the absolute prohibition 
applied to victims of less than fifteen years old.  He stated that aside from these objections, 
he favored P?!oposal B because it seemed to rationalize the sexual offenses. I-Ie therefore 
suggested that Section 1646 be amended to specifically prohibit sexual acts Setween con- 
senting minors. 

M r .  Kelsch questioned whether a minor could not be handled as an unruly child 
rather than make consenting sexual offenses between minors criminal. M r .  Webb suggested 
that i f  the person involved were to bc treated ir, the Juvenile Courts, it should be for a 
delinquent act rather than an unruly act, and a child cannot be guilty of n delinquent act 
unless there was underlying criminal liability for that act. 

Representative Milleboe suggested that a sentence be added at the end of Section 1646 
reading as  follows: "A minor engaging in a sexual act is guilty of a Class A misdemeanor .'I 

IT WAS THEN MOVED BY RIP,. WEBB AND SECONDED BY REPRESENTATIVE HILLEBOE 
that Professor Lockney's motion regarding acceptance of Proposal B as the main proposal 
be  amended so that the first alternative Section 1643 would be included therein and a sentence 
would be added to Section 1646 to read 8s follows: "A minor engaging in a sexual act is 

r guilty of a Class A misdemeanor." 



Professor Lockney stated that should that motion czrry , he would prefer Proposal A 
over Proposal B .  Mr. Wefzld stated that he had difficulty with the title of Section 1646 

C reading "Fornication1', since the offense was defined ns including both sexual intercourse 
and deviate sexual intercourse t h r o ~ g h  use of the new definition of "sexual act". The Com- 
mittee Counsel noted that he recognized the problem but did not know what else to call the 
offense. 

M r .  Webb stated that he felt it was important to liberdize certain of the statutes 
relating to sexual offenses, but not insofar as those statutes related to acts between con- 
senting minors. 

Mr. Wefald noted that the victim in Section 1643 was the offender in Section 1646. 
M r .  Kelsch said that statutes si:lbilar to Sectioli 1643 and Section 1646 were very difficult 
to prosecute, especially Section 1646 where the prosecuting witness would also be an 
offender. 

M r .  Webb suggested an arrendment to his amending moiion to accept the second 
slterixtive Section 1543 ,  hut to strlkc the xords I'lcss t k n  c!gkteel;l [sixteenj in Line 3 
of thzt section and to substitute the words "a minor. therefm , and in addition, to strike 
Line 4 of that section. Representative Hilleboe, as second to Mr. Webb's original motion, 
gave his consent to this change. 

M r .  Hil l  noted that with thili- change, the additional sentence proposed for 
I 

Section 1646 would not be necessary. The Committee discussed this proposition, Sui 
no consensus was reached. Representative hlurphy s t ~ t e d  that !le felt the consenting 
acts between minors should not be treated differently from consenting acts between ~ d u l t s .  
The Committee Counsel noted that that result was reachccl ill Proposal A .  

I 

I M r .  Wolf suggested that the Committee was being bogged down in drafting problems 
and thereafter, MADE A SUBSTITUTE I\IOTION TO MR. WEBB'S AMENDATORY MOTION, 

1 
which was  seconded by Mr. Webb fo'or puyposcs of discussion, io the effect that the Con- 
mittee accept the philosophy : f v  inclusion i ; ~  Proposal H , that sexual acts between 

1 
consenting minors should be Class B misdemeanors, and that Sections 1643 (second 
alternative) and 1646 remaiil as they ai-e presented in Proposal I3, except for necessay  
staff redrafting. The Chairman noted that this motion might reqxire further action at a 
future Comrni?tee meeting and hoped that the matter could be settled now. Thereafter, 
MR. WOLF'S SUBSTITUTE MOTION CARRIED with Professor Loclrney voting in the negative. 

IT WAS MOVED BY MR. WEBB, SECONDED BY MR. WOLF, AND CARRIED, with 
Professor Loclcney voting in the negative, that the woyd "thirteer," as faund in Line 12 of 
Section 1641, Line 7 of Section 1645, and Line 3 of Section 1649, all in Proposal B, be 
deleted and the word "fifteen" be substituted in lieu thereof. 

Representative Murphy inquired regarding the philosophical basis for treating 
sexual activity between consenting minors differently than sexual activity between con- 
senting adults. Mr. Wolf stated that the prime rztionale was that the consent given by 
a minor was not knowledgeable and therefore the minor needed to be protected. It was 
similar to the rationale for allowing minors to avoid the expressed intention to contract. 

M r .  Wolf then questioned the inclusion of the language in Line 2 of Section 1648 
which reads "with intent to defraud another or others of money or property". He stated 
that he felt that that langmge should be excluded, as an intent to defraud, carried out 
in that manner, would be covered under ~ t h e r  criminal definitions. Representative 

6 Hilleboe explained that the rationale for inclusion of that language was thst unlawful 
cohabitation only became harmful when someone else was defrauded because of the acts 



of the cohabitators . M r .  Kelsch stated that the "openly and notoriously" language of 
Section 1648, Proposal B , could be the gist of the offense, as it is in current North 

p Dakota law. 

IT WAS MOVED BY MR. VJOLF AND SECONDED BY MR. WEBB for discussion tbat 
Professor Lockney's main motion be amended so as to strike the bracketed material 
contained in Line 2 of Section 1648, Proposal B.  

Thereafter, PROFESSOR LGCKNEY MADE A MOTION IN SUBSTITUTION O F  MR. 
WOLF'S MOTION to strike Section 1648 altogether and place its provisioi-is , if necessary, 
in  the theft statutes. PROFESSOF T,OCI(NEY'S SUBSTITUTE. hIOTION FAILED FOR LACK 
OF A SECOND. Thereafter, nQ. WOLF'S AX;E;L'DATOR'l' MOTIaN LOST. 

Mr. Wolf stated that Section 1.648, with the bracketed language included, - is  a very 
hypocritical section. Thercafter , IT WAS AGAIN AIOVED EY PROFESSOR LQCKNEY AND 
SECONDED BY NR. WOLF that Section 1648 be deleted from Proposal B. 

Representative Hillchoe stated that I?e had voted on the prev~i l ing  sldc in the 
defeat of M r .  Wolf's motion to strike the bracketed materizl , and that, therefore, HE WAS 
MOVING TO RECONSIDER THAT RIOTION and to again strike the bracketed material from 
Section 1648. The Chairman requested that Representative Hilleboe hold his motion in 
abeyance and vote on Professor Lockney's motion to strike, WHICH MOTION THEREAFTER 
LOST by a vote of 3-ayes and 4-fiays. 

IT WAS MOVED BY REPRESENTATIVE HILLEBOE. SECONDED BY REPRESENTATIVE 
STONE, AND CARRIED, with Professor Lockney voting in the negative, that M r .  Wolf's 
motion to strike the bracketed language in Section 1648 be reconsidered and that the 
bracketed language in Scction IG4C (Line 2; be stricken. 

The Committee recessed for lunch and reconvened at 1: 15 p.m., at which time 
IT WAS MOVED BY REPRESENTATXE HILLEBOE, SECONDED BY REPRESENTATIVE RTURPHY, 
AND CARRIED, that the words "RAPE OR" be inserted in the title of Section 1641 of 
Proposal B before the words "GROSS SEXUAL IhIPOSITION" . 

The Committee discussed the fact that sexual acts with the dead were not included 
ss an offense in either Proposal A or Proposal B. It was noted that the current 
North Dakota definition of sodomy did prohibit sexual acts with the dead. 

IT WAS MOVED BY REPRESENTATIVE HILLEBOE , SECONDED BY REPRESENTATIVE 
ATKINSON, AND CARRIED that Proposal B have i nco~po~a t cd  irito it the definitions of 
incest and bigamy contained in Proposal C,  and that an additional section be added to 
Proposal E entitled "DEVIATE SEXUAL ACTS" to read as follows: "Any person engaging 
in  a deviate sexual act shall be guilty of a Class A misdemeanor", and that a third sub- 
qection be added to,Section 1650, Proposal B,  defining "deviate sexual acts" as follows: 

" ' ~ev i a t e  sexual act' means sexual contact with an animal or b i rd ,  or with the dead." 

In response to a question from the Chairman, Professor Lockney agreed that his 
main motion to include Proposal B in the main revision bill included the possibility of 
presenting an alternative bill containing some other definitions of sexual offenses. 

The Chairman stated that it was his personal opinion that Proposal A should be 
contained in the main revision bill and that Proposal B should be the alternative so as  not 
to run  the risk of jeopardizing the entire main revision bill on the grounds that a sizeable 
body of persons would object to Proposal B. Professor Lockney suggested that both pro- 
posals should be alternatives presented outside of the main bill. 



Representative Stone inquired of the prosecutors present whether private fornication 
(that i s ,  not performed in a public place) was ever prosecuted. Mr. Webb stated that he 
had never had such a case and Mr. Kelsch indicated that it was rarely prosecuted; however, 
the availability of prosecution for fornication was often used as  a tool to force other results 
affecting the marital relationship. 

Representative Hilleboe stated that if private fornication were considered a criminal 
offense, then, i f  carried to its logical conclusion, every unwed mother should be prosecuted, 
as she has clearly engaged in the offense of fornication. In addition, where unwed persons 
who had contracted venereal diseasc were discovered, they should also be prosecuted in 
most cases. 

M r .  Wolf noted that persons responsible for tracing and preventing vwereal die ..ease 
would have an easier job if fornication were not a crime. He suggested that this would be 
so because persons with venereal disease would be more likely to report it if they were 
sure that they were not subject to crimical liability. 

The Committee discuss& rtt length the proposition of hcving two dtercztive bills 
containing sexual offense definitions with neither set of definitions to be included in the 
main revision bill. Mr. Kelsch noted that, whichever one should pass, should a referral 
petition be filed against i t ,  the main revision bill could still go into effect without being 
referred. 

Representative Stone stated that she would offer a substitute motion to Professor 
Loclcney's main motion to ha~re the staff draft two bills presenting alternative sexual 
offense definitions to be submitted to the Legislative Council without recommendation, 
and that, in addition, she would wish to have Proposal A a~nended so that the word "thirteen" 
wouia be changed to IiIifteen': whereve~ i t  appea~eci. 

That proposel not receiving a second, IT WAS MOVED BY REPRESENTATIVE STONE, 
SECONDED BY MR. WOLF, AND CARRIED, with two members voting in the negative, that 
Proposal A be amended to strike the word "thirteen" wheremr it appears, and to substitute 
the word "fifteen" in lieu thereof. 

The Committee discussed Section 1646, Proposal A ,  and it was noted that insofar as  
that offense definition related to sexual iniercowse, only a female could be a victim. M r .  
Wefald suggested that the section be amended to read as follows: "A person who has sexual 
intercourse with a person not his spouse or who engages in deviate sexual intercourse with 
another or causes another to engage in deviate sexual intercourse is guilty of a Class C 
felony i f  the other person is a minor and the actor is an adult ." 

The Chairman asked whether anyone would be willing to second Representative Stone's 
substitute motion (to Professor Lockney's main motion) to submit two alternative bills con- 
taining sexual offenses without recommendation. Representative Atkinson stated that he 
would second that motion if  there were accord that that was the way to proceed. 

The Committee Counsel noted that the two proposals did, in the main, represent 
different philosophies in that Proposal A prohibited sexual activity between consenting 
adults, while Proposal B did not do so. Thereafter, PROFESSOR LOCICNEY SECONDED 
REPRESENTATIVE STONE'S MOTION to submit two alternative bills defining sexual offenses 
without recommendation, and HER AlOTION CARRIED with Representatives Hilleboe and 
Murphy voting in the negative. 

P 



M r .  Webb suggested that Subsection 2 of Section 1652, Proposal A, could cause 
numerous problems, especially in relation to the section on unlawful cohabitation, and 
in  reletion to the provision in Section 1649 dealing with fornication. Thereafter, IT WAS 
MOVED BY REPRESENTATIVE HILLEBOE , SECONDED BY REPRESENTATIVE ATKINSON 
AND MR. \VERB, AND CARRIED that Subsection 2 of Section 1652, Proposal A ,  and Sub- 
section 2 of Section 1649, Proposal B y  be amended to read as fo1lc.r~~: "In Sections 1641 
to 1 6  , the offenses exclude conduct with the actor's spouse. The exclusion shall be 
inoperative as respects spouses living apart under a decree of judicial separation. 
Where an offense e ~ c l u ~ e s  conduct with a spouse or conduct I-,g n female ,  this shall not 
preclude conviction of a spouse or Cemale as accomplice in an sffzr~se which he or she 
cpuses another person, not wi:!;in the exciusiu11, to perform. I t  

Representative Hlileboe also noted that Subsection 2 of Sec t i~n  1653 defines deviate 
sexual intercourse as applying to persons who are not husband m-15 wife, but intimates 
that such acts are not deviate szxual intercourse i f  the parties were married. 

IT WAS; MOVEP BY REPFESENTATIYE H!LLEBOE , EECON!3ED BY REPRESENTATIVE 
MURPHY, AND CARRIED that the words "who are not husbmd and wifet' contained in Line 7 
of Section 1653, Proposal A, be deleted. 

Representative Hilleboe stated he thought that the Cornlnittee should note that 
Proposal A outlaws consenting homosexual conduct between adults, while Proposal B does 
not. The Committee then discussed the bigamy offense definition carried from Proposal C 
to both Proposals A and R . Representative Murphy inquired as to tile need for Subparagraph 
d of Subsection 2 of Section 1653 (bigamy definition). He stated that 8 person whose Epouse 
has been sentenced to a y  given term of imprisonment coiild, under the divorce statutes, 
seek u divo~ce  , a i d  that that was probably tile propei; w uy id p l ~ ~ c e e d .  

IT WAS MOVED BY REPRESENTATIVE HILLEROE, SECONDED BY PROFESSOR 
LOCICNEY, AND CARRIED that Subparagraph d of Subsection 2 of Section 1653, as contained 
in  Proposal C, be stricken in both Proposals A and B .  

The Committee discussed ths redl'aft of Section 1643 in Prop~sa l  B y  which reads as  
follows: "Any person who enghges in a sexual act with a person not his spouse or causes 
the other person to engage in E: sexual act is  guilty of a class A misdemeanor if the other 
person is a minor." Representative Hilleboe noted that this section resulted in the same 
offense as did the last sentence (added during this meeting) of Section 1646. He stated 
that to clarify this situation, the word ttadulttl should be substituted for the word "person1' 
in  the first line of Sectior, 1643. 

Thereafter, IT WAS MOVED BY REPRESENTATIVE EILLEBOE , SECONDED BY MR. 
WOLF, AND CARRIED that Section 1643 be amended by substituting the word "adultt1 for 
the word "person" in Line 1 (after the word "Any") of Section 1643. 

The Chairman noted that this completed consideration of the proposals on sexual 
offense definitions and that the staff would now prepare two bills to be submitted in 
addition to the main revisory bill. The two bills would contain essentially Proposals A 
and B , as  amended by the Committee. 



- l8- 

The Chairman called upon M r .  Wefald for m overview of the redrafted provisions 
on "Prostitution", Sections 1841 through 1849, 

SECTION 1841, PROMOTING PROSTITUTION. ) 

1. OFFENSE. A person is guilty of an offense i f  he: 

a.  Operates a proslitutisn business or a house of prostitution; 

b .  Induces or  otherwise intentionally causes another to become engaged in 

sexual activity as  a business; o2 

c.  Knowingly procures a prostitute for a prostitution business or a house 

of prosiitution . 
2 .  GRADLVG . The offense is a class C felony if it is :wder pmagraphs b or c of 

subsection 1, or if it is under paregraph a and the actor owns, controls, manages, or  

otherwise supervises the prostitution business or house of prostjtuiion. Otherwise the 

offense is a class A misdelncmor . 
SECTION 1842.  FACILITATING PROSTITUTION .) 

1. OFFENSE. A person i s  gvilty of an @ffer?so if he: 

Knowingly solicits a person to patronize a prostitute; 

Knowing1.y procures a prostitute for a patron; 

Knowingly leases o r  otherwise permits a place controlled by the actor, 

alone or in  association with others, to be used for prostitution, 

promoting prostitution, or facilitating prostitution, or fails to make 

reasonable effort to abate such use by ejecting the tenant, notifying law 

enfor cement authorities , or taking other legally available means; 

Ihowingly induces or otherwise intentionally causes another .to remain a 

prostitute. A person who is supported in whole or substantial part by  the 

proceeds of prostitution, other than the prostitute or the prostitute's minor 

child or  a person whom the prostitute is required by law to support, is 

presumed to be knowingly inducing or intentionally causing another to 

remain a prostitute. 



2 .  GRADING. The offense is a class C felony if the actor intentionally causes 

another to remain a prostitute by force or threat, or the prostitute is the actor's wife, 

child, or ward, or a person for whose care, protection , or support he is  responsible, 

or  the prostitute is, in fact, less than sixteen years old. Otherwise it is a class A 

misdemeanor. 

SECTION 1843. PROSTITUT!CN .) A person is guilty of prostitlliion , r class B 

misdemeanor, if he: 

1. Is an inmate of a house of prostitution or is  otherwise engaged in sexual 

activity as a business: cr  

2 .  Solicits another pezson with the intention of being hired to engage in sexual 

activity . 
[SECTION 1843. PROSTITUTION. ) 

1. OFFENSE. A person is guilty of prostitution if he: 

a .  Is an inmate of a house of prostitution or is  otherwise engaged in sexual 

activity as a business; or 

b .  Solicits another person with the intention of being hired to engage in 

sexual activity. 

2 .  GRADING. Prostitution is a class B misdemcnnor if the sexual activity engaged 

in as a business o r  solicited is sexual intercourse or sexual contact as defined in section 

1649. Prostitution is  a class A misdemeanor if the sexual activity engaged in as a business 

or solicited is deviant sexual intercourse as defined in section 1649. I 

SECTION 1848. TESTIMONY OF SPOUSE IN PROSTITUTION OFFENSES. ) Testimony 

of a person against his or her spouse shall be admissible to prove offenses under sections 

1841 to 1843 involving that spouse's prostitution. 

SECTION 1849. DEFINITIONS FOR SECTIONS 1841 TO 1849 .) In sections 1841 to 

1849: 

1. l1 Sexual activity" means sexual intercourse , deviate sexual intercourse , or 

sexual contact as defined in section 1649; 



5 2. A I1prostitution business1' i s  any business which derives funds from prostitu- 

r 3  tion regularly carried on by a person under the control, management, or 

7 supervision of another; 

8 3. A ''house of prostitution" is any place where prostitution is regularly carried 

9 on by a person under the control, management, or supervision of another; 

10 4. A "prostitute!! is a person who engages in sexu:~: activ-lty for hire; 

11 5 .  An "inmate" is a prostitute who acts as such in or through the agency of a 

12 house of prostitution. 

Mr. Wefald stated thzt thc prostitution provisions were essentially as previously sub- 
mitted with the exception of Section 1643 which was submitted in two alternatives. The 
first alternative would punish prostitution as a Class B misdemeanor, regardless of the 
particular types c;f sexual activity in which the prostitute engaged. The second alternative 
would punish prostitution as a Class I3 misdemeanor if the sexual sctivity engaged in was 
"sexual intercourse" or "sexual contact" as defined in Section 1649. However, prostitution 
would be a Class A misdemcano~ if the sexual activity engaged in was "deviate sexual 
intercourse". The Committee Counsel noted that, in his discussions with Judgc Erickstad, 
Judge Erickstad had indicnted that he favored the second alternative Section 1843. 

Mr. Travis noted that the recent Knapp Commission report on prostitution in New York 
had indicated that perhaps p~ostitiltion should not be a wimirial offense. He suggested 
that the Committee wait until further study could be made before prostitution be continued 
a s  a criminal offense because it  was essentially a victimless crime. 

Professor Lockney noted that a prostitute's pntron could not be prosecuted under 
Section 1843. The Committee Counsel stated that the patron could be prosecuted under the 
fornication psovisions of Proposal A ,  and that if he patronized the prostitute for deviate 
sexual intercourse, he could be prosecuted under the sodomy provisions of Proposal A .  

M r .  Travis suggested that the Committee should only concern itself with regulation 
of the venereal disease aspects of prostitution. He again reiterated that prostitution is 
essentially a victimless crime. The Chairman suggested that the people of North Dakota 
were not so interested in revision of the current criminal code that they would allow a 
bill to pass which did not penalize prostitution. Professor Lockney suggested that the 
whole topic of victimless crimes needed a great deal more study, but that the Committee 
has a more important job to do at the present time, which is to revise the entire criminal 
code. 

IT WAS MOVED BY PROFESSOR LOCKNEY AND SECONDED BY MR. WEBB that 
Sections 1841 through 1849 be accepted with the second alternative Section 1843 stricken 
from the draft. 

The Committee Counsel noted that Judge Erickstad had also indicated an interest 
in  providing treatment for persons involved in sexual offenses involving deviant sexual 
acts. Judge Erickstad had felt that deviate sexual activity indicated a mental abnormality. 
Where such abnormality i s  evidenced during a criminal prosecution, the judge's sentencing 
authority should include power to sentence the offender to a place where he or she would 
receive appropriate treatment. 



Representative Hilleboe questioned the desirability of the Section 1849 definitions 
differing from the definitions contained in Proposals A and B .  He felt that the same r terminology should follow through a l l  sexually related offenses. The Committee Counsel 
said Section 1849 would be contained in both alternative bills on sexual offenses. 

Thereafter, PROFESSOR LOCKNEY'S MOTION accepting Sections 1841 through 1849 
CARRIED . 

The Chairman called on Mr. Wefald for an overview of the statutes relating to 
criminal libel and slander and reading as follows: 

1 SECTION 157 1. CRIMINAL LIBEL. ) 

2 1. OFFENSE. A person is guilty of a Class A misdememor if he makes, composes, 

3 c r  dictates a libel, or procures the same to be done, or willfully publishes or circulates a 

4 libel, or  in any way knowingly or willfully aids or assists in mcking, publishing, or cir- 

5 culating a libel. (12-28-03) 

6 2. EEFENSES . It is a defense to a prosecution under this section that: 

7 a. The matter alleged to be libelous is true; (12-28-04) 

8 b .  The matter alleged to be libelous was contained in a privilege communication; 

10 c. The matter cornpitlined of was published by the e d j t o ~  or proprietor of a book, 

11 newspaper, or serial publication, or the manager of a partnership or incorporated 

12 association by which a book, newspaper, or serial publication is issued, without 

13 his knowledge or fault and against his wishes by another who had no authority from 

14 him to make the publication and whose act was disavowed by him as soon as  known. 

15 (12-28-08) 

1 SECTION 1572. SLANDER.) 

2 1. OFFENSE. A person is guilty of a class B misdemeanor i f  he falsely and maliciously 

3 uses ,  utters,  or publishes slandey over,  through, or by means of radio or television. (12-28-15) 

4 2. DEFENSES. It is a defense to a prosecution under this section that the words used, 

5 uttered, or published were true. (12-28-16) 

SECTION 1573. DEFINITIONS FOR SECTIONS 1571 AND 1572.) 

2 In sections 1571 and 1572: 



3 1. "Libel" means a defamation of a person made public with actual malice or with 

6 reckless disregard of the truth by any printing, writing, sign, picture, repre- 

5 sentation, or effigy tending to expose such person to public hatred, contempt, or 

6 ridicule, or to deprive him of the benefits of public confidence and social inter- 

7 course, or 'any defamation made public as aforesaid designed to blacken and vilify 

8 the memory of one who is dead and tending to scan?d.ize or provoke his survivii-,g 

9 relatives and friends. (12-2 8-01) 

1 0  2 .  Vublication" means a knowing display of a libel, or the parting with its immediate 

I 11 cmtcdy under circumstances which exposed the libel to be read or seen or under- 

12 stood by a persor! other than the publisher of the li5e1, although it is not necessary 

13 that the matter complained of should have been seen or read by another. (12-28-07) 

1.4 3 .  "Privileged communicationt1 means a communication made to a person entitled to 

15 or interested in t-he communication by one iiiho is also entitled to or interested or 

16 who stood in such relation to the former as to afford a reasonable ground for 

17 supposing his motive innocent. (12-28- 11) 

18 4. "Slander" means the use, utter'ance, or publishing of words with actual malice or 

19 with reckless disregard of the truth which in their common acceptance tend to 

2 0 blacken the memory of cne who is dead or to impeach the honesty, integrity, 

2 1 virtue, or reputation of a living person. (12-28-15) 

M r .  Wefald noted that this draft was a result of the Committee's decision at the last 
meeting to ask for research concerning the constitutionality of adopting criminal libel 
and slander statutes. He stated that such statutes could constitutionally be adopted i f  
truth were an absolute defense and i f  the libel or slander were made with actual malice 
or reckless disregard of the truth. 

Professor Lockney inquired as to how the criminal libel and slander provisions 
proposed squared with situations regarding invasions of privacy. In addition, he questioned. 
whether there should not be differentiation made between slander of public figures, where 
truth would be an absolute defense, and libel or dander of private citizens, where it is 
not necessary that trulh be a defense. The Committee discussed this proposition at great 
length. 

The Committee also discussed the fact that slander was limited to utteyances or 
publications made by means of radio or television. IT WAS MOVED BY REPRESENTATIVE 
ATKINSON AND SECONDED BY REPRESENTATIVE STONE that all the words after the 
word "slander" in Line 3 of Section 1572 be deleted; that the word 'lat1 be added before 
the word-"slandert1. 



The Committee discussed this motion and it was suggested that the words Ifor 
publishes" also be deleted, and that the word "or" be added before the word "utters" 
in Subsection 1 of Section 1 5 1 2 .  The Committee further discussed the need for providing 
for both criminal libel and slander. 

Thereafter, the Chairmm suggested that the Committee discontinue consideration 
of libel and slander provinicns and consider adoption of the nonsubstantive revision of 
Chapter 12-25, KDCC , provid i~g  for sentencing classifications for the current abortion 
sections. The Chairman noted that absolutely no substanEve change had been made in 
the abortion statutes. The only change was to make the pcnalty provisions in the abortion 
statuies correspond to the Cctir,lnitteels senten.--lng clasril'ications. He fiotcd that in man:< 
instances, this resulted in a greater penalty for present &ortioil offenses than was currently 
the case. The nonsubstantive revision of abortion statutes considered by ihe Committee 
reads as follotvs: 

1 SECTION I. AMENDMENT .) Section 12-25-01 of the No~th  D d i c ; ? ~  Century Code is 

2 hereby amended and reenacted to mad as follows: 

3 12-25-01. PROCURING AN ABORTION - PUNISHMENT .) Every perso;; who administers 

4 to any pregnznt woman, or who prescribes for any such woman, or who advises o r  procures 

5 any such woman to take, any me8icine, drug, or substance, or uses or employs, or procures 

6 or  advises the use, of any instrcment or other means whatever, with intent thereby to procure 

7 the miscarriage ~f such W C i m s i l ,  unless the same is  necessary to prescrve her life, s h d l  be 

8 (((punished by imprisonment in the penitentiary for not less than one yecar nor more than 

9 three years ; or in a county jail for not more than one year) ) ) guilty of a class C felony. 

1 SECTION 2 .  A&IENDMEN'l' .) Section 12-25-02 of the North Dakota Century Code is  

2 hereby zrnecded and reenacted to read as follows: 

3 12-25-02. ABORTICN - IF MOTHER OR CHILE DIES - PUNISHMENT .) Every person 

4 who administers to any woman pregnant with a quick child, or who prescribes for such 

5 woman, or who advises or procures any such woman to take, any medicine, drug', or sub- 

6 stance whatever, or who uses or employs, or procures or advises the use, of any instrument 

7 or other means with intent thereby to destroy such child, unless the same shall have been 

8 necessary to preserve the life of such mother, in case the death of the child or of the mother 

9 is produced thereby, is guilty of (((manslaughter in the first degree))) a class B felony. 



SECTION 3 .  AMENDMENT. ) Section 12-25-03 of the North Dakota C e ~ t u r y  Code is 

hereby amended and reenacted to read as follows: 

12-25-03. KILLING UNEORN QUICK CHILD IN PERFORPdING ABORTION - PUNISHhENT .) 

The willful killing of an ~mborn quick child by an injury committed upon the person of the 

mother of such child, and nnt prohibited in the preceding section, is (((manslaughter in the 

first degree))) a class B felony. 

SECTION 4. AMENIIMENT.) Section 12-25-04 of the North Dakota Century Code is 

hereby amended and reenacted to read as follows: 

12-25-04, SOLICITING OR SUBilIITTIXB '10 ATTXhlPT AT ABORTION - PUNISHMENT. ) 

Every woman who solicits of any person any medicine, drug, cp substance whatever and takes 

the same, or who submits to any opcratim or tc the use of any means whatever, with intent 

thereby to procure a miscarriage, unless the same is necessary to preserve her life, shall be 

(((punished by impriscnment in the county jail for not rnolxe than one year, or by a fine of 

not more than one thousand dollars, or by both such fine and imprisonment))) guilty of a 

class A misdemeanor. 

SECTION 5. AMENDMENT .) Section 12-25-05 of the North Dakota Century Code is 

hereby amended and reenacted to read as follows: 

12-25-05. CONCEALING STILL3IRTX OR DEATH OF INFANT - PUNISHh'lENT .) Every 

woman who endeavors either by herself or by the aid of others to conceal the stillbirth of an 

issue of her body, or the death of any issue under the age of two years, shall be (((punished 

by imprisonment in the county jail for not more than one year, or by a fine of not more t h m  

one thousand dollars, or by both such fine and imprisonment))) guilty of a class A 

misdemeanor. 

SECTION 6. AMENDMENT.) Section 12-25-06 of the North Dakota Century Code is 

hereby amended and reenacted to read as follows: 

12-25-06. CONCEALING STILLBIRTH OR DEATH OF CHILD .- SECOND OFFENSE - 

PUNISHMENT .) Every woman who, having been convicted of endeavoring to conceal the 

birth of any issue of her body or the death of any such issue under the age of two years,  



6 subsequently to such conviction endeavors to conceal m y  such birth or death of issue 

p l  of her body, shall be (((punished by imprisonment in the penitentiary for not less than 

8 two years nor more than five years) ) ) guilty of a class C felony. Every person convicted 

9 in any other state (( ( , government, )) ) or country of this offense shall be punished for any 

10 subsequent conviction in this state to the same extent as i f  the first conviction had taken 

I1 place in a court of this state. 

1 NOTE: Section 12-25-07, which does not require amendment, reads as follows: 

2 12-25-07. ABORTION - TESTIMONY OF PERSON INJURED MUST BE CORROBORATED. j 

3 Upon a trial for procuring or attempting to procure an abortion, or aiding or assisting therein, 

4 the defendant cannot be convicted upon the testimony of the person upon whom the abortion 

5 was performed unless her testimony is corroborated by other evidence. 

IT WAS MOVED BY PROFESSOR LOCIWX', SECONDED BY REPRESENTATIVE 
ATKINSON, AND CARRIED that the Committee adopt the nonscbstantive revision of 
Chapter 12-25 ,  NDCC,  which made no change in current abortion law except to make tne 
punishments attached to current abortion offenses accord with the Committee's sentencing 
classif cation plan. 

The Committee Counsel prescnted, as an alternative to the provisions on criminsl 
libel and slander, a draft defining "criminal defamation" bascd on a Georgia statute and 
reading as follows: "A person commits criminal defamation, a class A misdememor , when, 
without privi!ege to do so and with intent to defame another, living or dcad, he communicates 
matter which tends to blacken the memory of anyone who is  dead or which exposes one who 
is alive to hatred, contempt, or ridicule. It shall be a defense that the matter stated was 
true and was published with good motives and justifiable ends'." 

The Committee discussed this proposal at length an5 it was suggested by the 
Chairman that the staff do further drafting in regard to this whole area, basing the redraft 
on a general "criminal defamation" statute. Representative Atkinson inquired as to whether 
the defendant should 1-lave the burden of proving that he acted with "good motives and 
justifiable ends". The Committee Counsel noted that that was the case under current 
North Dakota law. --.. 

IT WAS MOVED BY REPRESENTATIVE HILLEBOE that the Committee adopt the 
proposed "criminal defamation" statute. THIS MOTION DIED for lack of a second and 
the Chairman directed the staff to reciraft a statute in this area using criminal defamation 
as  a base. Thereafter, the Committee recessed at 5: 05 p.m. and reconvened at 9: 00 a.m. 
on Friday, August 2 5 ,  1972,  with Vice Chairman Atkinson presiding. 

The Chairman noted that the Committee would take up the two alternative drafts 
on sentencing, which read as follows: 



ALTERNATIVE 1 

STAFF DRAFT OF SENTENCING CLASSIFICATION PLAN 
BASED ON FREVIOUS REPORT OF SENTENCING 

CLASSIFICATION SUBCORIRIITTEE 

ALTERNATIVE "A!' : 

SECTION 1.) Offenses are divided into five clnsscs, which are to be dis- 

tinguished from one another by the follo~ring maximum penalties which are authorized 

upon conviction: 

1. Class A offenses, for which a maximum penalty of twenty-five years' 

imprisonmerrt, a fine of five thcussnd dollars, or both, may be imposec'?. 

2. Class B offenses, for which a maximum penalty of five years' imprisonment, 

a fine of five thousand dollars, or both, may be imposed. 

3. Class C offenses, for which a maximum p~na l ty  of oile yesr's impyisonment, 

a fine of two thousand five hundred dollars, or both, may be imposed. 

4.  Class D offenses. for which a maximum of thirty days' imprisonment, 

a fine of five hundred dollars, or both, may be imposed. 

5. Violations, for which only a penalty consisting of a fine, restitution, 

forfeiture, or a combination of the foregoing may be imposed. A fine 

imposed upon conviction of a violation shall not exceed one hundred dollars, 

except as otherwise provided by law. 

This section shall not be construed to forbid sentencing under section 3, relating 

to extended sentences. 

ALTERNATIVE "B" : 

[SECTION 1.) Offenses are divided into six classes, which are denominated 

and subject to maximum penalties as follows: 

1. Class A felony, for which a maximum penelty of thirty yearsf imprisonment, 

a fine of ten thousand dollars, or both, may be imposed. 

2. Class B felony, for which a maximum penalty of fifteen years' imprisonment, 

a fine of ten thousand dollars, or both, may be imposed. 



8 3 .  Class C felony, for which a maximum penalty of seven years' imprisonment, 

p 9  a fine of five thousand dollars, or both, may be imposed. 

10 4. Class A misdemeanor, for which a maximum penalty of one year's imprison- 

11 ment, a fine of one thousand dollors, or both, may be imposed. 

12 5. Class B misderi;emor, for which a maximum penalty of thirty days' 

13 imprisonment, a fine of five hundred dollars , or both, may be imposed. 

14 6 .  Violation, for which a maximum penalty of a fine of five hundred dollars 

15 may be imposed. 

16 This section shall not be construed to f ~ r b i d  zentencing under section 3 ,  relating 

1 7  to extended sentences . I  

1 SECTION 2 .) 1. Every person convicted of an offense, othcr than a violation, 

2 shall be sentenced to one or a combinetion of the fol lowi~g alternatives: 

3 a. Deferred imposition of sentence. 

4 b . Probation. 

5 c. A term of imprisonment, including intermittent imprisonment. 

6 d. A fine. 
. - 

7 e .  Restitution for damages resulting from the commission of the offense. 

8 f .  Restoration of damaged property, or other appropriate work detail. 

g. Commitment to an appropriate licensed public or private institution 

for treatment of alcoholism, drug addiction, or mental disease or defect. 

Sentences imposed under this subsection shall not exceed in durstion the maximum 

sentences provided by section 1 ,  section 3 ,  or as provided specifically in a 

statute defining an offense. This subsection shall not be construed as not permitting 

the unconditional discharge of an offender following conviction. 

2 .  Every person convicted of a violation may have imposed upon him one 

or  a combination of the following alternative dispositions: 

a. Unconditional dischmge . 
b . Probation. 



c . Deferred imposition of sentence. 

d.  A fine. 

e .  Restitution for damages resulting from commission of the offense. 

f. An appropriate work detail. 

3 .  A court may, at any time prior to the time custody of a convicted offender 

is transferred to a penal institution or institution for treatment, suspend all or  a 

portion of any sentence imposed pursuant to this section. 

4. A court may, prior to imposition of sentence, order the convicted 

offender committed to an appropriate licensed public or private institution for 

diagnostic testing for such period of time as may be necessary, but not to exceed 

thirty days. The court may also order such diagnostic tcsting without ordering 

commitment to an institution. Validity of a sentence shall not be challenged on the 

ground that diagnostic testing was not performed pursuant to this subsection. If 

an offender is sentenced to jmprisonment following a commitment for diagnostic 

testing, the number of d a y s  he was confined to an institution shall be credited 
' I 

34 against his term of imprisonment. 

3 5 5 .  All sentences imposed shall be accompanied by a written statement by  

36 the court setting forth the reasons for imposing the particular sentence. The 

37 statement shall becone part of the record of the case. 

:.I SECTION 3 .) 1. A court may sentence a convicted offender to an extended 

2 sentence in accordance with the provisions of this section upon a finding that: 

3 a.  The convicted offender is a dangerous, mentally abnormal person. The 

4 court shall not make such a finding unless the presentence report, 

5 including a psychiatric examination, concludes that the offender's conduct 
I I 
8 I 

6 has been characterized by persistent aggressive behavior, and that such 

7 behavior makes him a serious danger to other persons. 
I I 

b. The convicted offender is a professional criminal. The court shall not 

r8  9 
make such a &ing unless the offender is an adult and the presentence 



report shovrs that the offender has substantial income or resources 

derived from criminal activity. 

c. The convicted offender i s  a persistent offender. The court shall not 
' I  

make such a finding unless the offender is an adult and has previously 

been convicted of [two offenses classified a s  class B or  above, or of one 

offenxe classified as  class B or  above plus two offenses classified as  

class C or  below , I  [two felonies of class B o r  above, or of one class 

B felony or above plus two offenses classified below class B felony,] 

committed at different times when the offender was an adult. 

d .  The offender was convicted of an offense which seriously endangered 

the life of another person, and the offendw hod previously been convicted 

of a similar offense. 

e .  The offender is especially dangerous because he used a destructive 

device in the commission of the offense or during the flight therefrom. 

2. The extended sentence may be imposed in the following manner: 

a. If the offense for which the offender i s  convicted is a class A [offense] 

[feiony] , the court may impose a sentence up to a maximum of life 

imprisonment. 

b. If the offense for which the offender i s  convicted i s  a class B [offense] 

[felony], the court may impose a sentence up to a maximum of imprison- 
I 

ment for [ten] [thirty] years.  

c. If the offense for which the offender i s  convicted is a class C [offense] 

[felony], the court may impose a sentence up to a maximum of imprison- 
I 

ment for [two] [fourteen] years. 

[d. If the offense for which the offender is convicted i s  a class A misdemeanor, 

the court may impose a sentence up to a maximum of imprisonment for 

two years .] 



3 .  The court shall make the finding required by subsection 1 in writing, 

and the finding of the court shall he incorporated in the record of the case. 

SECTION 4 . )  If an offender i s  sentenced to a term of imprisonment for a 

class A ,  class B ,  or class C [offense] [felony, or a class A misdemeanor], he 

shall be subject to the foliowing mandatory parole components: 

1. For a sentence to a term of years in  a range f ~ o m  fifteen years to life 

imprisonment, the parole component shall be five years.  

2.  For a sentence to a term of years in a range from three years to fifteeil 

years less one day,  the parole component shall be three years. 

3 .  For a sentence to a term in a range from one ycar to one day less than 

three years ,  the parole component shall be one year.  

The mandotory parole components set forth in this secticn shall not be served 

unless the convicted offcncler shall serve the whole of the term of imprisonmeni 
I  

to which he was sentenced. Nothing in this section s11ell prohibit the parole of 
I I  

the offender in accordance with other provisions of law. 
l 1  

SECTION 5 . )  Wheie an offense is defiiled by a statute outside of this title 

without specification of its classification pursuant to section 1,  the offense shall b e  

punishable as  provided in the stetute defining i t ,  or: 

1. If the offense is declared to be a felony, without further specification 

of punishment, it shall be punishable as  i f  it were a [class B offense] 

[class C felony] . 
2 .  If the offense i s  declared to be a misdemeanor, without further specifica- 

tion of punishment, it shall be punishable as  if it were a [class C 

offense] [class A misdemeanor]. 

The sentencing alternatives available under section 2 shall be available to a court 

sentencing an offender for commission of an offense defined by a statute outside 
I 1  

this title. The mandatory parole component provided by  section 4  shall apply to 

sentences imposed for offenses defined by statutes outside this title. 



[SECTION 5. ) Fcr the purpose of making beterminations , other than sentence 

imposition, wherein the terms "felony" or  "misdemeanor" are relevant, the term 

"felony'' shall be deemed to mean class A and class B offenses; and the term 

"misdemeanor" shall be deemed to mean class C and class D offenses.] 

SECTION 6. RIGHTS LOST.) 1. A person sentenced for a felony, from 

the time of his sentcnce until his final discharge, may not: 

a. T70te in an election, but if execution of scntence i s  suspended with or 

without the defendant being placed on probation or he is paroled after 

cornmitmcnt t~ imprisonment, he may vote during the period of the 

suspension or parole; or  

b .  Become a candidate for or hold public office. 

2 .  A public office held at the time of sentence is forfeited as of the date of 

the sentence if  the sentence i s  in this state, o r ,  i f  the sentence is in another state 

o r  in  a federal court, as  of the date a certification of the sentencc from the sentencing 

court is filed in the office of [secretary of state] who sllzll receive and file it a s  

a public document. An appeal or other proceeding taken to set aside or otherwise 

nullify the conviction or sentence does not affect the applicztion of this section, but 

i f  the conviction i s  reversed the defendant shall be restored to any public office 

forfeited under this section from the time of the reversal and shall be entitled 

to the emoluments thereof from the time of the forfeiture. 

SECTION 7. RIGHTS RETAINED BY CONVICTED PERSON.) Except as 

otherwise provided by law, a person convicted of a crime does not suffer civil 

death o r  corruption of blood or  sustain loss of civil rights or forfeiture of estate 

o r  property, but retains all of his rights,  political, personal, civil, and otherwise, 

including the right to hold public office or employment, to vote, to hold, receive, 

and transfer property, to enter into contracts, to sue and be sued, and to hold 

offices of pyivate trust in  accordance with law. 



1 SECTION 8. CERTIFICATE OF DISCHARGE .) 1. If the sentence was in 
(r 

2 this state, the order ,  certificate, or other instrument of discharge, given to a person 

3 sentenced for a felony upon his discharge after completion'of service of his sentence 

4 or  after service under probation or  parole, shall state that the defendant's r ights 

5 to vote and to hold any future public office a re  thereby restored and that he suffers 

6 no other disability by virtue of his cmviction and sentence except as otherwise 

7 provided by law. A copy of the order or. other instrument of discharge shall be 

8 filed with the clerk of the court of conviction. 

9 2 .  If the sentence was in  another state or  in a federal court and the convicted 

10 person has similarly beer, discharged by the appropriate euthorities, the [governor] 

11 of this state, upon application and proof of ihe discharge in such form as the 

12 [governor] may require,  shall issue a certificate stating thst such rights have been 

13 I-estored to him undel; the laws of this state. 

14 3. If another state having a similar statute issues its certificate of discharge 

15 to a convicted person stating that the defendant's rights have been restored, the 

16 r ights  of which he was deprived in  this state, under section 6 ,  are restored lo 

17 him in  this stete. 

1 SECTION 9 .  SAVINGS PROVISIONS .) Sections 6 ,  7 ,  and 8 do not: 

2 1. Affect the power of a court, otherwise given by  law to impose sentence 

3 o r  to suspend imposition or execution of sentence on any conditions, or  

4 to impose conditions of probation, or the power of the parole board to 

5 impose conditions of parole. 

6 2 .  Deprive or restrict the authority and powers of officials of a peml  

7 institution or  other penal facility, otherwise provided by law, for the 

8 administration of the institution or facility or for the control of the 

9 conduct and conditions of confinement of a convicted person in their 

P O  custody. 



11 3. Affect the qualifications or disqualKications otherwise required or imposed 

r2 by law for z designated office, public or  privete, or to serve as a juror 

or  to vote or  for any designated profession, t rust ,  or position, or for 

any designated license or  privilege conferred by public authority. 

4.  Affect the rights of otheys arising out of the cmviction or out of the 

conduct on which the comiction is based and not dependent upon the 

doctrines of civil death, the loss of civil r ights,  the forfeiture of estate, 

or  corruption of blood. 

5. Affect laws governing rights of inheriiance of a iimrdr-rer from his victim. 

ALTERNATIVE 2 

STAFF REDRAFT OF SECTIO?.TS 3001 - 3304, FCC 
SENTENCING 

PART C - SENTENCING 
CHAPTER 30 - GENEHAL SENTENCING PROVISIONS 

SECTION 3001. AUTIIORIZED SENTENCES. ) 

1. IN GENERAL. Every person convicted of an offense against this state sllall be  

sentenced in accordance with the pi30visions of this chapter. The term "court", as used 

in  part C of this title, includes county justices to the extent of their powers as provided 

elsewhere by law. 

2 .  FELONIES AND MlSDEMEANORS. Every pe12son convicted of a felony or a mis -  

7 demeanor shall be sentenced to one of the following alternztives: 

8 a. Probation, a split sentence or unconditional discharge as authorized by 

9 chapter 31; 

b .  A term of imprisonment as authorized by chapter 32; or 

c .  A fine as  authorized by chapter 33. A fine authorized by chapter 33 may be 

12 imposed in addition to a sentence to probation or to a term of imprisonment. 

13 [ 3 .  INFRACTIONS. Every person convicted of an infraction shall be sentenced to 

4 one of the following alternatives: 

15 a.  Probation or unconditional discharge as  authorized by chapter 31; or 



16 b. A fine as authorized by chapter 33. A fine authorized by chapter 33 may 

be imposed in addition to a sentence to probation. 1 

18 4. ORGANIZATIONS. Every organization convicted of an offense against this state 

19 shall be sentenced to one of the following alternatives: 

2 0 a. Probation or unconditional discharge as authorized by chapter 31; 

2 1 b. A fine as  authorized by chapter 33; or 

2 2 c. The special sanction authorized by section 3007. 

23 A fine authorized by chapter 33 02 the special sanction authorized by section 3007 or both 

24 may be imposed in addition to a sentence to probation. 

2 5 5 .  CIVIL PENALTIES. This chapter shall not be construed to deprive the courts 

21: of any authority conferred by law to decree a forfeiture of property, suspend, or cancel a 

27 license, require forfeiture of or disqualification from office or position, or impose any 

28 other civil penalty. An appropriate order exercising such authority may be included as 

29 part of the judgment of conviction. 

2 9 6. This section shall not be construed as prohibiting deferred imposition of 

30 sentence under section 12-53-13. 

1 SECTION 3002. CLASSIFICATION OF OFFENSES. ) 

2 1. FELONIES. Felonies ore classified for the purpose of sentence into the following 

3 three categories: 

4 a .  Class A felonies; 

5 b. Class B felonies; and 

6 c. Class C felonies. 

7 2. MISDEMEANORS. Misdemeanors are classified for the purpose of sentence 

8 into the following two categories: 

9 a. Class A misdemeanors; and 

10 b . Class B misdemeanors. 

PI1 [ 3. INFRACTIONS. Infractions are not further classified. ] 



SECTION 3003. PERSISTENT MISDEMEANANTS . ) 
1. CRITERION. A defendant convicted of a class A misdemeanor may be sentenced 

as though convicted of a class C felony if the court is satisfied that there is an exceptional 

need for rehabilitative or incapacitative measures for the protection of the public, in view 

of the fact that this is the third conviction against the defendant within five years for class 

A misdemeanors or more serious crimes. 

2.  COMPUTATION GF PRIOR CRIMES. The second crime to be counted must have 

been committed after defendant was sentenced for the first crime to be counted and the 

misdemeanor for which defendant is being sentenced under tI-ris s e c t h  must have been 

committed after defendant was sentenced for the second crime to be counted. 

3 .  REASONS. The court shall set forth in detail the ?easons for its action when- 

ever the sentence authorized in subsection 1 is imposed. 

SECTION 3004. PRESENTENCE COMBIITMENT FOR STUDY .) In cases where a term 

of imprisonment of more than one year is authorized end the court is of the opinion that 

imprisonment presently appears to be warranted but desires more detailed information as 

a basis for determining the appropriate sentence than has been provided by the presentence 

report,  the court may commit a convicted defendant to the custody of the 

for a period not exceeding ninety days. The shall 

conduct a complete study of the defendant during that time, inquiring into such matters as 

the defendant's previous delinquency or criminal experience, his social background, his 

capabilities, his mental, emotional and physical health, and the rehabilitative resources 

or  programs which may be available to suit his needs. Ry the expiration of the period of 

commitment, or by the expiration of such additional time as the court shall grant, not 

exceeding a further period of ninety days, the defendant shall be returned to the court 

for final sentencing and the court shall be provided with a written report of the results of 

the study, including whatever recommendations the believes will be 

5 helpful to a proper resolution of the case. An order committing a defendant under this 



16 section shall be a p~ovisional sentence to imprisonment for the maximum term authorized 

q 7  by chapter 32. After receiving the report and the recommendations, the court shall proceed 

18 finally to sentence the defendant in accordance with the sentencing alternatives available 

19 under section 3001. 

1 [SECTION 3005. RESENTENCES . ) 
2 1. INCREASED SBN11'ENCES. Where a conviction has been set aside on direct review 

3 or  collateral attack, the court shall not im?ose ti new sentence for the same offense or for a 

4 different offense based on t!le same conduct, which is more severe than the prior sentence 

5 less the portion of the prior sentence previo:lsly satisfied, unless the court concludes that 

6 a more severe sentence is war~anted  by c~nduc t  of the defendant cccurring subsequent to 

the prior sentence. 

2. REASONS. The court shall set forth in detail the for its action whenever 

a more severe sentence is imposed on resentencing. ] 

SECTION 3006. CJASSIFICATION OF MISDEMEANORS DEFINED OUTSIDE THIS TITLE .) 

If the maximum imprisonment authorized for a misdemeanor defined outside this title exceeds 

thirty days, the offense shall be a class A misdemeanor; i f  such imprisonment is thirty days 

o r  less ,  a class B misdemeanor; if there i s  no such imprisonment, En infraction. Notwith- 

standing the classification provided in this section, the term of imprisonment imposed shall 

not exceed the maximum authorized by the statute defining the offense, and the offense shall 

not be deemed a crime if  the statute defining the offense provides that it i s  not a crime. 

SECTION 3007. SPECIAL SANCTION FOR ORGANIZATIONS . ) When an organization is 

convicted of an offense, the court may require the organization to give notice of its convic- 

tion to the persons or class of persons ostensibly harmed by the offense, by mail or by 

advertising in designated areas or by designated media or otherwise. 

CHAPTER 31 - PROBATION AND UNCONDlTIONAL DISCHARGE 

SECTION 3101. CRITEliIA FOR UTILIZING CHAPTER .) 

1. ELIGIBILITY. A person who has been convicted of an offense may be sentenced to 

4 probation or unconditional discharge as provided in this chapter. 



2 .  CRITERIA. The court shall not impose a scntence of inprisonment upon a person 

unless,  having regard to the nature and circumstances of the offense and to the history and 

character of the defendant, it is satisfied that imprisonment is the more appropriate sentence 

for the protection of the public because: 

a .  There i s  undue risk that during a period of probation the defendant will 

commit another* crime; 

b .  The defendant is in need of correctional treatment that can most effectively 

be provided by a sentence to imprisonment under chapter 33; or 

c.  A sentence to probation or unconditional d i s c k r g e  will unduly depreciate 

the serious~icss of the defendant's crime, or undermine respect for law. 

3 .  FACTORS TO BE CONSIDERED. The following fachrs , or the converse thereof 

where appropriate, while not controlling the discretion of the court, shall be accorded 

weight in making detcrminsltions called for by subsection 2: 

a .  The defendont.'~ crirninal conduct neither* caused nor threatened serious 

harm to another person or his property; 

b .  The defendant did not plan or expect that his criminal conduct would cause 

or threaten serious harm to another person or his property; 

c . The defendant acted under strong provoc%tion; . 

d.  There were substantial grounds which, though insufficient to establish a 

legal defense, tend to excuse or justify the defendant's conduct; 

e .  The victim of the defendant's conduct induced or facilitated its commission; 

f .  The defendant has made or will make restitution or reparation to the victim 

of his conduct for the damage or injury which was sustained; 

g. The defendant has no history of prior delinquency or criminal activity, or 

has lead a law-abiding life for a substantial period of time before the com- 

mission of the present offense; 

h.  The defendant's conduct was the result of circumstances unlikely to recur; 



The character, history and attitudes of the defendant indicate that he is 

unlikely to commit another crime; 

The delendant is particularly likely to respond affirmatively to probationary 

treatment; 

The imprisonment of the defendant would entail undue hardship to himself 

or his dependents; 

The defendant is elderly or in poor health: 

The defendant did not abuse a public position of responsibility or trust; and 

The defendant cooperated with law enforcement authorities by bririging other 

offcnaers to justice, or otherwise cooperated. 

Nothing herein shall be deemed to require explicit reference to these factors in a presentence 

report or by the court at sentencing. 

SECTION 3102.  INCIDENTS OF PROBATION .) 

1. PERIODS. Unless terminated as provided in subsection 2 ,  the peyiods during 

which a sentence to probation shall remain conditional and be subject to revocation are: 

a.  For a felony , five years; 

b . For a misdemeanor, two years; 

c . For an infraction, one year. 

2 .  EARLY TERI'IIINATXN. The court may terminate a period of probation and dis- 

charge the defendant at any time earlier than that provided in subsection 1 if warranted 

by the conduct of the defendant and the ends of justice. 

3.  FINAL JUDGMENT. Notwithstanding the fact that a sentence to probation can 

subsequently be modified or revoked, a judgment which includes such a sentence shall 

constitute a final judgment for all other purposes. 

SECTION 3103.  CONDITIONS OF PROBATION; REVOCATION. ) 

1. IN GENERAL. The conditions of probation shall be such as the court in its 

discretion deems reasonably necessary to ensure that the defendant will lead a law-abiding 



p 4  life or  to assist him to do so. The court shall provide as nn explicit condition of every 

5 sentence to probation that the defendant not commit another offense during the period for 

6 which the sentence remains subject to revocation. 

7 2. APPROPRIATE CONDITIONS. When imposing a sentence to probation, the court 

8 may, as a condition of the sentence, :*eq;lire that the defendant do any one or more of the 

g following: 

10 a. Work faithfully at a suitable employment or faithfully pursue a course of 

11 study or of vocational training that will equip him for suitable employment; 

12 b. Undergo available medical or psychiatric treatment and remain in a t2ecified 

institution if required for thzt purpose; 

c.  Attend or reside in a facility established for the instruction, recreation, or 

residence of persons on probation; 

d.  Support his dependents and meet other family responsibilities; 

e .  Make restituti.cn or reparation to the victim of his  conduct for the danagc or 

injury which was sustained, or perform other reasonable assigned work. 

When restitution or reparation is a condition of the sentence, the court shall 

fix the amount thereof, which shall not exceed zn amount the defendant can 

or will be able to pay, and shall fix the manner of performance; 

f .  Pay a fine authorized by chapter 33; 

g. Refrain from possessing a firearm, destructive device, or other dangerous 

weapon unless granted written permission by the court or probation officer; 

h .  Refrain from excessive use of alcohol, or  any use of narcotics or of another 

dangerous or abusable drug without a prescription; 

i .  Report to a probation officer at reasonable times as directed by the court or  

the probation officer; 

j .  Permit the probation officer to visit him at reasonable times at his home or 

elsewhere; 



k .  Remain within the jurisdiction of the court, unless granted permission to 

leavc by the court or  the probation officer.; 

1. Answer all reasonable inquiries by the probation officer and promptly notify 

the probation officer of any change in address or employment; 

m.  Satisfy any other conditions reasonably related to his rehabilitation. 

3 .  CERTIFICATE. When a defendant is sentence? to probation, he shall be given a 

certificate explicitly setting forth the conditions on which he is being released. 

4. MODIFICATION; REVOCATION. The court may modify or enlarge the conditions 

of a sentence to probation at any time prior to the expiration c r  termination of the period 

for which the sentence remains conditional. If the defendant violates a condition at any 

time prior to the expiration or termination of the period, the court may continue him on 

the existing sentence, with or without modifying or enlarging the conditions, o r ,  i f  such 

continilation, modification, or enlargement is not appropriate, may impose any other 

sentence that was available under section 3001 at the time of initial sentencing. 

5. TRANSFER TO ANOTHER COURT'S JURISDICTION. Jurisdiction over a proba- 

tioner may be transferred f ~ o m  the court which imposed the sentence to another court of 

this state, with the concurrence of both courts. Retransfers of jurisdiction may also occur 

in  the same manner. The court to which jurisdiction has been transferred under this sub- 

section shall be authorized to exercise all powers permissible under this chapter over the 

defendant. 

SECTION 3104. DURATION OF PROBATION. ) 

1. COMMENCEMENT; MULTIPLE SENTENCE. A period of probation commences on 

the day it is imposed. Multiple periods, whether imposed at the same time or at different 

times, shall run concurrently. Periods of probation shall also run concurrently with any 

federal, state, or local jail, prison or parole term for another offense to which the defen- 

dant is or becomes subject during the period. 
-.. 

2. DELAYED ADJUDICATION. The power of the court to revoke a sentence to 

probation for violation of a condition shall extend for the duration of the period provided 



in section 3102 and for any further period which i s  reasonably necessary for the adjudica- 

tion of matters arising before i ts  expiration, provided that some affirmative manifestation 

of an intent to conduct a revocation hearing occurs prior to the expiration of the period 

and that every reasonable effort is made to notify the probationer and to conduct the 

hearing prior to the expiration of the period. 

SECTION 3105. UNCONDITIONAL DISCHARGE .) Thc court m a y  sentence a pewon 

convicted of an offense other than a class A or class B felcny to an unzonditiond dis- 

charge without imprisonment, fine, conditions, or probationnry supervision if  it is of 

the opinion that imposition of conditions upoil the defendant's release would not be useful. 

If a sentence of unconditional discharge i s  imposed for a crime, the court shall set forth 

in  detail the reasons for its acticn. 

SECTION 3106. SPJ,IT SENTENCE .) When imposing a sentence to probation for a 

felony or  a class A misdemeanor, the court, in additicn tc imposing conditions under 

section 3103, may as part of the sentence commit the cicfmdant to the custody of 

at whatever time or for such intervals within the period of probation 

as  the court shall determine. The period of commitment shall not exceed six months. 

Interval commitments shall not be required unless the has certified that 

appropriate facilities a re  available. That the defendant submit to commitment imposed 

under this section shall be deemed a condition of probation for the purposes of subsection 

4 of section 3103. 

CHAPTER 32 - IMPRISONMENT 

SECTION 3201. SENTENCE OF IRIPRISONhlENT; INCIDENTS .) 

1. AUTHORIZED TERMS. The authorized terms of imprisonment are: 

a. For a class A felony, no more than thirty years;  

b .  For a class B felony, no more than fifteen years; 

c. For a class C felony, no more than seven years; 

d.  For a class A misdemeanor, no more than one year; 

e. For a class B misdemeanor, no more than thirty days. 

Such terms shall be administered as  provided in part C of this title. 



2 .  COhlPONENTS OF MAXIhlUhl TERN FOR INDEFINITE SENTENCE. A sentence 

of imprisonment of more than six months shall be an indefinite sentence. The maximum 

term of every indefinite sentence imposed by the court shall include a prison component 

and a parole component. The parole component of such maximum term shall be one-third 

for terms of nine years or  less; three years for terms between nine and fifteen years;  and 

five years  for terms more than fifteen years; and the prison component shall be the 

remainder of such maximum term. If, however, the parole component so computed i s  

less  than three years ,  the court may increase it up to three yehrs. 

( ( ( 3 .  MlNIMUhI TERN. An indefinite sentence for a class A or class B felony shall 

have no minimum term unless by  the affirmative action of the court a term i s  set at no 

n o r e  than one-third of the prison component actually imposed. No other indefinite sentence 

shall have a minimum term. The court shall not impose a minimum term unless, having 

regard to t,he nature and circumstances of the offense and the history and character of the 

defendant, it is  of the opinion that such a term is required because of the exceptional features 

of the case,  such as  warrant imposition of a term in the upper range under section 3202.  

The court shall set forth i ts  reasons in detail. Except in the most extraordinary cases ,  the 

court shall obtain both a presentence report and a report from the 

under section 3004 before imposing a minimum term. 

4. hIINIhlUM TERM; ALTERNATIVE; FURTHER POWERS. In lieu of imposing a 

minimum term, the court may make a recommendation to the parole board as to when the 

defendant should first be considered for parole. The court shall not recommend a parole 

eligibility date which is  beyond the time when the court could have fixed a minimum term 

under subsection 3 .  The court shall have the authority to reduce an imposed minimum 

term to time served upon motion of made at any time, 

upon notice to the United States Attorney. )) ) 

SECTION 3202.  UPPER-RANGE IMPRISOrU'AlENT FOR DANGEROUS FELONS .) 

1. AUTHORIZATION. The maximum term for a felony shall not be set at more than 

twenty years  for a class A felony, ten years for a class B felony, or five years for a class 



C felony unless, having regard to the nature and circumstances of the offense and the 

history and character of the defendant as it relates to that offense, the court is of the opinion 

6 that a term in excess of these limits is required for the protection of the public from further 

7 criminal conduct by the defendant because the defendant is a dangerous special offender. 

8 2 .  DEFINITIONS. A defendant is a dangerous special offender far purposes of 

9 this section if: 

10 a .  He has previously been convicted of two cr more felonies committed on 

11 occasions different from one another and from such felony and for one or 

more of such convictions he nas been imprisoned prior to the commission 

of such felony, and less than five years have elapsed between the com- 

mission of such fc-lony and either his release, on parole or otherwise, from 

imprisonment for one such conviction or his cor~~inission of the last such 

16 previous felony; or 

17 b. He committed such felony as  part of a pattern of criminal conduct which 

18 constituted a substantial source of his income, and in which hs manifested 

19 special skill or expertise; or 

20 c. His mental condition i s  ~bno~ma!. , and makes him a serious danger to the 

safety of others, and he committed such felony as  an instance of aggressive 

behavior with heedless indifference to the consequences of such behavior. 

An offender shall not be found to be a dangerous special offender under 

this paragraph unless the court has obtained a report from the 

under section 3004 which includes the results of a comprehensive 

psychiatric examination; 

2 7 . d .  Such felony was, or he committed such felony in furtherance of, a 

2 8 conspiracy with three or more other persons to engage in a pattern of 

criminal conduct and he did, or agreed that he would, initiate, organize, 

plan, finame, direct, manage, or supervise all or part of such conspiracy 

31 or conduct, or give or receive a bribe or use force as all or part of such 

conduct; or 
. 



e .  He manifested his special dangerousness by using a firearm or destructive 

device in the commission of the offense or flight therefrom. 

A conviction shown on direct or collateral review or at the hearing to be invalid or for 

which the defendant has becn pardoned on the ground of innocence shall be disregarded 

for purposes of subparagraph a .  In support of findings under subparagraph b , it may be  

shown that the defendant h ~ s  had in his own nnrce or undor his control income or property 

not explained as derived from a scurce other than such conduct. For purposes of sub- 

paragraph b ,  a substantial source of income means a source of income which for any 

period of one year or more exceeds the minimum wage, determined on the basis of a forty- 

hour week and o fifty-week ye'zr, withcut reference to exceptions , under section 6 (a) (1) 

of the Fair Labor Standards Act of 1938 (52 stat. 1602, as amended 83 stat. 838) , and as 

hereafter amended, for an enlpioyee engaged in commerce or in the production of goods 

for commerce, and which for the same period exceeds fifty percent of the defendant's 

declared adjusted gross income under chapter 57-38. For puiaposes of subpa~*agraph b , 

special skill or expertise in criminal conduct includes unusual knowledge, judgment or 

ability , including manual dexterity , facilitating the initiation, organizing, planning, 

financing, direction, management, supervision, execution, or concealment of criminal 

conduct, the enlistment of occomplices in such conduct, the escape from detection or 

apprehension of such conduct, or the disposition of the fruits or proceeds of such conduct. 

~ c e s  For purposes of subparagraphs b and c ,  criminal conduct forms a pattern if  it embrn 

criminal acts that have the same or similar purposes, results,  p~rticipants , victims, o r  

methods of commission, or otherwise are interrelated by distinguishing characteristics 

and are not isolated events. 

3 .  NOTICE. Whenever an attorney charged with the prosecution of a defendant 

in a court of this state for an alleged felony committed when the defendant was over the 

58 age of eighteen years has reason to believe that the defendant is a dangerous special 

P 
;g offender such attorney, a reasonable time before trial or acceptance by the court of a 



plea of guilty (((or nolo contendere. )) ) may sign and file with the court, and may amend, 

a notice specifying that the defendant is  a dangerous special offender who upon conviction 

for such felony is subject to the imposition of a sentence under subsection 1, and setting 

out with particularity the reasons why such attorney believes the defendant to be a dan- 

gerous special offender. In no case shall the fact that the defmdant is alleged to be  a 

dangerous special offendel- be an issue upon the trial of such fe1or.y , be disclosed to the 

ju ry ,  or  be disclosed, before any plea of guilty (((or nolo contendere) ) )  or verdict or  

f i n ~ n g  of guilt, to the presiding judge without the consent of the parties. If the court 

finds that the filing of the notice as  a public record moy prejudice fair consideration of 

a pending criminal matter, it may order the notice sealed and the notice shall not be 

subject to subpoena or public inspection during the pendency of such crin~inal matter, 

except on order of the court ,  but shall be subject to inspection by the defendant alleged 

to be  a dangerous special offender and his counsel. 

4.  HEARING. Upon any plen of guil!y (!(or nolo contendere))) or verdict or 

finding of guilt of the defendant of such felony, a hearing shall be held, before sentence 

is imposed, by the court sitting without a jury. Except in the most extraordinary cases ,  

the court shall obtain both a presentence report and a report from 

under section 3004 before holding a hearing ufider this subsection. The 

court shall fix a time for the hearing, and notice thereof shall be given to the defendant 

and the prosecution at least ten days prior thereto. The court shall permit the prosecu- 

tion and counsel for the defendant, or the defendant if he is not represented by counsel, 

to inspect the presentence report sufficiently prior to the hearing as to afford a reason- 

able opportunity for verification. In extraordinary cases,  the court may withhold 

material not relevant to a proper sentence, diagnostic opinion which might seriously 

disrupt a program of rehabilitation, any source of information obtained on a promise 

of confidentiality, and material previously disclosed in open court. A court withholding 

all o r  part of a presentence report shall inform the parties of its action and place in  the 

record the reasons therefor. The court may require parties inspecting all or part of a 

presentence report to give notice of any part thereof intended to be controverted. In 



connection with the hearing, the defendant shall be entitled to the assistance of 

counsel, and t3e defendslnt and the pr~secution shall be entitled to compulsory process, 

and cross-examination of such witnesses as appear at the hearing. A duly authenticated 

copy of a former judgment or commitment shall be prima facie evidence of such former 

judgment or commitment. If it zippews by a preponderance of the information, including 

information submitted during the t r i d  of such felony and the sentencing heaying and so 

much of the presentence report as  the court relies upon, that the defendant is a dangerous 

special offender, the court shall sentence the defendant to imprisonment for an appropriate 

term as specified in subsection 1. The court shall place in the record its findings including 

an  identification of the information relied upon in mzking such findings, and its reasons 

for the sentence imposed. 

SECTION 3203.  C O M M I T R E ~ T  TO CORRECTIONAL IhTSri'XTUTIONS . ) 

1. IN GENERAL. A person sentenced to imprisonment for a felony (((or a mis- 

demeanor))) under this chapter or for nonpayment ol: a fine under chaptel* 33 shall be 

committed for the term designated by the court to the custody ~f 

which shall specify the place of confinement where the sentence shall be served. 

2.  ALCOHOLICS OH NARCOTICS ADDICTS. If the court detemiines after a study by 

under section 3004 that an offender is an alcoholic or a narcotics addict and thzt 

he can be treated, the court as  part of its sentence may recommend that he be confined and 

treated in appropriate licensed facilities for the rehabilitation of alcoholics or narcotics 

addicts. 

SECTION 3204.  CONCURRENT AND CONSECUTIVE TERMS OF IMPRISONMENT .) 

1. AUTHORITY OF COURT. When multiple sentences of imprisonment are imposed 

on a person at the same time or when a term of imprisonment is imposed on a person who is 

already subject to an undischarged term of imprisonment, the sentences shall run con- 

currently or consecutively as determined by the court. Sentences shall run concurrently 

unless otherwise specified by the court. 



-' 2 .  MULTIPLE SENTENCES. A defendant may rlct be sentenced consecutively for 

more than one offense to the extent: 

a.  One offense is  an included offense of the other; 

b . One offense consists only of a conspiracy, ctternpt , solicitation, or other 

form of preparation to commit, or facilitation of,  the other; or 

c. The offenses differ only in that one is defined to prohibit a designated kind 

of conduct gene~ally and the other to prohibit a specific instance of such 

conduct . 
3. NAXIMUM LIMITS WHERE FELONY INVOLVED. The aggregate maximum of con- 

secutive sentences to which a defendant may be subject shall not exceed the maximuin 

term autno~ized by subsection 1 of section 3201 for the most serious felony involved, except 

that a defendant being sentenced for two or more class C felonies may be subject to an 

aggregate maximum not esceedi1;g that authorized by subsection 1 of section 3201 for a 

class B felony i f  each class C fe!my was committed as part of a different course of 

conduct or each involved a substai:ially differeilt cikiinal objective and a defendant 

being sentenced for two or more class E felonies may be subject to an aggregate naxi- 

mum not exceeding that authorized by subsection 1 of section 3201 for a class A felony 

if  each class E felony was committed as port of a different course of conduct or each 

involved a substmtially different criminal objective. 

4. hlAXIMUM LIMITS FOR MISDERIEANORS . When sentenced only for misdenmmors , 

a defendant may not be consecutively sentenced to more than one year,  except that a 

defendant being sentenced for two or more class A misdemeanors may be subject to an 

aggregate maximum not exceeding that authorized by section 3201 (1) for a class C felony 

if each class A misdemeanor was committed as part of a different course of conduct or 

each involved a substantially different criminal objective. 

5 .  CRITERIA AhTD REASONS. The court shall not impose a consecutive sentence 

unless, having regard to the nature and circumstances of the offense and the history and 

character of the defendant, it is of the opinion that such term is required because of the 

exceptional features of the case, for reasons which the court shall set forth in detail. 



36 6. APPLICATION TO MULTIPLE PROCEEDIf\TGS. The limitations provided in this I 
I 

p 3 7  section shall apply not only when a defendant is sentenced at one time for multiple offsnses 

38 but also when a defendant is sentenced at different times for multiple offenses all of which 

39 were committed prior to the imposition of any sentence for any of them. 

4 0 7. EFFECT OF CONSECUTIVE TERMS. In determining the effect of consecutive 

41 sentences and the manner in which they will be served, the parole board shall treat the 

42 defendant as though he has been committed for EI single term which is the aggregate of 

43 the maximum terms validly imposed. Any such term longer than six months shall have 

44 the foiiowing incidents: The parole component of such single term shall be one-third for 

45 terms of nine years or less, except that, if one-third of such single term is less than three 

46 years,  the parole component slid1 be the aggregate of the parole components of the terms 

47 imposed, but no more than three yews; three years for terms between nine and fifteen years; 

48 and five years for terms more than fifteen years. 

4 9 8. EFFECT OF FEDERAL SENTENCES. Subject to any permissible cumulation of 

50 sentences explicitly authorized by this section, the shall 

51 automatically award credit against the maximum term of any sentence for all time served 

52 in a fedcral penal institution since the commission of the state offense or offenses. 

. 1' SECTION 3205. CALCULATION OF TERNS OF II\ZPRISONMENT .) 

2 1. CO&IhIENCEMENT OF SENTENCE. The sentence of imprisonmefit of any person 

3 convicted of an offense shall commence to run from the date on which such person is re- 

4 ceived at the institution at which the sentence is to be served. 

5 2 .  CREDIT. The shall give credit toward service of the maxi- 

6 mum term of a sentence to imprisonment for all time spent in custody as a result of the 

7 offense or acts for which the sentence was imposed. 

8 3. OTHER CHARGES. If a defendant is arrested on one charge and later prosecuted 

g on another charge growing out of conduct which occurred prior to his arrest, the 

r ' O  
shall give credit toward service of the maximum term of any sentence to 

11 imprisonment resulting from such prosecution fm all time spent in custody under the former 

12 charge which has not been credited against another sentence. 



CHAPTER 33 - FINES 

SECTION 3301. AUTHORIZED FINES. ) 

1. DOLLAR LIMITS. Except as otherwise provided for an offense defined outside 

this title, a person who has been convicted of an offense may be sentenced to pay a fine 

which does not exceed: 

a .  For a class A or a class B felony, ten thousand dollars; 

b . For a class C felony, five thousand dollars; 

c.  For a class A misdemeanor, one thousand dollars; 

d .  For a class B misdemeanor or an infraction, five hundred dollars. 

2 .  ALTERNATIVE MEASURE. In lieu of a fine imposed under subsection 1 ,  a person 

who has been convicted of an offense through which he derived pecuniary gain or by which 

he caused personal injury or  property damage or loss may be sentenced to a fine which 

does not exceed twice the gain so derived or twice the loss caused to the victim. 

SECTION 3302. IMPOSITION OF FINES . ) 
1. CRITERIA. In determining the amount and the method of payment of a fine, 

the court shall, insofar as practicable, proportion the fine to the burden that payment will 

impose in view of the financial resources of the defendant. The court shall not sentence a 

defendant to pay a fine in any amount which will prevent him from making restitution or 

reparation to the victim of the offense, or which the court is not satisfied that the defendant 

can pay in full within a reasonable time. The court shall not sentence the defendant to 

pay a fine unless: 

a. He has derived a pecuniary gain from the offense; 

b. He has caused an economic loss to the victim; or 

c. The court is of the opinion that a fine i s  uniquely adapted to deterrence 

of the type of offense involved or to the correction of the defendant. 

2 .  INSTALLMENT OR DELAYED PAYMENTS. When a defendant is sentenced to pay 

a fine, the court may provide for the payment to be made within a specified period of time 



or  in specified installments. If no such provision is made a part of the sentence, the fine 

shall be payable forthwith. 

3 .  NONPAYMENT. When a defendant is sentenced to pay a fine, the court shall 

not impose at the same time an alternative sentence to be served in the event that the fine 

is not paid. The response of the court to nonpayment shall be determined only after the 

fine has not been paid, as provided in section 3304.  

SECTION 3303. REMISSION OF FINE, 1 A defendant who has been sentenced to pay 

a fine and who has paid any part thereof may at any time petition the sentencing court for 

a remission of the unpaid portion. If it appears to the satisfaction of the court that the 

circumstances which warranted the imposition of the fine in the amount imposed no longer 

exist or that it would otherwise be unjust to require payment of the fine in full, the court 

may remit the unpaid portion in whole or in part or may modify the method of payment. 

SECTION 3304. RESPONSE TO NONPAYMENT. ) 

1. RESPONSE TO DEFAULT. When an individual sentenced to pay a fine defaults 

in the payment of the fine or in any installment, the court upon the motion of the state's 

attorney or the attorney general, or upon its own motion may require him to show cause 

why he should not be imprisoned for nonpayment. The court may issue a warrant of 

arrest o r  a summons for his appearance. 

2 .  IMPRISONMENT; CRITERIA. Following an order to show cause under sub- 

section 1, unless the defendant shows that his default was not attributable to an inten- 

tional refusal to obey the sentence of the court, or not attributable to a failure on his 

part to make a good faith effort to obtain the necessary funds for payment, the court 

may order the defendant imprisoned for a term not to exceed six months if the fine was 

imposed for conviction of a felony or thirty days if the fine was imposed for conviction 

of a misdemeanor or an infraction. The court may provide in i ts order that payment 

or  satisfaction of the fine at any time will entitle the defendant to his release from such 

imprisonment o r ,  after entering the order,  may at any time reduce the sentence for good 

16 cause shown, including payment or satisfaction of the fine. 



17 3. MODIFICATION OF SENTENCE. If it appears that the default in the payment 

18 of a fine is excusable under the standards set forth in subsection 2, the court may enter 

19 an order allowing the defendant additional time for payment, reducing the amount of the 

20 fine or of each installment, or remitting the unpaid portion in whole or in part. 

2 1 4 .  ORGANIZATIONS. When a fine is imposed on an organization, it is the duty of 

22 the person or persons authorized to make disbursement of the assets of the organization, 

23 and their superiors, to pay the fine from assets of the organization. The failure of such 

24 persons to do so shall render them subject to imprisonment under subsections 1 and 2. 

2 5 5 .  CIVIL PROCESS. Nothing in this section shall be deemed to alter or interfere 

26 with employment for collection of fines of any means authorized for the enforcement of 

27 money judgments rendered in favor of this state. 

The Chairman called on Committee Counsel for an overview of the two alternative 
drafts on sentencing. 

The Committee Counsel noted that Alternative 1 was based on the work of the 
Committee's Subcommittee on Sentence Classification. The first section of Alternative 1 
was split into two alternatives: one representing the offense classification first used by 
the Committee (wherein the terms "felony" and "misdemeanor" were not used); and 
the other divided according to the sentence classification contained in the proposed FCC. 

The Committee Counsel noted that Section 2 of Alternative 1 provided a wide range 
of sentencing alternatives including intermittent imprisonment, restitution for damages, 
restoration of damaged property, appropriate work details, and commitment to appropriate 
institutions for treatment of alcoholism, drug addiction, or mental disease or defect. That 
same range of sentences was available for conviction of "violations", with the exception 
that imprisonment would not be allowed. 

Section 2 also provides for presentence commitment of a convicted offender for 
diagnostic testing with the period limited to 30 days. 

Section 3 of Alternative 1 is a provision for an extended sentence when certain 
findings are made, such as the fact that the offender is dangerous and mentally 
abnormal. A sentence can be extended under Section 3 up to life imprisonment in 
the case of a Class A felony, and double the maximum potential imprisonment for the 
other felonies and Class A misdemeanors. 

The Committee Counsel explained that Section 4 provided for a "mandatory 
parole component'' which is a parole component which would be served by an offender 
who served his total term of imprisonment. 

The Committee Counsel noted that Section 5 of Alternative 1 provided for the 
p. situation where an offense was defined outside of Title 12 simply as a "felony" or a 



"misdemeanor". In that case, the offense would be referred to the adopted sentence 
classification plan and would be either a Class C felony or a Class A misdemeanor as 

/* the case may be. 

In addition, the Committee Counsel stated that under Section 5 the sentencing 
alternatives available to the court and the mandatory parole component provision would 
be available for handling offenders convicted of crimes defined outside of Title 12.  

The Committee Counsel noted that Sections 6 through 9 of Alternative 1 provided 
a general statement concerning disqualifications resulting from conviction. Section 6 
indicates that a person sentenced for a felony, from the time of sentence until final dis- 
charge, was prohibited from voting (unless the sentence was suspended, or he was 
paroled); becoming a candidate for or holding public office; or completing a term of 
public office to which he was appointed or elected prior to the date of sentence. In 
addition, Section 8 provides for automatic issuance of a certificate of discharge upon 
completion of a sentence, which is an opposite provision from current North Dakota law. 
Current North Dakota law requires a former convict to affirmatively seek restoration 
of his civil rights from the Pardon Board. The Committee Counsel noted that Section 76 
of the State Constitution did not mandate that the Board of Pardons retain jurisdiction 
over restoration of civil rights. 

The Committee Counsel noted that Alternative 2 is based on the provisions of Sec- 
tions 3001 through 3304 of the FCC. Alternative 2 is broken into four chapters dealing 
with sentencing in general; use of probation, unconditional discharge, and split sentence; 
sentences to imprisonment; and criteria for the use of fines. 

Section 3001 of Alternative 2 sets forth the general range of sentences available 
for felonies, misdemeanors, and "infractions" . They include probation, a split sentence, 
unconditional discharge, a fine, and, in the case of felonies or misdemeanors, a term 
of imprisonment. 

The classification of offenses i s  the same as that which the Committee has been 
working with since late spring of this year. In addition, the length of potential sentence 
for that offense classification is the same. 

Section 3004 authorizes a presentence commitment for study, and differs from 
Alternative 1 in that the period of commitment may be initially for 90 days, with an 
additional period of up to 90 more days upon order of the Court. 

Section 3005 authorizes resentences after a conviction has been set aside which 
may be more severe than the prior sentence, with credit given for that portion of the 
prior sentence served. The Committee Counsel noted that Alternative 1 contained no 
such provision, nor is such a provision contained in present North Dakota statutory law. 

Section 3007 of Alternative 2 provides a special criminal sanction for organizations 
which would require "organizations" to give notice of a conviction to the person or class 
of persons who seem to have been harmed by the offense committed by the organization. 
The notice is to be given by mail or by appropriate advertising media. 

The Committee Counsel stated that Chapter 31, comprising Sections 3101 through 
3106, set forth the criteria for utilizing the sentences to probation, a split sentence of 
imprisonment, or "unconditional discharge". Subsection 2 of Section 3201 sets forth 
the sentencing philosophy that probation should be the first sentence considered, with 



imprisonment not being imposed unless there is great risk that the defendant will commit 

r another crime during his probationary' period; or that he is in need of correctional treat- 
ment which can only be provided in an incarcerative institution; or that sentencing him to 
probation would unduly depreciate the seriousness of his crime, or undermine respect 
for the law. 

The Committee Counsel stated that Section 3202 placed time limits on periods of 
probation by providing that they should only be revocable for a period of five years in 
the case of a felony, for a period of two years in the case of a misdemeanor, and for a 
period of one year in the case of an infraction. Of course, the court retains authority 
to terminate a probationary period earlier than those dates. 

Section 3103 sets forth certain conditions which the court may assign as the basis 
for granting probation. The court must provide as an explicit condition of every sentence 
that the defendant not commit another offense during his probationary period. In addition, 
Section 3103 provides that a defendant sentenced to probation i s  to be given a certificate 
which explicitly sets forth the conditions of his release. 

Section 3106 authorizes the "split sentence" which means that the defendant could 
be sentenced to probation with intermittent periods of imprisonment. For instance, a 
defendant could be sentenced to probation so that he could work at his normal employment 
during the week, but spend the weekends in an incarcerative facility. 

Chapter 32 of Alternative 2, comprising Section 3201 through 3205 has to do with 
sentencing a defendant to a term of imprisonment. The Committee Counsel noted that the 
provisions of Section 3201 relating to minimum terms had been deleted from the draft since 
the Committee had previously indicated that no provision should be made for minimum terms. 

Section 3202 deals with upper range imprisonment for dangerous special offenders, 
and is based at setting the maximum punishment for felonies at 20 years for a Class A 
felony, 10 years for a Class B felony, and 5 years for a Class C felony. The upper range 
punishment authorized would thereafter be set within the limits established by Section 3201, 
which are  familiar to the Committee. 

Subsection 3 of Section 3202 would require a prosecutor to give notice of the fact 
that he was seeking sentencing of a particular offender under the extended sentence 
provision, and a separate hearing would be held to determine whether that type of sentence 
should be used. 

Subsection 2 of Section 3203 allows the court to recommend confinement for treatment 
of those offenders who are  either alcoholics or narcotics addicts. 

Section 3205 provides that sentences of imprisonment are to commence from the date 
when the person is received at the institution in which the sentence is to be served, and 
the offender is to be given credit for all time previously spent in custody as a result of 
arrest  for the offense for which the sentence was imposed. This is  contrary to current 
North Dakota law which provides that a sentence is to commence on the date of the judgment. 

The Committee Counsel also noted that Subsection 2 of Section 3201 provided for a 
parole component for every term of imprisonment exceeding six months. 

This parole component differs from the mandatory parole component contained in 
Alternative 1 in that it would apply to every term of imprisonment. For terms of nine years 
or less ,  the parole component would be one-third, but could be increased to three years if 



it computed at less than that. For terms of from nine to 15 years ,  the parole component 
would be three years; and for terms in excess of 15 years ,  the parole component would be 
five years.  

Committee Counsel said that Chapter 33, comprising Sections 3301 through 3304 
established criteria for the imposition of a sentence to a fine, as follows: for a Class A or  
Class B felony, $10,000; for a Class C felony, $5,000; for a Class A misdemeanor, $1,000; 
and for a class B misdemeanor or infraction, $500. In addition, Subsection 2 of Section 3301 
provided for an alternative fine based on an amount equal to twice the pecuniary gain derived 
by the offender, or  twice the loss caused to a victim. 

Section 3302 provides that a defendant shall not be sentenced to pay a fine unless he 
has deprived pecuniary gain from the offense, has caused economic loss to the victim, or  
the court believes that a fine is uniquely adapted to correction of the defendant or deterrence 
of future occurrences of the offense. 

The court is not allowed to sentence in the alternative, that i s ,  to pay a fine o r ,  in 
lieu thereof, to be incarcerated. And, in fact, may not jail for failure to pay a fine imposed 
unless the failure to pay is willful. The court can provide that a fine can be paid in install- 
ments, or that payment can be delayed. 

If the fine is imposed as a result of a finding of criminal liability of an organization, 
the persons authorized to disburse the assets of the organization, and their superiors, must 
pay the fine, and if they do not do so those persons are subject to imprisonment. 

M r .  Riedman, State Parole Officer, indicated that he favored the concept of a mandatory 
parole component as provided in Alternative 1. Mr. Webb stated that he,  too, favored the 
mandatory parole component , and,  in addition, liked the fact that Alternative 1 specifically 
sets out a wide range of sentencing alternatives available to the court. 

Professor Lockney inquired as to whether Alternative 2 provides for restitution by the 
offender to his victim. The Committee Counsel noted that Alternative 2 did not specifically 
provide for restitution. Professor Lockney stated that he was bothered by the concept of 
restitution, and thought that it could be abused. He thought that. at the very least ,  its 
application should be limited to property damages caused by a criminal act. 

The Vice Chairman noted that Alternative 1 seemed to provide a broader base of 
sentencing alternatives in more general language, while the language of Alternative 2 was 
more specific and seemed to provide more guidelines for judicial action. Professor Lockney 
noted that the net result of Committee deliberation on the two alternatives would probably 
be  an amalgamation of provisions from each of them. 

IT WAS MOVED BY REPRESENTATIVE MURPHY, SECONDED BY MR. WEBB, AND 
CARRIED that the Committee use Alternative 1 as the basic sentencing draft, and consider 
that draft for amendment. 

Thereafter, IT WAS MOVED BY MR. WEBB, SECONDED BY PROFESSOR LOCKNEY , 
AND CARRIED that Alternative B , Section 1 of Alternative 1, Sentencing Draft, be used,  
and that Alternative A, Section 1 ,  be stricken. 

M r .  Wefald inquired as to whether the Committee desired to continue the concept of 
a "violation" offense for which an incarcerative penalty could not be imposed. Representa- 
tive Murphy stated it was his feeling that if  an act rose to the status of a crime, it should be 
defined as such, with incarceration available as a potential punishment. 



Thereafter, IT WAS MOVED BY REPRESENTATIVE MURPHY AND SECONDED BY MR. 
WEBB to strike all references to "violations" in Alternative 1 ,  Sentencing Classification Plan. 

PROFESSOR LOCKNEY MADE A SUBSTITUTE MOTION to change the word "violation" 
to the word "infraction" where relevant. THIS MOTION DIED for lack of a second. 

After furt.her discussion, including notation of the fact that the concept of a "violationt' 
may be useful in revision of those criminal definitions outside of the Code, REPRESENTATIVE 
MURPHY'S MOTION LOST. 

Rlr. Wefald noted that in many instances the "violation1' classification would be used 
in relation to regulatory offenses. In that case, he wondered whether a $500 fine would be 
adequate, since a regulatory offense would likely be committed by a corporate entity. 

After further discussion, IT WAS MOVED BY MR. WOLF, SECONDED BY PROFESSOR 
LOCKNEY, AND CARRIED that the words "or as otherwise provided by the statute defining 
the offense" be added after the word "imposed" in Line 15 of Section 1 of Alternative 1. 

IT WAS MOVED BY PROFESSOR LOCKNEY AND SECONDED BY MR. WOLF for the 
purposes of discussion to strike all reference to "restitution" throughout Alternative 1. 

Professor Lockney explained his motion on the basis that restitution is better left to 
recovery through civil action, rather than through imposing an added burden on criminal 
procedures. He stated that if the defendant has the assets,  the victim should be left to 
his civil remedies, as restitution is essentially a vindictive process and would not seem 
to be appropriate in the criminal law. In addition, Professor Lockney noted that restitution 
could cause many problems where damages were not specifically liquidated. 

M r .  Webb stated that he disagreed. and felt that the general populace expected the 
criminal law to help them to recover any financial losses incurred as a result of the offense 
committed against them. He stated that the criminal law would be a more respected 
institution if it provided for restitution to victims of crime. Mr. Webb inquired as to 
whether Alternative 1 provided that a judge could sentence in the alternative, that is could 
sentence to imprisonment, and suspend the sentence based on the defendant making restitution. 

The Committee Counsel noted that Line 24 of Section 2 gave specific authority to a 
court to suspend all o r  a portion of any sentence imposed, thus,  it could be implied that 
a judge could sentence in the alternative. 

Mr. Wolf noted that in some situations, other creditors of the defendant may get at 
his assets before a criminal complainant can get restitution from the defendant. 

M r .  Hill noted that the judges of the State are probably evenly split concerning the 
question of their authority to order restitution, and those that favored restitution would 
probably appreciate a specific statutory statement of their authority. Mr. Ziegler stated 
that it was the feeling of the populace of the State that criminal offenders should not be 
allowed to keep the fruits of their crime, and therefore he felt that restitution would be 
favored. M r .  Riedman noted that the Parole Board often authorizes work release for persons 
incarcerated in the Penitentiary so that they can earn funds with which to make restitution 
to their victims. 

Professor Lockney noted that what the Committee was talking about was a failure on 
the part of civil procedure to provide speedy redress to criminal victims. He asked why 
the criminal laws should be burdened with the restitution system simply because civil 
actions are slow and expensive. He thought the better solution would be to speed up civil 
procedures. 



MR. WOLF MADE A SUBSTITUTE MOTION that the staff be directed to redraft Sub- 
paragraph e of Subsections 1 and 2 of Section 2 of Alternative 1 to allow a separate hearing 
on the question of the amount of appropriate restitution, and to give restitution in criminal 
cases the status of civil judgments for the purpose of enforcement. After discussion, MR. 
WOLF WITHDREW HIS MOTION, and thereafter, PROFESSOR LOCKNEYIS MOTION FAILED. 

IT WAS MOVED BY MR. WOLF AND SECONDED BY PROFESSOR LOCKNEY for the pur- 
pose of discussion that the staff be directed to draw language for implementing restitution, 
which language would include provision for a separate hearing on the amount of restitution 
which is reasonable in the case, and to provide that an order for restitution is equivalent to 
a civil judgment for purposes of execution and collection. 

Professor Lockney inquired as to what would happen in a County Court with Increased 
Jurisdiction i f  the amount of restitution ordered exceeded the jurisdiction of the county court 
in relation to the amounts which could be claimed in a civil action. Professor Lockney stated 
that i f  restitution is to be provided for,  the State should consider creating a fund for payment 
on behalf of criminal defendants who do not have any assets. This fund could be similar to 
the present unsatisfied judgment fund. 

Representative Murphy inquired if it were not a fact that when the defendant still has 
the proceeds of his crime, the courts see that those proceeds get back to the victims. M r .  
Webb pointed out that this is not always the case, as other creditors often acquire priority 
against those assets. Thereafter, MR.  WOLF'S MOTION regarding redrafting concerning 
restitution CARRIED. 

Representative Stone stated she thought that provision for criminal restitution was 
a step forward, and that the phrase "crime does not pay" must be made to come true. 
M r .  Webb stated he believed that provision for restitution would make the criminal law 
more credible. 

M r .  Webb then raised questions concerning the sentencing alternative relating 
to assignment to an "appropriate work detail". He inquired as to whether workmen's 
compensation would cover convicts who were assigned to work details. In addition, he 
wondered what other liabilities might accrue should a prisoner be injured while on a work 
detail sentence. He noted that judges in his area would like to use "work detail" sentences, 
but these type of questions had forestalled them. 

IT WAS MOVED BY MR.  WEBB, SECONDED BY PROFESSOR LOCKNEY, AND CARRIED 
that the staff draft appropriate provisions in the overall sentencing provisions dealing with 
the sentence to an "appropriate work detail" taking into account the comments at this meeting. 

The Committee then discussed Subsection 4 of Section 2 of Alternative 1 providing for 
a presentence commitment for diagnostic testing. Professor Lockney inquired as to who 
would make payment if the commitment for diagnostic testing were to a private institution. 
He noted that the Governor's Conference on Corrections had recommended such presentence 
diagnostic testing, and had further recommended that it be at public expense. M r .  Wolf 
suggested that responsibility for payment, on behalf of indigents, should be placed on the 
Social Service Board to the extent that that Board had moneys available for payment. 

Professor Lockney felt that the Committee should provide that the payment be at 

f 
public expense as otherwise provided by law so that the problems raised by this section 
could be specifically brought to the attention of the Legislature, and the Legislature could 
make appropriate provision for payment if it desired. 



M r .  Wolf noted that in many cases the defendant's attorney may make arrangements 
for his client with the Welfare Board prior to sentencing, so that the attorney can recommend 
a sentence to commitment to an institution with an assurance that it will be paid for if his 
client is  indigent. 

Professor Lockney noted that the problem of providing commitment at public expense 
should be given more publicity, and he wondered how that could best be done. 

The Committee considered Section 3 of Alternative 1 relating to extended sentences. 
Professor Lockney stated that he was opposed to Section 3 as it would result in extremely 
long sentences which seemed to serve no valid purpose. Mr. Webb stated that he was in  
favor of the concept of Section 3, but had questions concerning the procedures to be used. 
For instance, i f  an offender were to be given an extended sentence under Subparagraphs c 
o r  d of Subsection 1 of Section 3, would the prosecutor have to prove again, in essence, the 
previous offenses. 

Mr. Hi l l  noted that the equivalent provisions of Alternative 2 provide that the long- 
term sentence is up to the maximum stated in the statutes and limits normal sentences 
to a lesser term, rather than providing for a doubling of the stated maximum sentences. 
He said he believed that the provisions of Section 3 of Alternative 1 resulted in sentences 
too long to be justified on the basis of utility. 

The Committee then discussed Section 3202 of Alternative 2 which was the "extended 
sentence provision" of the FCC. The Committee Counsel noted that it would be possible to 
move Section 3202 from Alternative 2 to Alternative 1 without requiring other major changes 
in the text of Alternative 1. 

IT WAS MOVED BY MR.  WOLF, SECONDED BY NR. WEBB AND REPRESENTATIVE 
STONE, AND CARRIED that the provisions of Section 3202 of Alternative 2 be substituted 
for or  be inserted in supplementation of Section 3 of Alternative 1 .  

The Committee then discussed the desirability of providing for. appellate review of 
sentences. M r .  Wolf noted that, since extended sentences were now to be provided for by 
statute, appellate review of sentences imposed was of major importance. He stated that 
such review is only allowed at present to determine that the sentence actually imposed was 
within the maximum limits allowable by law. He said that he believed a defendant should 
have an opportunity to seek appellate review only of the sentence if that were desired. and 
that the scope of appellate review could consider the propriety of a sentence imposed even 
though it is within the maximum limits allowable by law. 

IT WAS MOVED BY MR. WOLF AND SECONDED BY PROFESSOR LOCKNEY that 
the Committee go on record and notify those persons or  organizations considered 
appropriate that the Committee favored the concept of appellate review of sentences, 
especially, should the Legislature approve provisions allowing for extended sentences 
for "dangerous special offenders". 

M r .  Hill stated that the Committee could take action to ensure appellate review of 
sentences on its own motion. Mr. Wolf noted that the Eoard of Pardons can also review 
the actual sentence imposed, but that that review would probably not be as procedurally 
sound as  a formal appellate review would be. Thereafter, MR. WOLF'S MOTION CARRIED. 

i 
M r .  Webb stated that he had objections to the provisions of Section 3202 contained in 



Subsection 3 as those p r o v i s i ~ r ~ s  related to the fact that the prosecutor coilld not make an r issue of the fact that the offender was a dangerous special otfender upon trial of the offense. 
Mr. Webb stated that many times in his oral arguments to the jury he would categorize an 
offender as  dhngerous, 'and he did not want to run the risk of having a mistrial declared for 
that reason. The Committee Counsel suggested that the issue could be resolved by providing 
that the information not to be brought before the trier of fact be limitec! to information giving 
notice that the prosecutor is seeking to have the deiendcnt sentenced as a dangerous special 
offender. Mr. Webb stated that he would be satisfied with that resolution. Thereafter, the 
Committee recessed for lunch at 11: 55 a.m. and reconveneci at 1: 09 p .m. 

The Committee disciissed Section 4 of Alternative 1 ,:ef.irting to px-!'ision for maridstory 
parole components. Professor Locltncy inquired as to wlr,y the p a r ~ i c  component had to be 
mandatory. He felt that the parole component should 126 p:'~vided? b ~ t  that the Parole Boquld 
be  allowed to terminate it i f  circumstances warranted. 

The Committee discussed the parole component at ! ~ z s i h  ,an6 it ;vus ~ o t e d  that tile 
parole component 1 ~ ~ 1 5  only apply to arz offender who !j:;J m;.v?d the whole of his sente;rce 
of imprisonment. Therq n:is some feeling among Commi!tee ~iiembers tlxi? a malidctory ~ a r o l e  
compcnent. should also apply to persells who are paroled r-.-3*.,r. lo cr~lr,nktion of their s 2 ; ~ k 5 3 ~  

of inqr  i~onment . Mr. ::ill --- ,~ggesterJ - --- t i l t ~  cIrLzi'e may bc ~:;n.i-i-jii~ticj:?:.I :Z.jeclions to an 
autsnatic exter;sion of ps:-$t' iicrvice tircc f x  a person i ~ 3 a  s--:weC !is :*:i-c-ic tc: !!I of iril9;5~ - 
onment . Mr. Riedmax: s f 5 d  that hc was in favor of thtt c w c ~ p t  of a mandatory parolc 

com;ionen!, but agreed r ; m  !i shoul5 bt. ;er.nlir.able upar. C2i:i~iun '2y the ;'+2.,cfz Soard i::i;i 
termination is ~ v ~ r r w t ~ d .  

The Committee ~ ~ Z C U E Z ~ U  the fact that the sentencing i*lleri~c.tivc?q wailable x d e i -  
Alter l ia t i~e 1 with inc:usia of 2ec;'lai-j 3292 fii/iii A:t~i-i;tl'iP,c: 2 tiid iicjt Sl1c;udt: provisioil 
for a life sentence. 

Mr. Webb stated that while he believed the provisions $:f Section 3202 were needzd k! 
refcreme to procedum , th.c CYimittee's final p r o p o s ~ l  rcga r;iing seztorxing z5oul?. co!:.?i: 
yro?risior? for life sentence,:, o s  weli as prxrision for doublir,;.; h e  sentences impoc;so' for 
the Class U and Clcss C h:oi?ics. 

IT WAS MOVED BY R'II1. CVEI:B AnTE XiCQXDED By< REF':I"SENiiA'L'i<JE ~l l~)S ,PI1Y thr i  
the provisions of Subsection 2 of Section 3 of Alternative 1 be inclucicci in the redrafted 
sentencing pro-?isions alo2g with the provisions of Section 3202 limiting the normal nl~ximum 
sentences to Z C  yetirs, 10 years ,  and 5 yeax for the three grades of feloriies. Professor 
Lockney noted that the net result of that motion would be that longer sentences :;'oulG be  
authorized in North Dakoia than is the case in almost all otnei- jurisdictions. M r .  Webb 
stated that that was tme, but only in those cases where the prosecutor made a special 
effort to have the defendant sentenced as a dangerous special offendey. Thereafter, MR. 
WEBB'S MOTION CARRIED. 

The Committee again discussed Section 4 relating to the mandatory parole component, 
and IT WAS MOVED BY PROFESSOR LOCICNEY that the staff be directed to redraft Section 4 
to give the Parole Board discretion to apply and terminate the parole compone~t ,  and to 
make the parole component possibility apply to situations in which the offender had served 
less than his full sentence to imprisonment. 

PROFESSOR LOCIiNEY'S MOT!ON DID NOT RECEIVE A SECOND, and after further 
p discussion, IT WAS MOVED BY PROFESSOR LOCKNXY AND SECOKDED BY MR. WEBB that 

the staff be directed to redraft Section 4 to provide a mandatory parole component, but to 



allow the parole period to be terminated at the discretion of the Parole Board when cir- 
cumstances warrant it.  Representative Murphy suggested the possibility that the parole 
component should be five years in every case. Mr. Riedman noted that this would 
authorize the exercise of power on the part of the Parole Board which it does not now 
have. He stated that the Parole Board cannot terminate a parole period now, but can only 
recommend termination to the Board of Pardons which does have that authority. He stated, 
however, that he favored placing authority for termination of the mandatory parole component 
in the Parole Board. Thereafter, PROFESSOR LOCKNEYfS MOTION CARRIED. 

The Committee discussed Section 5 which makes provision for referring offenses 
defined outside of Title 12 to the offense classification plan established in the Committee's 
revision of Title 1 2 .  The Committee made no objection or comment concerning this section. 

The Committee discussed Sections 6 through 9 of Alternative 1 relating to disqualifi- 
cations attendant upon criminal conviction, and restoration of rights lost as a result of 
criminal conviction. The consensus of the Committee was that it was desirable to provide 
for automatic restoration of rights upon completion of a sentence. Mr. Riedman noted that, 
in many instances, offenders who had completed their sentences were not aware of the fact 
that they needed to make application for restoration of their rights, and consequently did 
not do so. He noted that the Parole Board had many files open which were open simply 
because the person named in the file had never sought to have his lost rights restored. 

M r .  Hil l  suggested that there was a possibility that Section 8 ,  providing for an automatic 
certification of discharge, might be unconstitutional under Section 127 of the Constitution of 
North Dakota, on the basis that that section required an affirmative legislative restoration to 
civil rights. After discussion, it was the consensus of the Committee that a general legislative 
statement that the responsible authority should issue a certificate of restoration of rights was 
sufficient compliance with Section 1 2 7 .  

The Committee then discussed the requirement of issuance of a certificate of discharge 
containing a restoration of rights. It was noted that no agency or individual was specifically 
indicated as being responsible for issuance of such certificate. The Committee Counsel 
suggested that a sentence be inserted in Line 7  of Section 8 after the word "law" reading 
essentially as follows: "The parole board,  or its designated agent, shall issue the certificate 
of discharge upon completion of the sentence." 

IT WAS MOVED BY MR. WEBB, SECONDED BY REPRESENTATIVE MURPHY, AND 
CARRIED that Section 8 of Alternative 1 be amended to add after the word "law" in Line 7  
the following sentence: "The parole board, or its designated agent, shall issue the certifi- 
cate of discharge upon completion of the sentence. " 

The Committee then discussed the desirability of inserting the words "parole board" in 
lieu of the bracketed word "governor" in Subsection 2 of Section 8 ,  and IT WAS MOVED BY MR. 
WEBB that this be done. Since there was Committee consensus on this point, the Chairman 
directed the staff to make that change. The Committee then discussed the meaning and 
necessity for the phrase "corruption of blood" contained in Line 3 of Section 7 ,  Alternative 1 ,  
and Line 18 of Section 9 .  It was determined that the phrase did not have any potential for 
harm, and thus, a motion to delete it was not made. 

Thereafter, the Committee discussed its previous tentative decision to repeal the so 
called "good time" statutes. M r .  Riedman noted that the "good time" statutes were a very 
confusing body of law, and that the question of "good time" .kould be more appropriately 

*- 



handled by administrative decision of the Parole Board. Thereafter, IT WAS MOVED BY r REPRESENTATIVE STONE, SECONDED BY REPRESENTATIVE MURPHY, AND CARRIED that 
the bill draft embodying the code revision proposed by the Committee contain a repealer 
of the "good time" statutes. 

The Committee again discussed Subsection 4 of Section 2 ,  Alternative 1, relating to 
presentence diagnostic testing. IT WAS MOVED BY PROFESSOR LOCKNEY, SECONDED BY 
REPRESENTATIVE STONE, AND CARRIED that the staff be directed to add appropriate 
language to Subsection 4 allowing for a further period of commitment', not to exceed 30 days, 
for diagnostic testing upon order of the courts. 

The Committee Counsel noted that Section 3007 of Alternative 2 provided a special 
sanction against "organizations", and that Alternative 1 contained no equivalent provision. 
IT WAS THEN MOVED BY PROFESSOR LOCKNEY, SECONDED BY MR. WEBB, AND CARRIED 
that the language of Section 3007 of Alternative 2 or its substance, be moved to Alternative 1. 

The Committee discussed the fact that under either sentencing alternative, probation 
would be a sentence rather than the result of suspension of sentence. However, it was noted 
that a deferred imposition of sentence would still result in placing the offender on probation 
without specifically sentencing him to probation. M r .  Webb said he felt that causing 
probation to be a "sentence" would be more judicially acceptable than is the present system. 

The Committee discussed Section 3101 of Alternative 2 which sets forth criteria for 
the utilization of probation as  a "sentence". Professor Lockney stated that he would favor 
inclusion of Section 3101 in Alternative 1 . Thereafter, IT WAS MOVED BY PROFESSOR 
LOCKNEY AND SECONDED BY RIR. WEBB for the purpose of discussion that Section 3101 
be inserted, with necessary drafting changes, in Alternative 1, 

M r .  Webb then stated that he objected to Subsection 2 of Section 3101 because of the 
philosophy stated therein, i .e . , that sentences of imprisonment should not be imposed, but 
rather that there should be a presumption in favor of sentencing to probation. The Chairman 
stated that Subsection 2 seems to provide the criminal offender another method for attacking 
his sentence, because it would require the court to satisfy all of the requirements set forth 
in that subsection before a sentence of imprisonment could be imposed. 

Mr. Webb stated that Subsection 2 would create a presumption in favor of a sentence 
to probation, and would, in effect, chill the use by the sentencing judge of any of the other 
sentencing alternatives. 

Professor Lockney stated he felt that Subsection 2 did not at all limit the discretion 
of sentencing judges, and that, were they so inclined, sentencing judges could prepare a 
stamp which they could use to indicate their finding that they were satisfied that imprison- 
ment was the appropriate sentence. He stated the value of Subsection 2 was that it might 
possibly serve to reverse the present sentencing philosophy held by many judges to the 
effect that a sentence of imprisonment is required, and reasons need be found for placing 
a defendant on probation. Professor Lockney stated that relevant statistics indicate that 
imprisonment is not generally working as a means of rehabilitation, that it was an expensive 
means of disposition of an offender, and that probation was a relatively inexpensive means 
of dealing with an offender. 

Thereafter, M r .  Webb MADE A SUBSTITUTE MOTION which was SECONDED BY REPRE- 
SENTATIVE STONE that the essence of Subsection 3 of Section 3101 be incorporated in 
Alternative 1. 



Professor Lockney then read the following from Page 1268 of Volume I1 of the Working 
Papers in favor of his position: 

"The purpose of this provision (Subsection 2 of Section 3101) is to suggest 
for the proposed Criminal Code, for the guidance of those who will impose sentence, 
that probation, or  some other form of nonincarcerative sentence, should pre- 
sumptively be the appropriate disposition unless there are affirmative reasons 
specifically indicating that a prison term is necessary. The ABA Report has recom- 
mended the same thing, though it broadened the principle to suggest that every sentence 
should involve the least amount of incapacitation of the offender as is compatible 
with other, necessarily overriding, interests of the public. 

"There are two major reasons for this attitude. The first is a conviction, 
supported by the limited empirical research that has been conducted on the subject 
and by the experience of many federal, and state judges, that probation is  likely 
to be the most effective form of sentence in a great many cases--perhaps the 
majority--because it does not involve the complete dislocation of the offender from 
the community in which he will ultimately have to learn to live. All but a very 
few offenders will return to the open society, whatever their sentence, and it clearly 
should be one of the most important objectives of the sentence to assure [to] the 
greatest extent possible that the return will not be accompanied by renewal of 
a criminal career. Of course, it may be that the best thing for the offender, as 
well as  for the public in a particular case, would be to reorient the offender in 
a different community or incapacitate him for a substantial period of time until 
he no longer presents a great danger to the safety of the public. It is  precisely 
factors such as these which the quoted section of the Model Penal Code (Section 7.01) 
would recognize as legitimate for the imposition of a prison sentence. But the 
important point is that in the absence of such factors--that i s ,  where the defendant does 
not pose a significant public danger,  where there is  no particular rehabilitative reason 
for sentencing him to prison, or where a sentence to probation will not unduly 
depreciate the seriousness of the offense--it would seem clear that a sentence to 
probation should be used. The second reason for the attitude which is shared 
by the Model Penal Code and the ABA Report is  economic. Probation as presently 
administered in the federal system costs less than one-tenth of the costs of institutional- 
ization. The annual costs in fiscal 1967 averaged $285 to supervise an offender 
on probation as opposed to $3,100 for his institutionalization. These figures do 
not include the substantial cost of construction of prison facilities or the more intangible 
costs represented by the earnings which an inmate could produce for his family 
if he were on probation, the welfare payments made to his family could be eliminated, 
and so on. " 

M r .  Webb reiterated the fact that Subsection 2 of Section 3101 did,  and was intended to, 
create a presumption in favor of a sentence to probation, and could well result in an un- 
justifiable hampering of a court 's sentencing discretion. Thereafter, M R .  WEBB'S 
SUBSTITUTE MOTION CARRIED. 

The Chairman inquired as to the Committee's desires concerning Section 3103 which 
enumerates certain conditions which can be attached to a sentence to probation. Professor 
Lockney stated he felt that such a listing was useful, as long as it was made entirely clear 
that the list was not exclusive, and that use of any one or more of the conditions on the 

r 



list was a matter of judicial discretion. M r .  Riedman noted that the conditions should 
include one allowing parole officers to search parolees. He indicated that such a provision 
is in  use in North Dakota, and has been upheld in at least one North Dakota District Court. 

M r .  Wefald noted that Section 3103 provided for issuance of a certificate specifically 
setting forth the conditions under which probation is granted. He inquired as to whether 
this was a desirable provision. It was the consensus of the Committee that it was, and 
M r .  Riedman noted that in many cases that certificate i s  already being given to probationers. 

IT MOVED BY PROFESSOR LOCKNEY AND SECONDED BY MR. WEBB that the 
provisions of Section 3103 be incorporated in Alternative 1 with staff amendments to provide 
language assuring that the sentencing judge is not limited to the conditions listed, and has 
discretion concerning their use. 

IT WAS THEN MOVED BY MR. WEBB, SECONDED BY REPRESENTATIVE MURPHY, AND 
CARRIED that the previous motion be amended to provide for a specific condition allowing 
parole agents to search parolees as is presently allowed by North Dakota law and Parole 
Board practice. Thereafter, PROFESSOR LOCKNEY'S MOTION, AS AMENDED, CARRIED. 

The Committee then discussed Section 3102 which provides that sentences to probation 
a re  to be subject to revocation for limited periods, which are: In the case of a felony, five 
years; in the case of a misdemeanor, two years; and in the case of an infraction, one year .  
IT WAS MOVED BY REPRESENTATIVE STONE, SECONDED BY PROFESSOR LOCKNEY, AND 
CARRIED that Section 3102 be incorporated into Alternative 1 ,  with the word "violation" 
substituted for the word "infraction". 

The Committee then discussed Section 3104 which makes policy statements regarding 
multiple sentences and concurrent and consecutive sentences. Professor Lockney noted 
that some statutory statement regarding presumptions in favor of concurrent sentences 
should be in the Committee's draft, but that Section 3104 and Section 3204 represented 
a more complex statutory statement than was necessary. The Committee Counsel noted 
that the final draft relating to imprisonment would contain a staff revision setting forth 
a statement concerning the use of either concurrent or consecutive sentences, and in 
relation to multiple sentences. That material, as it appears in the final draft, would be 
underlined to alert Committee members that it was material not previously considered 
by  them. 

The Committee Counsel said that the staff would make every effort to have the final 
draft in complete form prior to the next meeting of the Committee, and that all materials in 
that draft not previously considered by the Committee would be underlined so that the 
Committee would be alerted to the fact that they had not previously considered that material. 

There being no further business before the Committee, the Chairman declared the 
meeting adjourned, subject to the call of the Chair, at 4: 35 p .m . on Friday, August 25, 1972 .  

John A .  Graham 
Assistant Director 



NORTH DAKOTA LEGISLATIVE CCUNCIL 

Minutes of the 

COMMITTEE ON JUDICIARY "B" 

Meeting of September 21-22, 1972 
Room G-2,  State Capitol 
Bismarck, North Dakota 

The Chairman, Senator Howard Freed, called the meeting of the Committee on 
Judiciary "B" to order at 9: 35 a .m . on Thursday, September 21, 1972. 

Legislative 
members present: 

Legislative 
members absent: 

Citizen 
members present: 

Citizen 
members abscnt: 

Also present: 

Senator Freed 
Representatives Atkinson, Hilieboe , Kieffer , Stone 

Senator Page 
Representative Murphy 

Judge Erickstad, Judge Peace ,  M r .  Webb, M r .  Wolf, 
Professor Lockney 

Judge Lynch, Judge Smith 

Charles Travis; Vance Mill; Bob Wefnid; Irv Riedinm; 
Richard Gross; Conrad Ziegler; Linda Catalano; Lucy 
Werner; Jerry Engelman; hIauily Thompson; Stephen 
Illclean; Robert Lee; Russell J .  Myhre; John C .  I imt;  
Jonathon Garaas; Murray G . Sagsveen 

IT WAS h30VED BY REPRESENTATIVE ATKINSON, SECONDED EY REPRESENTATIVE 
STONE, AND CARRIED that the Committee dispense with the reading of the minutes 
of the last meeting, and that those minutes be approved as mailed. 

The Chairman called on the Committee Counsel for an overview of the second 
draft of the sentencing code which reads as follows: 

SECTION 1 .) Offenses are divided into six classes, which are denominated and 

subject to maximum penalties, as follows: 

1. Class A felony, for which a maximum penalty of twenty years' imprisonment, 

a fine of ten thousand dollars, or both, may be imposed. 

2 .  Class B felony, for which a maximum penalty of ten - years1 imprisonment, 

a fine of ten thousand dollars, or both, may be imposed. 



P 3 .  Class C felony, for which a maximum penally of five - years' imprisonment, 

8 a fine of five thousand dolltws , or both, may be ihposed . 

9 4. Class A misdemeanor, for which a maximum penally of one yearts imprison- 

1 0  ment , a fine of one thousand dollars, or both, nay  be imposed. 

11 5. Class B misdemeanor, for which a maximum penalty of thirty dayst imprison- 

1 2  ment , a fine of five hundred dollars, or both, may be imposed. 

13 6.  Violation, for which a maximum penalty of a fine of five hundred dollars may 

1 4  be imposed or such fine as lnay otherwise be provided by the statute 

15 defining the offense. 

16 This section shall not be construed to forbid sentencing under section 8, relating to 

17 extended sentences. 

1 SECTION 2 .) 1. Every person convicted of an offense, other than a violation, 

2 shall be sentenced to one or a combination of the following alternatives: 

3 a .  Deferred imposition of sentence. 

4 - - -  b . Probation. 

5 c . A term of imprisonmefit , including intermittent imprisonment. 

d. Afine. 

e.  Restitution for damages resulting from the commission of the offense. 

f . Restoration of damaged property, or other appropriate work detail. 

g. Commitment to an appropriate licensed public or private institution for 

treatment of alcoholism, drug addiction, or mentzl disease or defect. 

Sentences imposed under this subsection shall not exceed in duration the maximum 

sentences provided by section 1 ,  section 8, or as pmvided specifically in a statute 

defining an offense. This subsection shall not be construed as not permitting the 

unconditional discharge of an offender following conviction. Sentences under 

subparagraphs e ,  f ,  or g shall be imposed in the manner provided in section 7 .  



p 2. Every person convicted of a violation may have imposed upon him one or a 

17 combination of the following alternative dispositions: 

18 a. Unconditional discharge. 

19 b . Probation. 

2 0 c .  Deferred imposition of senteme. 

21 d.  A fine. 

22 ' e. Restitution for damages resulting from commission of the offense. 

2 3 f. An appropriate work detail. 

24 Sentences under subparagraphs e and f shall be irnposed in accordance with section 

26 . 3. A court may, at any time prior to the time custody of a convicted offender is 

27 transferred to a penal institution or institution for treatment, suspend all or a portion of 

28 any sentence imposed pursuant to this section. 

2 9 4.  A court may, prior to imposition of sentence, order the convicted offender 

30 committed to an appropriate licensed public or private institution for diagnostic testing 

31 for such period of time as may be necessary, but not to exceed thirty days. The court 

32 may, by subsequent order, extend the period of commitment for not to exceed thirty 

33 additional days. The court m3y also order such diagnostic testing without ordering 

34 commitment to an institution. Validity of a sentence sIlall not be challenged on the ground 

35 that diagnostic testing was not performed pursuant to this subsection. If an offender is 

36 sentenced to imprisonment following a commitment for diagnostic testing, the number of 

37 dgys he was confined to an institution shall be credited against his term of imprisonment. 

3 8 5. All sentences imposed shall be accompanied by a written statement by the 

39 court setting forth the reasons for imposing the pc?rticular sentence. The statement shall 

40 become part of the record of the case. 

P SECTION 3. SPECIAL SANCTION FOR ORGANIZATIONS. ) When an organization 

2 is convicted of an offense, the court may, in addition to any other sentence which may 



be imposed, require the organization to give notice of its ccnviction to the persons or class 

of persons ostensibly harmed by the offense, by mail or by advertising in designated areas 

o r  by designated media or otherwise. 

SECTION 4. FACTORS TO BE CONSIDERED & SEKTENCING DECISION.) The 

following factors, or the converse thereof where appropriate, while not controlling the 

discretion of the court, shall be accorded weight in making determinations regarding the 

desirability of sentencing an offender to imprisonment: 

The defendant's criminal conduct neither caused nor threztened serious harrn 

to another person or his property. 

The defendant did not plan or expect that his criminal conduct would cause 

or threaten serious harm to another person or his property. 

The defendant acted under strong provocation. 

There were substantial grounds which, though insufficient to establish a 

legal defense, tend to excuse or justify the defendant's conduct. 

The victim of the defendant's conduct induced or facilitated its commission. 

The defendant has made or will mdie restitution or reparation to the victim 

of his conduct for the damage or injury which was sustained. 

The defendant has no history of prior del.inquency or criminal activity, or 

has lead a law-abiding life for a substantial period of time before the commission 

of the prcsent offense. 

The defendant's conduct was the result of circumstances unlikely to recur.  

The character, history, and attitudes of the defendant indicate that he is 

unlikely to commit another crime. 

The defendant is particularly likely to respond affirmatively to probationary 

treatment. 

The imprisonment of the defendant would entail undue hardship to himself 

or his dependents. 



12. The defendant is elderly or in poor health. 

13. The defendant did not abuse a public position of responsibility or trust.  

14. The defendant cmperated with law enforcement zuthorities by bringing other 

offenders to justice, or otherwise cooperated. 

Nothing herein shall be deemed to require explicit reference to these factors in  a p?e- 

sentence report or by the court at sentencing. 

-- SECTION 5. INCIDENTS OF PllOBATION . ) 
1. PERIODS. Unless terminated as pravided in subsection 2 ,  the periods during 

which a sentence to probation shall remain conditional and be subject to revccstion are: 

a.  For a felony, five years; 

b. For a misdemeanor, two yems; and 

c . For an infraction, one year. 

2. EARLY TERMLVATION. T h e  court may terminate a period of probation and 

discharge the defendant at m y  time earlier than that provided in subsection 1 if ~ v ~ r a n t e d  

by the conduct of the defendmt and the ends of justice. 

3 .  FINAL JUDGhlENT . Notwithstanding the fmt that rz sentence to probation can 

subsequently be modified or revoked, a judgment which includes such a sentence shall 

constitute a final judgment for  all other purposes. 

SECTION 6. COlUDITIONS OF PROBATION; REVOCATION. ) 

1. IN GENERAL. The conditions of probation shall be such as the court in i ts  

discretion deems reasonably necessary to ensure that the defendant will lead a law-abiding 

life or to assist him to do so. The court shall provide as an explicit condition of every 

sentence to probation that the defendant not commit another offcnse during the period for 

which the sentence remains subject to revocation. 

2. APPROPRIATE CONDITIONS. When imposing a sentence to probation, the court 

may impose such conditions as it deems appropriate, and may include any one or more of 

the following: 



-6- 

Work faithfully at a suitable employment or faithfully pursce a course of 

study or of vocalion"ll training that will equip him for suitable employment; 

Uncleibgo avcu'iable medical or psychiatric treatment and remain in a specified 

institution if required for that purpose; 

Attend or reside in a facility established for the instruction, recreation, or 

residence of persons on probation; 

Support his dependents and meet other family responsibilities; 

hlake restitution or reparation to the victim of his conduct for the damage or 

injury which was sustained, or perform other remonable assigned work. 

When restitution, reparation, or assigned work is a condition of the sentence, 

the court shall proceed as provided in section 7; 

Pay a fine; 

Refrain from possess i~g  a firearm, destructive device, or other dangerous 

weapon unlcss granted written per~nission by the court or probation officer; 

Refrain from excessiv: use of alcohol, or any use of narcotics or of another 

dangerous or abusable drug without a prescription; 

Permit the probation officer to visit him at reasonable times at his home or  

elsew here; 

Remain within the jurisdiction of the court, unless granted permission to 

Ieave by the court or  the probation officer; 

Answer all reasonable inquiries by the probation officer and promptly notify 

the probation officer of any change in address or employment; 

Report to a probation officer at reasonable times as directed by the court or  

the probation officer; 

m. Submit to a medical examination or other reasonable testing for 

- the purpose of determining his use of narcotics, marijuana, or other 

controlled substance whenever required by a probation officer; 



r n. Refrain from associating with known users or traffickers in narcotics, 

3 8 marijuana, or other controlled substances; and 

o. Submit his person, place of residence, or vehicle to search and seizure 

by a probation officer at any time of the day or night, with or without 

a search warrant. 

42 3. CERTIFICATE. When a defendant is sentenced to probation, he shall be given a 

43 certificate explicitly setting forth the conditions on which he i s  being released. 

44 4.  hlODIFICATION; REVOCATION. The court may, upon notice to the probationer, 

45 modify or cnlarge the conditions of a sentence to probation at any t h e  prior to the 

46 expiration or termination of the period for which the sentence remains conditional. If 

47 the defenclant violates a condition at any time prior to the expiration or termination of the 

48 period, the court may continue him on the existing sentence, with or without modifying 

49 or  enlarging the conditions, o r ,  if such continuation, modification, or enlargement is not 

50 appropriate, may impose any other sentence that was available under section 2 at the 

, 51 time of initial sentencing. 

52 5. TRANSFER TO ANOTHER COURT'S JURISDICTION. Jurisdiction over a 

53 probationer may be transferred from the court which imposed the scntence to another court 

54 of this state, with the concurrence of both courts. Retransfers of jurisdiction may also 

55 occur in the same manner. The court to which jurisdiction has been transferred under  

56 this subsection shall be authorized to exercise all powers permissible under this chapter 

57 over the defendant. 

1 SECTION 7.) 1. Prior to imposing restitution or  reparation as a sentence o r  

2 condition of probation, the court shall hold a hearing on the matter with notice to 

3 the prosecuting attorney and to the defendant. At or following the hearing, the 

4 court shall make determinations as to: 

a. The reasonable damages sustained by the victim or victims of the 

6 criminal offense, which damages shall be limited to fruits of the criminal 



offense and expenses actually incurred, or to be reasonably incurred 

in the future, as a direct result of the defendant's criminal action; 

b .  The ability of the defendant to restore the fruits of the criminal action 

o r  to pay monetary reparations, or to otherwise take action to restore 

the victim's property; and 

c. The likelihood that attaching a condition relating to restitution or reparation 

will serve a valid rehebilitational purpose in the case of the particular 

offender considered. 

The court shall fix the amount of restitution or repmation, which shall not exceed 

an amount the defendant can or will. be able to D n v .  and shall fix the manner of 

performance of any condition or conditions of probation established pursuant to this 

subsection. 

[An order that a defendant make restitution or ~.cnnration as R condition of   rob at ion 

may, if the court so directs,  bc enforced by the pcrson entitled to the restitution 

o r  reparation in the same manner as  civil judgments rendered by the courts of this 

state mav be enforced.1 
d 

2. The court may order the defendant to perform reasonable assigned work 

as a condition of probation, which assigned work need not be related to the offense 

charged, but must be of a governmental nature and not solely for the benefit of a 

private individual. The state & any of its political subdivisions shall not be  liable 

for any injuries to the probntioncr, nor for any injuries caused to third parties a s  

a result of performance of the assigned work. The person responsible for direct 

supervision of the assigned work shall not be liable for any injuries caused by his  

actions within the scope of his duties or employment. The immunity from liability 

granted by this subsection shall be waived to the extent of the dollar limit coverage 

of any insurance which may be in force and which covers the state or a political 

subdivision against the type of risk out of which a claim under this subsection may 

arise.  



SECTION 8.) 1. A court may sentence a convicted offender to an extended sentence 

as  a dangerous special offender in accordance with the provisions of this section upon 

a finding that: 

The convicted offender is a dangerous, mentally abnormal person. The court 

shall not make such a finding unless the presentence report, including a 

psychiatric examination, concludes that the offendcrls conduct has been 

characterized by persistent aggressive behavior, and that such behavior makes 

him a serious danger to other persons. 

The convicted offender is a professional criminal. The court shall not make 

such a finding unless the offender is ;in adult and the presentence report 

shows that the offender has substantial income or resources derived from 

criminal activity. 

The convicted offender is a persistent offender. The court shall not make such 

a finding unless the offender is an adult and has previously been convicted of 

two felonies of class B or above, or of one class B felony or above plus two 

offenses classified below class B felony, committed at different times when the 

offender was an adult. 

The offender was convicted of an offense which seriously endangered the life 

of mothey person, and the offender had previously been convicted of a 

similar offense. 

The offender is cspecially dangerous because he used a firearm, dangerous 

weapon, or destiwctive device in the commission of the offense or during the 

flight therefrom. 

A conviction shown on direct or collateral review or at the hearing to be invalid or for 

which the offender has been pardoned on the ground of innocence shall be disregarded 

for purposes of subparagraph c. In support of findings under subparagraph b ,  it may be 

shown that the offender has had in his own name or under his control income or property 

not explained as derived from a source other than criminal activity. For purposes of 



subpca.ragraph b ,  a substantial source of income means a source of income which for any 

period of one year or more exceeds the minimum wage, determined on the basis of a 

forty-hour week and a fifty-weck year,  without reference to exceptions, under section 

G(a) (1) of the Fair Labor Standards Act of 1938 as 'mended, for an employee engaged in 

commcrce or in the production 01 goods for comnerce, and which for the same period 

exceeds fifty percent of the offender's declared adjusted gross income under chaptcr 57-38. 

The extended sentence may be imposed in the following manner: 

If the offense for which the offender is convicted is a class X felony, the 

court may impose a sentence up  to a maximum of life imprisonment. 

If the offense for which the offender is convicted is a class B felony, the court 

may impose a sentence up to a maximum of imprisonment for twenty years. 

If the offense for which the offender is convicted is a class C felony, the court 

may impose a sentence up to a maximum of imprisonment for ten yems.  

If the offense for which the offender is convicted is 3 class A misdemeanor, 

the court may impose a sentcnce up to a maximum of imprisonment for two 

years > > 
NOTICE. Whenever an attorney charged with the prosecution of a defendmt 

in a court of this state for an alleged felony committed when the defendant was over the 

age of eighteen years has reason to believe that the defendant is a dangerous special 

offender, such attorney, at a reasonable t h e  before trial or acceptance by the court of a 

plea of guilty, may sign m d  file with the court, and may amend, a notice specifying that 

the defendant is a drngerous special offender who upon conviction for such felony is 

subject to the imposition of a sentence under subsection 2 ,  and setting out with particularity 

the reasons why such attorney believes the defendant to be a dangerous special offender. 

In no case shall the fact that the prosecuting attorney is seeking sentencing of the 

defendant as a dangerous special offender be disclosed to the jury, or be disclosed, 

before any plea of guilty or verdict or finding of guilt, to the presiding judge without 

the c o n s e ~ t  of the parties. If the court finds that the filing of the notice as a public record 



may prejudice fair consideration of a pending criminal matter, it may order the notice 

sedled and the notice shall not be subject to subpoena or public inspection during the 

pendency of such criminal matter, except on order of the court, but shall be subject 

to inspection by the defendant alleged to be a dangcrous special offender and his counsel. 

4. HEARING. Upon m y  plea of guilty, or verdict or finding of guilt of the 

defendant of such felony, a hearing shall be held, before sentence is  imposed, by the 

court sitting without a jury. Except in the most ext~aordinary cases, the court shall 

obtain a presentencc report and may reccivc a diagnostic testing report under subsection 

4 of section 2 before holding a hearing undcs this subsection. The court shall fix a 

time foY the hearing, and notice thereof shall be given to the defendant and the prosecution 

at least (((ten))) five - days prior thereto. The c o u ~ t  shall permit the prosecution and 

counsel for the defendult, or the defendant i f  he is not represented by counsel, to inspect 

the presentence report sufficiently prior to the hearing as to afford a reasonable opportunity 

for verification. In extraordinary cases, the court may withhold material not relevant to 

a proper sentence, diagnostic opinion which might seriously disrupt a program of 

rehaSilitation, any source of information obtained on a promise of confidentiality, and 

material previously disclosed in open court. A court withholding all or part of a pre- 

sentence report shall inform the parties of its action and place in the record the reasons 

therefor. The court may mquire parties inspecting all or part of a presentence report to 

give notice of any part thereof intended to be controverted. In connection with the 

hearing, the defendant shall be entitled to the assistance of counsel, and the defendant 

and the prosecution shall be entitled to compulsory process, and cross-examination of 

such witnesses as appear at the hearing. A duly authenticated copy of a former judgment 

o r  commitment shall be prima facie evidence of such former judgment or commitment. 

If i t  appews by a preponderance of the information, including information submitted 

during the trial of such felony and the sentencing hearing and so much of the presentence 

report as the court relies upon, that the defendant is a dangerous special offender, the 

court shall sentence the defendant to imprisonment for an appropriate term within the 

limits specified in subsection 2. The court shall place in the record its findings including 



an  identification of the information relied upon in making such findings, and its reasons 

for the sentcnce imposed. 

SECTION 9.) If an offcndcr is sentenced to a term of imprisonmcnt for a class A ,  

class B ,  or class C felony, or a class A misdcrneanor, he shall be subject to the following 

mandatory parole components: 

1. For a sentence to a term of years in a range from fifteen years to life 

imprisonment, the parole c o n p ~ n e n t  shall be five years. 

2. For a sentence to a term of years in a range from three years to fifteen 

years less one day ,  the parole component shall be thrce years. 

3 .  For a sentence to o tcrm in a range from one year to one day less than 

three years ,  the parole component shall be one year.  

The mandatory parole components set forth in this section shall not be served unless 

the convicted offender shall serve thc whole of the term of imprisonment to which he was 

sentenced. A mandatory parole component may be terminated by the bo,wd of 

pardons upon recommcr~dation to that effect by the statc parole board. Nothing in 

this section shall prohibit the parole of the offender in accordance with other provisions 

of law. 

SECTION 10.) 1. Separate sentences of commitment imposcd on a defendant 

for two or more offenses constituting a single criminal episode shall run concurrentlv. 

Sentences for two or  more offenses not constituting a single criminal episode shall  

r u n  c~ncurrent ly  unless the court specifically orders otherwise. (Source: Model 

Sentencing Act, section 22. ) 

2.  Unless the court otherwise orders ,  when a person serving a term of 

commitment i m ~ o s e d  bv a court of this statc i s  'committed for 'mother offense o r  

offenses, the shorter term or the shorter remaining term shall be merged in the 

other term. When a person on probation or parole for an offense committed in this 

state is sentenced for another offense or offenses, the period still to be served on 

probation or parole shall be merged in  any new sentence of commitment or  probation. 



)2 A court merging sentences under this subsection shall forthwith furnish each of the 

13 other courts previously involved and the penal facility in which the defendant is 

14 confined under sentence with authenticated copies of its sentence, wiiich shall cite 

the sentences being merged. A court which imposed e sentence which is merged 

pursuant to this subsection shall modify such sentence in accordance with the effect 

of the merger. (Source: Model Sentencing Act, sections 19, 20,  and 2 1  .) 

3 .  - If sentences for nlultiple offenses are imposed to run  consecu:ively, the 

aggregate total term of imprisonment resulting from such consecutive sentences s h d l  

not exceed the mcurimum term allowable under section 8 for thc highest classificaticn 

of offensc for which the defendant is being sentenced. (Source: Kentucky Penal 

Code, section 34GO .) 

2 3 4 .  MAXIMUM LlAlITS FOP, AIISDEAlEANORS. When sentenced only for mis- 

24  demeanors, a defendant mav not be consecutivclv sentcnccd to more than one vea r .  

25 except that a defendant being sentenced for two or more class A misdemennors may 

26 be subject to an aggregate maximum not exceeding that authorizcd by scction 1 for 

27 a class C felony if each class A misdemeanor was committed a s  part of a different 

28 course of conduct or each involved a substantially different criminal objective. 

1 SECTION 11. RIGHTS LOST .) 1. A person sentenced for a felony to a term of 

2 imprisonment, from the time of his sentence until his final discharge, may not: 

3 a .  Vote in an election, but if he is paroled after commitment to imprisonment, 

4 he may vote during the period of the parole; or 

5 b . Become a candidate for or hold public office. 

6 2 .  A public office held at the time of sentence is forfeited as  of the date of the 

7 sentence if the sentence i s  in this state, o r ,  if the sentence is in another state or in  a 

8 federal court, as  of the date a certification of the sentence from the sentencing court is 

P filed in the office of the secretary of state who shall receive and file it as  a public document. 

1d An appeal or* other proceeding taken to set aside or otherwise nullify the conviction 

11 o r  sentence does not affect the application of this section, but if the conviction is reversed,  



P the defendant shall be restored to any public office forfeited under this section from the 

1 3  time of the reversal and shall be entitled to the emoluments thereof from the time of the 

14 forfeiture. 

1 SECTION 1 2 .  RIGHTS RETAINED BY CONVICTED PERSON.) Except as otherwise 

2 provided by law, a person convicted of a crime does not suffer civil death or corruption 

3 of blood or sustain loss of civil rights or forfeiture of estate or property, but retains all 

4 of his rights, political, personal, civil, and otherwise, including the right to hold public 

5 office or employment; to vote; to hold, receive, and transfer property; to enter into 

6 contracts; to sue and be sued; and to hold offices of private trust in accordance with law. 

1 SECTION 13. CERTIFICATE OF DISCHARGE. ) 1. Lf the sentence were in this 

2 state, the order, certificate, or other instrument of discharge, given to a person 

3 sentenced for a felony upon his discharge d t e r  completion of service of his sentence 

4 or after service under probation or parole, shall state that the defendant's rights to 

5 vote and to hold any future public office are thereby restored and that he suffers no 

6 other disability by virtue of his conviction and sentence except as otherwise providcd 

by law. The parole board, or its designated agent, shall issue the certificate of 

discharge upon completion of the sentence. A copy of the order or other instrument 

of discharge shall be filed with the clerk of the court of conviction. 

2 .  If the sentence were in another state or in a federal court and the convicted 

person has similarly been discharged by the appropriate authorities, the parole board 

of this state, upon application and proof of the discharge in such form as the parole board 

may require, shall issue a certificate stating that such rights have been restored to him 

under the laws of this state. 

'3. Zf another state having a similar statute issues its certificate of discharge 

to n. convicted person stating that the defendant's rights have been restored, the rights 

of which he was deprived in this state, under section 11, are restored to him in this 

state. 



-15- 

SECTION 14. SAVINGS PROVISIONS .) Sections 11, 1 2 ,  and 13 do not: 

Affect the power of a court, otherwise given by law to impose sentence or  to 

suspend imposition or execution of sentence on any conditions, or to impose 

conditions of probation, or the power of the parole board to impose conditions 

of parole. 

Deprive or restrict the authority and powers of officials of a penal institution 

or other penal facility, otherwise provided by law, for the administration of 

the institution or facility or for the control of the conduct and conditions of 

confinement of a convicted person in their custody. 

Affect the qualifications or disqualifications otherwise required or imposed by 

law for a designated office, public or private, or to serve as a juror or  to 

vote or for any designated profession, trust,  or position, or for any designated 

license or privilege conferred by public authority. 

Affect the rights of others arising out of the conviction or out of the conduct 

on which the conviction is based and not dependent upon the doctrines of civil 

death, the loss of civil rights,  the forfeitwe of estate, or corruption of blood. 

Affect laws governing rights of inheritance of a murderer from his victim. 

SECTION 15.) Where an offense is defined by a statute outside of this title without 

specification of its classification pursuant to section 1 ,  the offense shall be punishable 

as provided in the statute defining it ,  or: 

1. If the offense is declared to be a felony, without further specification of 

punishment, it shall be punishable as if it were a class C felony. 

2. . If the offense is  declared to be a misdemeanor, without further specification of 

punishment, it shall be punishable as if it were a class A misdemeanor. 

The sentencing alternatives available under section 2 shall be available to a court 

sentencing an offender for commission of an offense defined by a statute outside this 

title. The mandatory parole component provided by section 9 shall apply to sentences 

imposed for offenses defined by statutes outside this title. 



SECTION 16.) Whenever a minor is convicted of a felony, the sentencing court 

may, in its discrction, sentence the person so convicted to a county jail or commit the 

Derson so convicted to the state industrial school as ~ r o v i d e d  in this title. (Source: 

section 12-06-13, NDCC .) 

SECTION 17. ARIENDMENT.) Section 12-53-14 of the 1971 Supplement to the North 

Dakota Century Code is hereby amended and reenacted to read as follows: 

12-53-14. DEFENDANT PLACED UNDER CONTROL OF PAROLE BOARD - SPONSOR 

OF DEFENDANT.) In the event the court shall suspend the imposition of sentence of a 

defendant, the court shall place the defendant on probation during the period of suspension. 

During the period of probation the defendant shall be under the control and management of 

the parole board (((, subject to the same rules and regulations as apply to persons placed 

on probation under suspended sentence as provided in this chapter))). The parole 

board shall assumc and undertalce the supervision of said probationer, promulgating 

rules and regulations for the conduct of such person during the period of his probation, 

except that if the defendant was found guilty of a misdemeanor, the court by order n a y  

waive the supervision of the defendant by the parole board, and direct that the defcndant 

shall make his monthly reports to the state's attorney of the county in which the action 

is pending. The court may designate the clerk of district court, the sheriff, the state's 

attorney, or any other person to act as sponsor for the defendant. It shall be the duty 

of the sponsor to assist the probationer in making his monthly reports to the parole 

board or to the state's attorney, to report any violations, and to counsel and direct said 

probationer whenever possible. 

SECTION 18. AMENDMENT .) Subsection 1 of section 12-55-07 of the 1971 

Supplement to the North Dakota Century Code is hereby mended and reenacted to read 

as follows: 

1. To have supervision over and to look after the welfare of persons who have 
- 

been paroled from the penitentiary and of persons who have received 

(((suspended)) ) sentences (( (and have been placed upon)) ) of - probation 

(( (after having been convicted of a felony)) ) ; 
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1 SECTION 19. AMENDMENT.) Section 12-55-21 of the 1971 Supplement to the North 

2 Dakota Century Code is hereby amended and reenacted to rcad as follorvs: 

12-55-21. POSTING 01: NOTICE OF APPLICATION IN CERTAIN CASES. ) If the 

applicant for a pardon, reprieve, or commutation of scntence is serving under a conviction 

for murder, ma,?slaughter (((in the first degree))),  yape (((by force))),  kidnapping, 

or robbery (((in the first degree))) ,  the notice described in section 12-55-20, in addition 

to being served as therein specified, shall be posted in a conspicuous place at the front 

door of the courthoilse in the county in which the information was filed or indictment 

returned for four consecutive weeks prior to the hearing. Proof of the posting of such 

notice shall be filed with the clerk of the board before the hearing. 

SECTlON 20. AMENDMENT .) Section 12-59-11 of the 1971 Supplement to the North 

Dakota Century Code is hereby amended and reenacted to read as follows: 

12-59-11. POSTING OF NOTICE OF APPLICATION IN CERTAIN CASES .) If the 

applicant for a parole is serving under a conviction for murdei., mmslaughtcr (((in 

the first degree))) , rape (((by force))) , kidnapping, or robbery (((in the first 

degree))) ,  the notice described in section 12-59-10, in addition to being served as  therein 

specified, shall be posted in a conspicuous place at thc front door of the courthouse in 

the county in which the inforination was filed or indictment returned for four consecutive 

weeks prior to the hearing. 

SECTION 21. AiIENDhlENT .) Section 12-59-17 of the 1971 Supplement to the North 

Dakota Century Code is hereby amended and reenacted to read as follows: 

12-59-17. CAUSING PAROLEE OR PROBATIONER TO VIOLATE PAROLE OR 

PROBATION - PENALTY .) Any person knowing that another person is on parole, or on 

probation (((under a suspended sentence or a deferred imposition of sentence))) , who 

willfully causes such parolee or probationer to violate the terms or conditions of his 

parole or probation is guilty of a class A misdemeanor. 

% SECTION 22. REPEALS .) Chapter 12-50 and chapter 12-54 and sections 12-06-01, 

-12-06-04, 12-06-05, 12-06-07 through 12-06-32, 12-53-01, 12-53-03, 12-53-05, 12-53-09, 

29-26-20, and 31-01-08 of the North Dakota Century Code; and sections 12-53-04, 

12-53-06, 12-53-07, 12-53-08, 12-53-10, 12-53-11, 12-53-12, 12-59-13, and12-59-13.1 

of the 1971  Supplement to the North Dakota Century Code are hereby repealed. 



The Committee Counsel noted that he had taken a somewhat different tack in 
revising the sentencing draft, since the original philosophy behind the draft was 
that all of the dternativcs available to the trial judge would be in the form of "sentences". 
The Committee Counsel said hc had changed that reference, so that restitution, reparation, 
and work detail tlsentencestl would be assigned as conditions of probation, so that 
the sentencing court would have more appropriate sanctions available should the 
offender refuse to perform one of the conditions of probation. 

The Committee Counsel noted that, at first glance, he had decided to delete 
restitution, restoration, and work details from Section 2 and only leave them as possible 
conditions of probntion . However, after reflection, he had decided to leave them 
as sentences so as to widen judicial sentencing discretion. If an offender were directly 
sentenced to make restitution, 'he only sanction available for failure to do so would 
be a contempt citation. 

The Committee Counsel noted that Subdivisions m ,  n ,  and o of Subsection 2 
of Section 6 were added because of the discussion at the last meeting regcarding giving 
authority to probation and parole officers to search, without warrant, probationers 
and pmolees. The Committee Counsel noted that the three additional probation conditions 
were contained in n single paragraph of a current probation order, so he was submitting 
them all for Committee discussion. 

Section 7 of the second draft was new, and was in answer to the requirement 
that provisions be drafted establishing the procedures for imposition of restitution 
or reparation as a condition of sentence, and for the use of a condition which required 
the defendant to perform a work detail. 

In addition, the Committee Counsel noted that Section 1 0  represented new material 
designed to cover instances in which a defendant was being sentenced for multiple 
offenses, and to define policy regarding the use of concurrent and consecutive sentences. 

The Committee discussed Section 1 of the sentencing draft, and it was ~ o t e d  
that Subsection 6 ,  providing for the category of "violation" , might be more zppropriately 
labeled "infraction". 111.. Hill stated that this change would probably be appropriate 
in light of the fact that the Committee on Judiciary "At1 wzs recommending the use 
of the word l'violationl' to describe nlinor noncriminal traffic offenses. Mr. Wolf 
suggested that the Judiciary llA" draft should bc amended to change reference to 
minor noncriminal traffic ltviolationstl , and call them llinfractionsll, since tlirfractiontt 
carried a lesser connotation of wrongdoing than did tlviolation". Mr. ?I7olf stated 
that it would be valuable to differentiate between criminal violations and traffic infractions, 
if only to help the news media in categorizing types of offenses. 

- Professor Lockney suggested that the language added to Subsection 6 of Section 
1 should be broadened so it provided that wherever an offense was defined in the 
Century Code and only punished by a fine, it should be categorized as a "violation". 

The Committee discussed the question of whether the tlviolation" category should 
be criminal or noncriminal. M r .  Wolf stated that he felt it should be noncriminal. 
The Committee Counsel noted that making "violations" noncriminal raised difficult 
questions concerning the procedure to be used, and that the Committee on Judiciary 
"Aft had wrestled at length with that very problem. M r .  Hill stated he agreed with 
Mr. Wolf, and thought that violations should be noncriminal. Mr. Webb disagreed, 

4 and thought that what the Committee was really talking about was llnonincascerable 
misdemeanors". 



Mr. Wolf stated that the reason that he felt violations should be "noncriminal" 
was because it will only be a matter of time before the Supreme Court of the United 
States will extend the right to counsel to situations wherein a criminal defendant 
is  only subject to a fine. Mr. Webb stated that that i s  not yet the case, and he didn't 
feel the Committee shoulci overreact. He noted that from a practical standpoint, the 
concept of a "criminal" violation would be useful. 

The Chaii*man wondered whether it wouldn't be appropriate to create a separate 
section in the bill dealing with violations, which section could mske some statements 
concerning the procedures to be followed. Mr. Wolf stated that he did not feel the 
Committee should provide fcr a category of offense which would result in giving a 
man a criminal record without requiring that the Stutc provide counsel for him if 
he is indigent. 

IT WAS MOVED BY JUDGE ERICKSTAD AND SECONDED BY JUDGE PEARCE 
that the Committee reconsiclei* its action and remove the concept of n "violation" offense 
category, and that the concept of ffviolalionslf he deleted from all drafts finally adopted 
by the Committee. 

A SUBSTITUTE MOTION ?VAS hlADE BY MR. WOLF that the language "mder  
procedures established for the handling of noncriminal violations" be added after 
the word 'foffenset' in Line 15,  Section 1. THIS RIOTION FAlLED for lack of a second. 

Judge Erickstad, speaking in support of his moticm, stated thnt he felt the 
Class B misdemeanor category was the most r n i~o r  cotegory which should be createc 
in  a "criminal code". Professor Lockney stated that he w r s  opposed to the motion, 
i f  for no other rcason thanbecause of the procedures which the llest of the sentencing 
draft made available to a sentencing judge who was hmdling an offender convicted 
of commission of a "violation". He suggested that Subsection 6 be amended to read 
a s  follows: "'Violationf as defined in this title for which a rnmimurn penalty of a 
fine of five hundred dollars may be imposed, or an offense defined by a statute outside 
this title for which only a fine may be imposed as  punishment . I 1  

Judge Peame noted thnt, aside from assignment of counsel, the whole range 
of criminal procedures would be available for a person charged with a "violntion" 
under the present sentencing draft. He noted that there were essentially three types 
of procedures which could bc used: 1. criminal procedures; 2 .  civil procedures; 
and 3 .  administrative procedures; the latter of which was essentially the tack taken 
by the Committee on Judiciary "A". Judge Pearce questioned whether criminal procedures 
were the appropriate ones to be used in prosecution of a person charged with a "violationff. 

M r .  Webb stated that a person should be entitled to be prosecuted under criminal 
procedures, because a person should not be subject to a fine without all the'protection 
of criminal procedure (except assigned counsel) available. 

The Chairman summed up the nrguments for and egainst the motion, and noted 
that the whole subject of a % i ~ l a t i o n ~ ~  category of offenses could be studied during 
the next interim, when the remaining offense definitions in the Century Code were 
studied. 

Professor Lockney stated that he felt the concept of a "violation" offense should 

r be 
at least in regard to the so-called regulatory offenses. nlr . Wolf stated 



that he felt we should keep the concept of "violationst' ns contained in the draft, rather 
than to eliminate it altogether. The Chairman stated that be did not believe the feeling 
of the Committee was in opposition to a concept of a ltviolaticn'l offense category, 
but rather that the Committee believed that the problems involved in creating that 
classification were too great to be solved during this interim. Thereafter, JUDGE 
ERICKSTAD'S R'IOTION CARRIED, with Professor Lockney , Mr. Webb, and Rlr . Wolf 
voting in the negative. 

Professor Lockney stated that the Committee should be ccrtain to take special 
notice of deletion of the 'lviolation" offense category when it discusses Section 1006, 
dealing with regulatory offenses. 

The Committee then discussed Section 7 of the bill draft ,  providing procedures 
for use of the concept of ~ s t i t u t i o n  and v:orlc dctail assignment for criminal offenders. 

Judge Erickstad stated that he was opposed to the limitation of liability, provided 
in Subsection 2 of Section 7 ,  because the whole trend in the law was to extend liability 
in similar situations. Mr. Webb stated he agreed with Judge Erickstad, but that 
judges in his area were lonth to use a work detail assignment as part of a sentence 
because of this type of question. Judge Erickstad suggested that provision should 
be made allowing courts to order that type of condition of probation, but that, should 
they desire to do so, they should be rcsponsiblc for making provision for liability 
insurance coverage. He suggested that Subsection 2 of Section 7 be amended by 
striking everything after the word "individual." in Line 26, Section 7.  

Judge Erickstad also had some questions concerning the p~ocedurcs uvaileble 
for imposing- restitution or reparation as a sentence or condition of probation. For 
instance, he wondered whether restitution would p~ec lude  later civil damages arising 
out of the same occurrence. In addition, how would the court go about deter8mining 
the amount of restitution to be made. M r .  Nolf noted that North Dakota courts have 
the a u t h d t y  to order restitution now, n7ithout any of the protection available under 
the proposed Section 7 .  

Judge Erickstad suggested that the draft should set a dollar limit on the amount 
of restitution which could be ordered, and should specifically provide that restitution 
was in lieu of all civil remedies for damages arising out of the same occurrence. 

Mr. wolf noted that, before the Committee discussed the various details of 
use of "restitution", the Committee should go on record as either favoying or opposing 
the concept, since much of the discussion seemed to be in opposition to the concept. 

Mr. Hill inquired as to the status of courts with limited dollar amount jurisdiction 
i n  civil cases. Would those courts be able to order restitution in excess of that amount? 

Judge Erickstad suggested that a $500 limit be placed on the amount which 
could be ordered as restitution. Mr. Wolf then inquired what would happen to a 
person who was charged with issuing a $2,000 "bad check1'. Would the storekeepr 
be limited to recovering only $500 of that amount? 

Representative Kieffw noted that there was a bill introduced during the last 
session to allow recovery of bad check amounts, and that it was killed. M r .  Wolf 
noted that that bill allowed accumulation of all bad checks issued during a given month, 
and that opposition to it was based on that fact. 



Professor Locltney noted that the concept of allowing restitution might run  
afoul of any constitutional right to a jury trial in civil cases. Illrn. Hill noted that 
the constitutional right to a jury trial in civil cases was limited to that right as  it 
existed in 1889. 

The Chairmm inquired as to whether there was a definite need for provision 
for all of the procedures surrounding the ordering of ttrestitution". Iic wondered 
whether a simple statement to the effect that sentencing courts have authority to order 
restitution would not be sufficient. M r .  Wolf stated !le felt that pilovision for a hearing 
should be ccntained in the statutes to ensure that the judge's decision regarding 
restitution was not arbitrary, and to give notice to tlle defendant that the prcjsecution, 
or the judge, was considering restitution zs a condition of probation, or as a sentence. 

Professor Lockney stated that what the Conniittee was discussing was the whole 
area of compens&tion for c l h i n a l  victims, and that that should be a study in itself. 
For instance, he noted thct provision should be madc for the defendant to be psid 
for assigned work, which payment should be given to the victim by way of restitution. 

The Ccmmittee recessed for lunch at 12: 05 p .m . and reconvened at 1: 15 p .m . 

IT WAS MOVED BY JUDGE ERICIiSTAD, SECONDEI) BY nIR. WOLF, AXD CARRIED 
that Lines 27 through 3 4 ,  Section 7 ,  be deleted, and that everything after the word 
ltindividual ." in Line 2 6 ,  Section 7 be deleted. 

Mr. Wolf suggested that the woi-ds ttfilcd. trailscribcd, and" be added before 
the word "enforced" in Line 20 ,  Section 7 .  M r .  Ziegler inquired as to whether the 
word "enforced" did not cover the ficld, 2nd cllow filing and trmscriptictr. of a mstitution 
order .  M r .  \Wolf noted thst some Clerlis of Court didn't think so ,  and needed specific 
direction in order to transcribe an order of restitution. 

IT WAS R.IOVED BY MR. WOLF, SECONDED BY PROFESSOR LOCKNET, AND 
CARRIED that the words "filed, transcribed, and" be added aftcr the word "be" in 
Line 2 0 ,  Section 7 ,  and that the braclccts enclosing the materirl in Lines 19 thrmgh 22 be 
deleted; and that the words Itas to the nature and amount thereof" be added after 
the word "defendsnttt in Line 3 ,  Section 7 .  

The Comlnittee again discussed the desirability of limiting the amouat of restitution 
o r  reparation which could be ordered, especially where that amount was by way 
of damages, rather. than in regard to a return of the "fruits of the crimett. The Committee 
Counsel noted that he had, pursuant to motion at the last meeting, discussed the 
matter of appellate review of sentences with the Chief Justice. He stated that the 
Chief Justice had agreed to bring the matter up with the other members of the court, 
so  that the possibility of including a rule ,  in the Rules of Appellate Procedure, providing 
for appellate review of sentences. The Committee Counsel stzted that cppellate review 
of sentences would be particularly relevant in regard to use of 1*estitution or reparation 
a s  a sentence or condition of probation. Judge Erickstad noted that the subject of 
appellate review of sentences had been broached at the last conference of the court, 
and it  was his feeling that the court would be loath to add a new rule to the Rules 
of Appellate Procedure dealing with appellate review of sentences. 



The Committee discussed the treatment of payments made as  restitution in relation 
to future civil actions mising out of the same occurrence. R l r .  Wclf suggested thet 
the folloiving language be added after the word "subsection" in Linc 18 ,  Section 7: :'Any 
payments made pursuant to such order shall bc deducted from damages awarded in  
a subsequent civil action arising from the same incident .I1 Thereafter, IT KAS XOVED 
BY ?!IT:. WOLF, SECOXDED BY JUDGE ERICIiSTAD, AND CARRIED that the language 
suggested above by Mr. Wolf b e  added after the word ttsubsection" in Line 18,  Section 7.  

The Con~mittce again discussed the means of limiting the amount of restitution 
which could be ordered, which restitution was ectually not a return of "fruits of 
the criminal offense". Mr. Wolf suggested that the words !' , or to be reasonably incurred 
i n  the future," be deleted from Lines 7 and 8, Section 7.  This would result in limiting 
damages, above return of the fruits of the crime, to those d m a g e s  vhich were expenses 
actuslly incurred by the victim. 

Professor Lockney suggested that the concept of restitution be limited to ?mounts 
~ v l ~ i c h  the defendant agrees to pay,  so that the courts would not be in R position of 
having to make detcrminntions 2s to damages ivithout all the procedural safeguards 
of a full civil trial. 

IT WAS MOVED GY XR.  F'?OLF AND SECONDED BY REPRESENTATIVE ATKIKSON 
AND JUDGE PPARCE thut Section 7 ,  as amended, be Ewther amended to delete the 
words " ,  or to be reasona51y incurred in the future," from Lines 7 and 8, Sectioll 7, and 
with thut further amendment t h t  Scction 7 be approved. Judge Erickstnd suggested 
that the motion be amended to odd a $500 limit cn the amount of "damages" rccovernble 
over and above a return of the "fruits of the trine"; however, no action was taken 
in  this regard. Thereafter, A'iR. WOLF'S RIOTION CARRED. 

Prcfessor Lockney ~ x i s e d  the question concerning Subsection 2 of Section 7 ,  
and noted thot it probably should not be limited to only governmental ivork, but that 
the defendant should also be dio~jrec! to work of a charitable nature. Thereafter, IT 
WAS MOVED BY PROFESSOR LOCXNEY, SECONDED BY REPRESENTATIVE HILLESOB, 
AND CARRIED that L b e s  25 and 2 6 ,  Section 7 ,  be amended to read a s  follo~i-s: "ch3r-ged, 
but must not be solely for the benefit of a private individucFZ other than the victim . I '  

The Committee then discussed Section 2 of the sentencing draft, nnd most paitticularly 
the fact that the draft proposed that the suspci~ded sentence be abolished. My. liiedman 
noted that when a court suspends sentence and places o person on probation, jurisdiction 
over the probationer i s  exclusively in the State Pmole Board. If the probationer 
violates conditions of his probation, he is immediately subject to incm8ceration for 
the term of the sentence originally imposed. 

- 
IT WAS h40VED BY MR. ViOLF, SECONDED BY REPRESENTATIVE STONE, AND 

CARRIED that Section 2 be approved, but that i t ,  and the remainder of the sentencing 
draft ,  be redrafted to maintain the provision alloiving a court to suspend sentences 
to imprisonment. 

Mr. Travis inquired, in regard to Subsection 4 of Section 2 ,  whether i t  ivould 
not be appropriate to allow credit for all time spent in custody prior to actual incarceration 
under a sentence, rather than just limiting it to certain instances. M r .  Travis noted 
that the ABA standards on "Sentencing Alternatives and Proceduresll, Standard 3 . 6 ,  



r had what he frlt to he appropriate language reading as follows: "3.6 Credit. (a) 
credit against the maximum term m d  any rnjnimum t c m  should be given to a defendmt 
for all time spent in custody as a result of Ihe criminal chrlrge fm ~vhich a prison 
sentence is  imposed or as  a result of the conduct on which such a charge i s  based .I1 

Thereafter, IT WAS MOVED BY MR. TRAVIS ,  SECONDED BY JUDGE PEARCE , 
AND CARRIED that the std'f p e p a r e  a draft of Subsection 2 of Section 2 (in lieu of 
the former lzngwge thereof) to provide credit for time served in jail in accordance 
with the philosophy and languogc used in the first sentence of Stmdard 3.6, AEA, 
"Sentencing Altelmatives and Procedures" . 

The Committee discussed the difference betwecn suspended sentences and 
'deferred imposition of sentence. Mr. Riedmzl~ noted that he had 800 active p r o l e  
and probation filcs, and 1 , 5 G O  inactive files. lie stated thet many cf the inactive 
files represented former pcar~lees  or probztioners ;vho simply had not gone ixto court 
to have their plea of guilty stricken from thc record at the end of their period of 
defcwed imposition of sentence. 

The Conmittee discussed Section 6 of the sentencing draft, and the Committee 
Counsel noted thcit Subdivisions n~ , n ,  and o were new, and were, in part ,  i ~ ~ s e l ~ i c d  
upon the suggestion of 3fr. Riedn~an. RIY. Riedmsn stated that he ivns in favor of 
those subdivisions. 

The Committee discussed Section 8 dealkg with extended scnte~:ces. It v:us 
suggested by MY. Hil l  that the v~ord  T1thatl' be ciclctcci f rom 1,inc 3 ,  Section 8: and 
that the words "of any one 0:. more of the fdlowing" be inserted in lieu thereof. 
The Coininittee Counsel said he believed that thc periocis made the subdivlsic-ns sub- 
junctive; however, kir. Hill's suggestion could ccrtuinly be adopted for c la r i t j r !~  
sake. The Clnhrrnm directed that that be clone. 

The Committee Counsel noted !he language changes in Lines 53 and 54 ,  Sect;lon 8 ,  
and noted that those changes wcre made in light of a r q u e s t  by b?ra. ICebb to ensure 
that prosecutors could still comment on the ciangerousness of the defenclnnt . ?Jr . 
Webb stated that he fc11 the new lang-dagc was satisfactmy. 

The Committee discussecl Section 9 to thc f'mnndatory parole con:ponentfl . 
Mr. Hill stated that he felt the seciioil should be draftcd so the innndiltory pnm!e 
component can be tcrminated by the Stetc Parole Board. The Committee Counsel 
stated it had been drafted the v:ay in which it was presented due to the fact ikat there 
was some constitutional doubt as to whethcr the State P~irole B o a ~ d  could terminate 
a sentence, since that terminati(ir, would be in effect a commutation. Rlr . Hil l  stated 
i t  was his feeling that the Pmdon Board did not have exclusive jurisdiction over 
commutation. Thereafter, IT WAS MOVED BY h1R . WOLF, SECONDED BY JUDGE PEARCE , 
AND CARRIED that Lines 1 2  and 13  be mended to rcod as  follosus: "sentenced. 
A mandatory parole component may be terminated by the state parole board or by 
the board of porccns . Nothing in". 

The Committee then discussed Section 10  dealing with sentencing for multiple 
offenses, and the policies surrounding sentencing to consecutive or concurrent terms. 
IT WAS IViOVED BY MR. WOLF, SECONDED BY PROFESSOR LOCKATEY, AND CARRIED 

P that Section 1 0  be adopted as present. 



r The Committee discussed Section 1 6  on Page 1 2 ,  and the Committee Counsel 
noted that this was current North Dakota law, and that Section 16 was inserted in 
the draft to replace Section 12-06-13 of the present Title 1 2 .  Representative Iiilleboc 
inquired as  to the status of the 17-year old who is scntcnced to the State Industrial 
School for a felony, and becomes too old to be handled by thot facility. The Committee 
Counsel noted that i f  a minor were sentenced, after conviction of a felony, to the 
Industrial School, it would be under the same procedures as any other minor ~ h o  
was sentenced to the I n d ~ i s t ~ i a l  School. It was  noted that Section 12-46-17 provides 
that a minor who i s  an inmate ~f the I~ldustrial School and v;ho is  incorrigible or  dangerous 
to the good order ,  government, and welfare of the School can be returned to the county 
from which he was cornn:itted, and proceedings against him can continue from that 
point a s  if  no order of coinmitment had been made. 

The Committee discussed Sections 1 9  and 20 of the biil which m e n d  current 
law requiring the post$-g of notice of application for parole, pardon, reprieve, or  
commutation. IT WAS MOVED BY JUDGE PEARCE , SECOKDED RY REPRESENTATIVE 
IIILLEBOE, mD CARRIED that Sections 12-55-21 and 12-59-11 of the Century Code 
be  repealed. 

The Committee discussed Section 18 of the bil l ,  and the fact that it wcu!d result 
i n  the extension of Parole Board jurisdiction to supervision of persons paroled after 
misdemeanor convictions. Blr. Riedman stated that he favcred such supervisory 
authority, but ,  practically speaking, could not get the money for the 25 nevi zgents 
which would be necessary in order to handle parolees. Rlr. Wolf suggested that 
the supervisory authority could be extended to the estent that funds were mailable. 

IT WAS MOVED BY MIX. WOLF that the following l anwage  be added to Section 
18: "to have supervision o v c ~  and to look after the tvelfzre of persons who a m  on 
probation after conviction of a misdelneanor to the extent that resources and personrLcl 
a r e  available; . THIS MOTION DID NOT RECEIVE A SECOND. 

Mr. ?Vebb noted that misdemeanants a re  now being supervised by parole ngcnts 
after conviction of a misdemeanor under the procedures allowing dcfcrsed imposition 
of sentence. After further discussion, no action was taken to rimend Line 7 ,  Section 1s. 

IT WAS MOVED BY REPRESENTATlS7E HILLEUOE : SECONDED BY REPRESENTATIVE 
STONE, AKD CARRIED that the sentencing draft ,  as  amended, be accepted by the 
Committee. 

The Chairman called on RIr . Wefald for an overview of thc flog desecration 
provisions which read as  follows: 

2 person is guilty of a class A misdemeanor if he knowingly casts contempt upon any flag 

3 of the United States by publicly mutilating, defacing, defiling, burning, or trampling 

4 upon it .  



1" 2 .  The term "flag of the United States" a s  used in this section shall include m y  

6 flag, standard, colors, ensign, or any picture or representation of either, or of any 

7 part or  parts of either, made of any substance or on m y  substance, of any 

8 size evidently purporting to be either of said flag, standard, colors, or ensign of the 

9 United States of America, or a picture or a representation of either, upon which shall 

10 be shown the colors, the stms and the stripes, in any numbel* of either therecf, or of any 

11 .part or parts of either, by which the aversge person seeing the same without deliberation 

12 may believe the same to represent the flag, standard, colors, or ensign of the United 

13 States of America. (Source: 33 U .S .C .A. Section 700 [I9681 . ) 
M r .  \\'efald noted that the flag desecration section was taken from current federal 

law (33 U.S.C.A. Section 700 [1968]). He stated that this federal law had originelly 
applied only to the District of Columbia, but had been cxtended in 1968 following 
seveyal incidents of flag burriings. h l r  . Wefald stated that the proposed section was 
close to current North Dakota law regarding flag desecration, except that it did not 
prohibit the use of c. United States flag in "advertising". 

Judge Pearce inquil*cd as to the necessity for LL North Dakota statutc on flag 
desecration, in light of the federal statute. M r .  Wefald stated that it was prirnmlily 
because the Federal Governnlent would not prosecute all cases which might arise 
in Norih Dakota, and that North DAota probably has an interest in prosecuting when 
the Federal Gover~ment does not. The Committee Counsel noted that the language 
contzined in Subsection 2 of the draft was essentially the language contained in the 
current North Dakota statutes on flag ciesecrcltion. 

M r .  Hill commented that Section 250.9 of the Model Penal Code covered desecration 
of venerated objects, including desecration of the flag, and said maybe that was the 
way to approach the problem. 

IT WAS AlOVED 13Y M R .  WEBB, SECONDED BY PROFESSOR LOCXNEY, AhTD 
CARRIED that the Committee accept the flag desecration section as presented. 

The Committee discussed Sections 1501 through 1503 which read as follows: 

* SECTION 1501. OFFICIAL OPPRESSION.) A person acting or purporting to 

2 act in  an official capacity or taking advantage of such actual or purported capacity 

is guilty of a class A misdemeanor if, knowing that his conduct is  illegal, he: 

4 1. Subjects another to arrest,  detention, search, seizure, mistreatment, 

dispossession, assessment, lien, or other infringement of personal or  

6 property rights; or 



r 2. Denies or impedes another in the exercise or  enjoyment of any r ight ,  

8 privilcge , power, or  immunity. 

9 SECTION 1502. INTERFERENCE IYITI-I ELECTIONS. ) A person is guilty of a 

10 class A misdemeanor i f ,  whether or not acting under color of law, he ,  by force o r  

11 threat of force or by economic coercion, intentionally injures ,  intimidates, o r  

12 interferes with another because he i s  or has been, or in order to intimidate him 

13 or  any other person from voting for any candidate or issue or qualifying to vote, 

14 qualifying or campaigning as a candidate for elective office, or qualifS'ing or  acting 

15 a s  a poll watcher or other election official, in any primary, special, or general 

16  election. 

17 SECTION 1503. DISCRIMINATION IN PUBLIC PLACES .) A person is guilty 

18 of a class I3 misdemeanor i f ,  whether or not acting under color of law, he ,  b y  

force or threat of force or  by economic coercion, intentjonally injures,  intimidates, 

20 or  interferes with another because of his sex ,  race,  color, rclirrion. or  national 

origin and because he is or has been, or in order to intimidate him or my other 

2 2 person from exercising or attempting to exercise his right to full and equal enjcyment 

23 of any facility open to the public, or to intimidate him o r  prevent him from aiding 

24 another to exercise his civil rights. 

R e ~ ~ e s c n t a t i v e  Stone inquired as  to whether Section 1502 could be redrafted 
to make it read with more clarity. The Chairman directed the staff to redraft Sectiol~ 1502. 

Mr. Trevis questioned the use of the words "knowing that his conduct is illegal" 
i n  Line 3 of Section 1501. He thought thzt that would place an undue burden on the 
prosecution of proving subjective intent. Mr. Webb disagreed, and stated that he 
felt'it was an important part  of the offense definition that the official, acting in his 
official capacity, must know that his conduct is illegal before it becomes an offense. 

Professor Lockney noted that the last two lines of Section 1503 seem to establish 
a different offense, not strictly related to discrimination in public places. The Committee 
Counsel stated that the reason for that was to bring the section in accordance with 
motions made at the meeting at which these sections were previously discussed. 
Professor Lockney suggested that Section 1503 be broken down into two sections. 

c One dealing with discrimination in public places, and the other dealing with preventing 



r a person from aiding another to exercise civil r ights.  Thereafter, the Committee 
recessed at 5: 10 p . m . , and reconvened at 9: 00 a .m . on Friday, September 2 2 ,  1972. 
At that time the Committee discussed a l*edraft of Sections 1503 and 1504 (note that 
Section 1503 was broken into two sections) which read as follows: 

1 SECTION 1503. DISCRIbIINATION IN PUBLIC PLACES .) A person is guilty of a 

2 class B misdemeanor if ,  whether or not acting under color of jaw, he,  by force o r  threat 

3 of force or by economic coercion, intentionally injures,  intimidates, or interferes with 

4 another because of his sex ,  race,  color, religion, 01- national o r i g h  and because he is or  

5 has  been or in order to intimidate him or any other perscn from exercising or  attempting 

6 to exercise his right to full and equal enjoyment of any facility ope= to the public. 

7 SECTION 1504. PREVENTING EXERCISE OF CIVIL RIGHTS - I-IINDERIKG OR 

8 PREVENTING ANOTHER PJDIXG THIRD PERSON TO EXERCISE CIVIL RIGHTS .) A person 

9 is guilty of a class E misdemeanor if ,  whether or not acting under. color of law, he, by 

10 force or  threat of force or by economic coercion, intentionally: 

11 1. Injures intimidates, or  interferes with anotller because he is  or is about to 

12 exercise his civil r ights ,  or because he has exercised his civil r ights.  

13 2. Intimidates or prevents mother lrom aiding a third perscrn to exercise his 

14 civil rights. 

IT WAS MOVED BY PROFESSOR LOCKNEY. SECONDED 13Y RIR. WEBB, AND 
CARRIED thct Sections 1501 through 1504 be adopted, with the staff to redraft Sections 
1502 and 1503. Mr. Wefald stated that he could probably prepare a redraft before 
the meeting adjourncd. 

The Chairman called on M r .  Wefald for a discussion of the staff redraft relating 
to criminal defamation which rcads a s  follows: 

SECTION CRIMINAL DEFAl'~~T1ON. ) 

2 1. A person is guilty of a class A misdemeanor if he willfully clissem-hates o r  

3 publishes defamatory matter or knowingly procures such dissemination or publication, 

4 orinanywayknowinglyaidsorassistsinthesamebeingdone.  (12-28-03) 

5 2 .  It is a defense to a prosecution under this section that: 

a. The matter alleged to be defamatory is true; o r  (12-28-04) 



b. The matter alleged to be defamatory was contained in a privileged communication. 

3 .  In this section: 

a .  llDefarnatory matter" means any written or oral communication concerning a 

natural person mode public with actual malice or with reckless disreg=d of 

the ku th  by any utterance, printing, writing, sign, picture, represeniation , 

or effigy tending to expose such person to public hatred, contempt, or 

ridicule, or to deprive him of the benefits of public confidence and social 

intercourse, or any written or oral communication concerning o. natural person 

made public as aforesaid designed to blacken and vilify the memory of one 

who is dead and t e n d i ~ g  to scandalize or provoke his surviving relatives 

and friends. (12-28-01) 

b . "Publication" means a knowing display of defamatory matter, or the parting 

with its immediate custody under circumstances which exposed the defamatory 

matter to be read or seen or understood by a person other t h m  the publisher 

of the defamatory matter, although it is not necessary that the matter complcined 

of should have been seen or read by another. (12-28-07) 

c . "Privileged communicationf1 means a communication made to a person entitled 

to or interested in the communication by one who is also entitled to or  interested 

or who stood in such relation to the former as to afford a reasonable ground 

for supposing his motive innoceiit . (12-28-11) 

. M r .  Wefald discussed a supplementary memorandum on the question of constitutionality 
of drafting a criminal defamation statute, and of drafting it in such a w&y that it did 
not provide a defense to a person who made a true but malicious statement concerning 
a pyivate individual. Mr. Wefalcf noted that this suggestion was in essence the creation 
of the offense of criminal invasion of privacy. He said he felt that since the whole 
concept of privacy (in the civil law) was so unsettled, it would be unwise to make 
invasion of privacy a criminal offense. 

Professor Lockney agreed that it was primcwily a matter of "privacy", and that the 
United States Supreme Court may ivell extend the doctrine of the cases of New York Times v. 
Sullivan and Rosenbloom v . Metromedia, Inc . , but that, until the Court did so ,  
we should do something to protect "private" citizens from malicious defamation. 



Judge Erickstad stated he agreed with Mr. Wefald, and that, in addition, he 
thought the field of criminal invasion of privacy should not be grafted on to the criminal 
law, as it was an extremely complicated one, and should be left to redress by the 
civil law. Professor Loclmey noted that he had made a motion to that effect at a previous 
meeting, but that the motion was defeated. 

M r .  Ziegler noted that in some instances, allowing truth as a defense can cause 
more hardship to the complainant than does the original statement, as it gives a forum 
in  which the defendant can prove that what he said tvas t rue? and causes the material 
to be repeated in the press to the detriment of the complaining witness. 

IT WAS MOVED BY PROFESSOR LOCKNEY AND SECONDED BY AIR. TRAVIS 
that the words ", unless the defmatory matter relates to an individual and is  not 
a matter of public concern" be added after the word !'true1' in Line f; of the section 
on criminal defamation. THAT AlOTION FAILED. Thereaftcp, IT WAS MOVED BY 
PROFESSOR LOCKNEY AND SECONDED BY JUDGE PEAECE that the cyininal defaniation 
section be deleted, and that the relevant sections of the Century Code be repealed. 

M r .  Hill noted that a person who makes a defamatory statement is usually judgment 
proof, and that the only way that he can be punished is undcr the criminal law. 
Professor Lockney inquired as to who would listen to defamatory statements coming 
from a person who was  judgment proof. Judge Erickstad stated that he thinks there 
should be some statute prohibiting crimi~lal defamation, but that it should not get 
into the area of protecting private individuals from true statements. Thereafter, 
PROFESSOR LOCKNEY 'S NOTION LOST. 

IT WAS MOVED EY REPRESENTATIVE STONE AND SECONDED BY MR. WEBB 
that the defamation draft, as presented, be approved. Judge Peanx inquired as 
to why the draft did not provide a definition of the term "di~semination'~. He stated 
that i t  should be defined, since the term "publication" i s  dcfincd, and since construction 
of the word lldisscn~ination'l could cause judicial problems. REPRESENTATIVE STGhT 
AMENDED HER BIOTION, WITH THE CONSENT OF I-IER SECOND, to include a staff 
draft of a definition of "dissemination". 

The Committee Counsel suggested that the draft would be acceptable if reference 
to  disseminate^'^ and llclissen~ina-i-ion'l were deleted therefrom. IT WAS MOVED BY 
PROFESSOR LOCKNEY, SECONDED I3Y REPRESENTATIVE STONE, AND CARRIED 
that the Committee reconsider its action whereby it approved the draft of the defamation 
section and that the section be amended to delete the words lldissen~inates or" in Line 
2 and the words lldissen~ination or" in Line 3 .  

Thereafter, IT WAS MOVED BY REPRESEHTATWB STONE, SECONDED BY REPHE- 
SENTATIVE KIEFFER , AND CARRIED that the criminal defamation draft, as amended, 
be approved. 

The Committee then discussed e draft of a concurrent calling for 
a continuing of the study in revision of the criminal laws in North Dakota and reading 
as follows: 

1 A concurrent resolution directing the Legislative Council to continue the study directed 

by House Concurrent Resolution No. 3050 adopted by the Forty-second Legislative 



Assembly, relating to the revision and modernization of the criminal laws of this state, and 

directing the Legislative Council to seek available federal funds to assist the Council in 

carrying out the study. 

WHEREAS, the Legislative Council's interim Committee on Judiciary "BV has,  

after considerable effort, completed a revision of the basic criminal code of North 

Dakota, contained in Title 1 2  of the Century Code; and 

WHEREAS, that Committee was assigned the task of completing a revision of 

the entire body of criminal laws of North Dakota, but was unable to do more than revise 

Title 12, due to lack of time; and 

WHEREAS, there is  now even greater need for revision of the remtdnder of the 

statutory definitions located throughout the Century Code to make them conform wiL% the 

15 new sentencing and offense classification plans; and 

16 WHEREAS, the state statutes relating to gambling and the constitutional provision 

17 on lotteries are in need of more thorough study; and 

18 WHEREAS, the provisions of the new Title 12 will not go into cffect until July 1, 1975, 

19 and should be continuously studied during the interim prior to the Forty-fourth Legisla- 

20 tive Assembly; 

2 1  NOW, THEREFORE, BE IT RESOLVED BY THE OF THE STATE 

22 OF NORTH DAKOTA, THE CONCURRING THEREIN: 

2 3 That the Legislative Council is hereby directed to continue its substantive end 

24 formal study and revision of the criminal statutes of the state of North Dakota, with 

25 emphasis on the constitutional and statutory provisions relating to e;amblixig. The Council 

26 shall direct its efforts towards a revision of the substance, form, and style of current 

27 criminal statutes, towards integration and correlation of those statutes where possible, 

)98 and towards deletion of outmoded or unnecessary statutory material. The Council may 



seek the aid and assistance of the Judicial Council and of other members of the bench and bar ,  

30 and may counsel with interested citizens. The Council shall seek federal funds to aid in 

31 defraying the cost of this revision, and so much of the opproprietion to the Legislative 

32 Council as  may be necessary may be used as matching funding for the revision study. The 

33 Legislative Council shall prepare necessary revision legislation and shall m a k e  its report 

34 and submit the accompanying legislation to the Forty-fourth Legislative Assembly. 

Professor Lockney suggested that the resolution should also specificdly call 
for a continuing study of sexual offense definitions, including the possibility of doing 
attitudinal surveys to determine the actual feelings of the populous concerning sexual 
offenses. The Chairman suggested that maybe the draft should also provide for a 
specific study of the viability of the concept of a "violation1' category of offenses. 

Judge Erickstad suggested that the study resolution should be left as general 
a s  possible, and that gambling, sex offenses, and a categcry of offense known ns 
llviolationsll, could be included within the ambit of a study defined in general language. 

Thereafter, IT WAS MOVED BY JUDGE ERICKSTAD, SECONDED BY PROFESSOR 
LOCKNEY, AND CARRIED that Lines 15 and 1 G  of the resolution be deleted, and that 
the language in Lines 23 and 2 4 ,  reading "with emphasis on the constitutional ar.d 
statuto~.*y provisions relating to gambling" also be deleted. 

Mr. Hi l l  inquired, in light of Judge Erickstad's motion, whether the Conilnittee 
should make a specific recommendation to the Forty-third Legislative Assembly concerning 
gambling. The Committee consensus was that it should not make such a recommendation. 

The Committee then discussed the two alternatives defining sexual offenses. 
Judge Ericltstad noted that there were now provisions in the alternative he had favored 
which bothered him, and he felt that those persons who favored a more orthodox 
version should be allowecl to shape i t ,  with a more liberal version being shaped by 
those interested in that point of ~ ~ i e v r .  Mr. Webb stated there were certain things, 
such as  the minimum age after which any sexual intercourse would be rape, which 
he wanted to see in both alternatives. 

The Chairman suggested that the Committee split into two groups according 
to which sexual offense alternatives they favored, that those gz'oups work out the 
changes or mendments they went to make to their alternative, and that they report 
these changes to the Committee. Mr. Webb stated that, as  far as some items are concerned, 
he could not be split. 

Professor Lockney read from the Spring 1972, Oregon Law Review quoting 
State Senator Anthony Y h ~ r r i  , who was Chairman of the Senate Judiciary Committee 
at the time that the Oregon Legislature considered their Code revision, as follows: 

"In considering the task at hand and in examining the Oregon laws, the 
Model Penal Code, and the new codes of some of our sister states, the majority 
of Commission members arrived inescapably at the conclusion that a modern 



criminal code must reclistically distinguish between criminality and immoralipj. 
The old code contained unenforced end unenforceable criminal sanctions for moral 
transgressions, laws which frequently defined "crimes without victims. As  a 
representative of the FBI stated to the President's Conlmission on Law Enforcement 
and Administration of Justice: 

"The Criminal Code of any jurisdiction tends to make a crime of everthing that 
people are against, without regard to enforceability , changing social concepts, 
etc. The result is that the Criminal Code becomes society's trash bin. The 
police have to rummage around in this material and are expected to prevent 
everything that i s  unlawful. They cannot do so because many of the things 
prohibited ere simply beyond enforcemcnt both because of human inability 
to enforce the law and because, as in the case of prohibition, society legislates 
one way and acts mother way. If we would restrict our definition of criminal 
offenses in many meas,  we would get the criminal codcs back to the point 
where they prohibit specific, carefully defined, and serious conduct, and the 
police could then concentrate on enforcing the law in that context and would 
not waste its officers by trying to enforce the unenforceable as is now dcne. 

"Probably no single part of the new Code presented a more difficult -- or 
explosive -- policy question than did the s e s  offenses article. An 'agonizing 
reappraisal' was made of statutcs denouncing adultery and fornication, statutes 
that had remained in force since 1864, as well as statutes prohibiting consensual 
sodomy, lewd cohabitation, and seduction. We had to decide to what extent 
conduct that is generally considered repugnant or immoral, but w1:ich does not 
produce demonstrable harm to others, should be made criminal. To m ~ s t  persons, 
the most abhorrent of such conduct is homosexuality; and yet, except foi- cases 
involving force, n~inor victims, or public ectivity , the criminal laws have been 
dismal failures in preventing such conduct or otner private, consensual sexual 
activity. In line with the general philosophy of the new Code, i .e. , that it should 
try i3ealistically to distinguish between c~'imc, conduct which poses a threat to 
society by presenting a clear and present danger cf injury to persons and property 
or to the citizenry through the corruption of its officials, and sin or in~mo~ali ty,  
a matter that would seem best left to the church or other moral authorities, the 
new laws for the most part do not prohibit private consensual sesual activity 
between competent adults. 

"As the Chairman of the National Commission on Reform of the Federal 
Criminal Laws has stated, 'If criminal law is to be respected, it must be respect~ble. '  
The Commission view was that laws that cither are not or cannot be enforced not 
only waste our limited law enforcement machinery, but also create disrespect for 
the entire criminal justice system . 

"The new Code, however, does prohibit certain related conduct such as 
prostitution, bigamy, incest, acts of indecent behavior i n  public, and open 
solicitation of persons to engage in sexual activities. At first blush, these 
prohibitions may appear inconsistent and hypocritical, but each of these 'areas 
can be distinguished by important additional considerations, i .e . , commercialization, 
protection of children, or protection of individual sensibilities. The new sex- 
offense statutes reflect an earnest effort to forinulate a sensible and realistic 
approach to the role of the state in the sex lives of its citizens .I' 



(Note: The two sexual offense alternatives are attached to these minutes as 
Appendices "Av and llB1' .) 

Judge Pewce noted thnt Section 1642 of both filternatives results in a lowering 
of the classification of the offense if the sexual intercourse is committed upon a person 
who suffers from menial disease or defect rendering the victim incapable of understanding- 
the nature of the conduct. IIe questioned why this was the case, since this wns  not 
the situation under current North Dakota law. 

The Committee Counscl noted that that was the way the original FCC language 
for those two sections read. The Committee Counscl quoted from Page 871 of Volume 
2 ,  Working Papers as fa!lows: "We do not propose the maximum penalties for these 
acts (sexual ii~tercour se with mentally incompetent victims) , however. Intercourse 
obtaincd under the circumstances proscribed by the proposed section is p a d c d  as 
a Class C felcny. Compared to the other felonious sexual conduct dealt with in the 
proposed provisions, such behavior 'does not lead to a general sense of insecurity 
in the community, as does the forceful rape, and the harm d0n.e is not as great, i f  
outraged to the feelings of the victim be regarded as the essential evil against which 
we legislate .' Such conduct does, however, constitute a substantial physical and 
psychoiogical abuse of anothei* human being. Obtaining intercourse by deception, 
trick, or nondeaclly threat is therefore graded equivalent to the penalty for a serious 
assault ." 

MR. WOLF MOVED ADOPTION O F  BOTH OF THE SEXUAT, OFFENSE ALTERNATIVE 
DEIAFTS, vritln the staff to nmke the necessary amendments reflected by the discussion 
here, and in order to m d r e  them accord with the main revision bill. THIS NOTION 
DID NOT RECEIVE A SECOidD. 

Thereafter, the Chairman directed the Committee to split into two subcommittees 
according to their preference for the first o r  second sexual offense alternativcs. 
After deliberation and axncndnents by both groups, the Chairman called on the Committee 
Counsel for a report on the changes made in the first sexual offense alternative. (Aitcrnative 
"A") . 

The Committee Counsel stated that the first alternative was to be amended by 
moving Sections 1655 (llGe~leral Provisions") and 1656 ("Definitions") to the front 
of the draft. In addition, the classification of Section 1647, Sexual Abuse of IVmds, 
was to bc raised from a Class A nisdemeanor to a Clfiss C felony. 

The section heading for Section 1653 was to be cl~anged from "BESTIALITY" 
to "DEVIATE SEXUAL ACTn. 

In Line 2 of Section 1655 the word "tot' is to be changed to "through"; 'in Line 
7 the word "to" is to be changed to "through"; and in Line 13,  the word "to" is to 
be changed to f'throughll. 

The Chairman then called on Mr. Wefdd for a presentation of the chmges made 
by the group interested in the second alternative (Appendix "B") . M r .  Wefald noted 
that Subsection 1 of Section 1642 was moved to Section 1641 as Subdivision e of Subsection 
1, and the appropriate grammatical changes were made to Section 1642. 



e Section 1643 was amended to read as follows: "An adult who engages in a 
sexual act with another peyson or who causes mother person to engage in s sexual 
act, is guilty of a class A misdemeanor if the other person is n minor and the actor 
is at least three years older than the other person." 

Mr. Wefald stated that Subsection 7 of Section 1645 was stricken; the last sentence 
of Section 1646 was stricken; and Scction 1647 was deleted. 

Judge Erickstad stated that the moving of Subsection 1 of Section 1 6 4 2  and 
relettering it as Subdivision e of Subsection 1 of Section 1641,  first alternative, would 
meet with his approval. The remaining members of the group interested in the first 
sexual offense alternative (Appendix "A':) egreed, cmd that change was made. 

Representative IIilleboe inquired as to whether the classification of penalties 
for Sections 1643 and 1644,  second ~ l t e ~ n a t i v e ,  should not be raised to Class C felonies 
as was the case in the first sexual offense alternative. 

M r .  Webb stated that he was nut entirely satisfied with either sexual offense 
alternative, after the changes reflected by the subcommittee ciecisions. Therefore, 
he felt that in all fairness there should be a third alternative which should read exactly 
as  did the foriner second sexual offense alternntive, except that a r,ew Subdivision 
e should be added to Subsection I of Section 1641 which should be worded e::actly 
as is Subsection 1 of Section 1642, and the latter subsection should be deleted. 

Professor Lockney stated that the minutcs should reflect the fact that the subcommittee 
which made changes in the second alternative, deleting criminal penalties for teenage 
sexual esperirnentation, intended that promiscuous teenagers be treated by the Juvenile 
Court to the extent that their promiscuity was in direct disobedience to parental commands. 

Mr. Webb questioned whether you could find a child to be unruly if his sexual 
activity was not criminal, since his activity would not be immornl if it ivus not denominated 
a crime. Representative Stone stated that she did not believe that to be the case, 
and felt that such action would be imirioral regardless of whether criminel liability 
attached. 

The Committee discussed M r .  \7ebbts suggestion that there be a third alternative. 
Representative Stone suggested that Mr. Webb's comments be recorded in the minutes, 
but that there be no more than two aitei-natives. 

IT WAS MOVED BY MR. WEBB AND SECONDED BY JUDGE ERICKSTAD that 
the Committee authorize preparation of a third bill defining sexual offenses which 
would be worded as per hlr. Webb's suggestion outlined above. 

Representative Stone felt that the rnotion should be defeated, and that the Committee 
should present no more than two alternatives defining sexual offenses, because those 
two alternatives did not please everyone, and there should be some compromise made. 
Representative I<ieffer and Professor Lockney stated their agreement with Representative 
Stone's belief. RIr . Webb suggested that, that being the case, he be authorizcd to 
submit a minority report. He statcd that his desire for a third alternative, or a minority 
report,  was based. on the fact that the second alternative, as amended, no longer 
outlawed sexual experimentation between teenagers. Thereafter, AIR. WEBB'S hIOTION 

f CARRIED , and the staff was directed to prepare a third bill presenting scxual offense 
definitions in the alternative. 



P The Chairman welcomed the mcmbers of Professr~r Lockney's Law School Legislation 
Class. The Chairman explained the background of the three sexual offense drafts, 
and asked for class opinion as to which one they believed would be the most appropriate. 
On a show of hands, the members of the class unaninlously approved the second sexual 
offense alternative, as amended, which allowed sexual relationships between consenting 
adults, where the public was not affronted, or force was not used. 

Mr. Travis noted that the Committee had often wrestled with the sexual offense 
definition problems and with other problems, and that what the Committee did in 
any area does not always reflect the majority viewpoint of the "besttt solution. IIc 
stated that the Committee often had to recognize the practical aspects of what they 
were doing, and to 'ealistically eppraise the chances of Fassnge of any solution which 
radically changed current North Dakota law. 

The Committee discussed a redraft of Sections 1501 through 1504 which read 
as follows: 

SECTION 1501. OFFICIAL OPPRESSION. ) A person acting or purporiing to act 

in an official capacity or taking advantage of such actual or purported capacity is guilty 

of a class A misdemeanor i f ,  knowing that his conduct is illegal, he: 

1. Subjects another to =rest, detention, search, seizure, mistreatment, 

dispossession, assessment, lien, or other infringement of personal or 

property rights; or 

2 .  Denies or impedes another in the exercise or enjoyment of any right, 

privilege, power, or iinmunity . 
SECTION 1502. Ih'TERFERENCE WITH ELECTIONS .) A person is  guilty of a 

class A misdemeanor i f ,  whether or not acting under color of law, he, by force or 

threat of force or by economic coercion, intentionally: 

1. Injures, intimidates, or interferes with mother because he is or has been 

voting for any candidate or issue or qualifying to vote, qualifying or 

campaigning as a candidate for elective office, or qualifying or acting as 

a poll watcher or other election official, in any primary, special, or general 

election. 

2 .  Injures, intimidates, or interferes with another in order to intimidate him 

or any other person from voting for any candidate or issue 01- qualifying to 
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vote, qualifying or campaigning as a candidate for elective office, or qualifying 

or acting as a poll watcher or other election official, in any primary, special, 

or general election. 

SECTION 1503. DISCRIMINATION IN PUBLIC PLACES.) A person is guilty of a 

class B misdemeanor if, whether or not acting under color of law, he, by force, or  threat 

of force or by economic coercion, intentionally: 

1. Injures, intimidates, or interferes with another because of his sex, yace, 

color, religion, oy national origin and because he is or* has been exercising 

or attempting to exercise his right to full and equal enjoyment of any facility 

open to the public. 

2 .  Injures, intimidates, or interferes with another because of his sex, race, 

color, religion, or national origin in order to intimidate him or any other 

person from exercising or attempting to exercise his right to full and equal 

enjoyment of any facility open to the public. 

SECTION 1504. PREVENTING EXERCISE OF CIVIL RIGHTS - HINDERING OR 

PREVENTING ANOTHER AIDING THIRD PERSON TO EXERCISE CNIL RIGHTS. ) A person 

is guilty of a class B misdemeanor if ,  whether or not acting under color of law, he,  

by force or threat of force or by economic coercion, intentionally: 

1. Injures, intimidates, or interferes with another because he is or is about to 

exercise his civil rights, or because he has exercised his civil rights. 

2 .  Intimidates or prevents another from aiding a third person to exercise his 

civil rights. 

The Chairman directed the staff to change the word Yntimidatel1 to "prevent" in 
Lines 9 of Section 1502 and 9 of Section 1503. M r .  Hill suggested that the words "injures, 
intimidates, or interferes with" be substituted for the words "intimidates or prevents" 
in Subsection 2 of Section 1504. The Chairman directed that this change be made. 
Thereafter, IT WAS MOVED BY PROFESSOR LOCKNEY, SECONDED BY JUDGE PEARCE , 
AND CARRIED that Sections 1501 through 1504, as redrafted, be approved. 

The Committee considered the first draft of the main revision bill. (Note: 
All members of the Committee have received copies of the main revision bill, either 



at this meeting, or in the mail.) The Committee Counsel noted that the staff comments 
to accompany the main bill had not yet been prepared, but would be prepared prior 
to the next meeting. The Committee Counsel noted that the bill draft, as presented, 
would repeal al l  chapters between Chapter 12-01 and Chapter 12-43 with the exception 
of Chapter 12-30, and certain sections in Chapter 12-22.  That chapter and those 
sections would be repealed in each of the alternative bills dealing with sexual offenses, 
so that, should all of those bills fail, the current law dealing with those subjects 
would remain on the books. 

The Committee Counsel noted that in preparation of the staff comments, he 
might discover one or ttvo sections which should be included in the bill draft, and, 
that being the case, they would be included underlined, so that the Committee would 
realize that they were new material. 

The Committee Counsel stated that he wished the Committee to particularly 
consider the following items: 

On Pages 9 and 10, Sections 12-04-04 and 12-04-05, which provide for the 
situation wherein a criminal defendant is "insane" at the time of trial. The Committee 
Counsel noted that these provisions were taken from a prior draft by M r .  Hill. 

On Page 13, the brackets around the words tlinvolving violence" in Subdivision 
d of Subsection 2 .  The Committee Counsel noted that the bracketed language was 
presented to accord with a suggestion by Mr. Webb that that subdivision be drafted 
so as to present alternatives reflecting current North Dakota law on the authol*ity 
of a law enforcement officer to use "deadly force". 

On Page 1 8 ,  the provision in Subdivision a of Subsection 2 of Section 12-06-06 
which classifies a failure to conform to a penal regulstion as n "violationn. The 
Committee Counsel noted the changes would have to be made here in light of the previous 
action deleting the penalty classification of tlviolstion". 

The Committee Counsel stated that on Page 24,  Section 12-09-04, additional 
language had been added to limit the scope of the word "communicates", so that a 
person would not be guilty of illegal influence of o juror simply by displaying a sign 
in the approximate vicinity of the court or jury room. This addition was made in 
accordance with a motion passed at a previous meeting of the Committee. 

The Committee Counsel noted that the next addition was on Pages 33 and 34 
(Section 12-13-03), and was designed to provide a section to replace Section 12-10-06 
of current law. He stated that the new section was equivalent in substance to current 

law, but was redrafted to accord with the format for the new Code revision which 
the Committee was using. 

On Page 35, the Committee Counsel noted the addition of Section 12-14-03 which 
was derived from Section 1531 of the FCC. Me stated that this section was added 
to encompass numerous sections in the present Title 12 which dealt with safeguarding 
of elections, and had been previously overlooked. 

The next change was on Page 3 9 ,  Section 12-17-01, in which Subsection 2 
was amended, according to Committee motion, to differentiate between an assault r on a peace officer, and an assault on any other person. 



p The final changes which the Committee Counsel noted were on Page 50. The 
first consisted of the addition of a new Subdivision h ,  which was designed to ensure 
that cattle theft would be tyeated as a Class C felony regardless of the value of the 
cattle stolen. The second change was in Subsection 5 of Section 12-23-05 which defined 
a certain petty theft as a tlviolation". The Committee Counsel noted that, since the 
concept of "violation1' was deleted, this subsection could also be deleted, since the 
particular type of offense defined thereunder was also inciuded in the cetegory of 
offense defined under Subsection 4 ,  which was classified as a Class B misdemeanor. 

The Committee discussed Sections 12-04-04 and 12-04-05. Mr. Hi l l  noted that 
these sections were interrelated with Chapter 29-20 of the Century Code, and that 
that chapter should either be amended, or these provisions should be inserted into 
that chapter. After further discussion, the Chairman requested Mr. Hill to redraft 
these two sections as he determines appropriate. 

The Committee then discussed Subdivision d of Subsection 2 of Section 12-05-07 
dealing with the propriety of use of deadly force by peace officers. It was noted 
by M r .  \%'ebb that current North Dakota law allows the use of such force when attempting 
to prevent an escape after commission of any felony, or when attempting to arrest 
someone who is committing any felony. 

IT WAS hlOVED BY PROFESSOR to delete the brackets in Lines 32 and 33 of 
Section 12-05-07 (Page 13). THIS MOTION DID NOT 1iECErVE A SECOND. 

Mr. Webb stated that limiting the authority to use that type of force to Itfelonies 
involving violence" would be a substantial change in North DAota law, m d  would 
require substantial retraining of peace officers. hlr . Hill noted that he favored retention 
of the words tlinvolving violence", especially in light of high speed chases which 
result in deaths of innocent third parties. 

nlr . Webb stated that i f  law enforcement officers were so limited, then all persons, 
including law enforcement officers, should be limited to use of such force in self- 
defense, or in the immediately necessary defense of others. 

IT WAS MOVED BY REPRESENTATIVE ATKINSON AND SECONDED BY MR. WEBB 
AND REPRESENTATIVE HILLZBOE that the bracketed language, and the brackets, 
contained in Lines 32 and 33 of Page 13 (Section 12-05-07) be deleted. 

The Committee discussed the present law as it relates to federal law enforcement 
officers. h l r  . M7efald read from Pages 268-269 of Volume I ,  Working Papers, with 
regard to the FBI rule on the use of force as follows: 

tlThe FBI has one rule on the use of force which is an exception, administratively 
made, to the law on the subject. The law (i .e . , federal law) allows an officer to 
shoot a fleeing felon to prevent escape. The FBI forbids it. FBI agents are 
instructed that they may shoot in self-defense only. They are not to fire warning 
shots and they are not permitted to shoot a felon, either to kill or to wound, to 
prevent his escape. . . . 

"While we express no opinion on the propriety of this special firearms policy 
for law enforcement agencies whose problems differ from our own, the policy has 



served the FBI well. The policy leaves some little room for the escape of a 
criminal who might otherwise be brought in at that time, dead or alive, but such 
escapes are rare and they almost never result in defeating the ends of justice in 
the case. Operating on a national basis, with international sources of information, 
we are almost certain of eventual apprehension. In the meantime, we have avoided 
the unnecessary sacrifice of human life, either criminal or innocent, by either 
accident: or design. l1 

In addition, Mr. Wefald noted that the Treasury Department has the follotving 
policy in regard to jts agents: 

ItA firearm may be discharged only as a last resort when, in the considered 
opinion of the officer, his life or the life of ano+her person is in danger .lt  

Mr. Travis stated it was his feeling that, since the death sentence had been 
abolished, it seemed strange and inconsistent to allow a peace officer to kill a felon, 
unless it was in actual self-defense, or to protect the life cf an innocent third person. 
Thereafter, REPRESENTATIVE ATKINSONtS MOTION FAILED. 

The Cornmittec then discussed the desirability of issuing a minority report 
on this issue, but no motions were made in this regard. 

M r .  Webb suggested that the words "arson, burglary ,11 in Line 24 of Page 
13; and "or burglarytt in Line 26 of Page 13 be deleted. He seid that he believed 
it was inconsistent for civilian persons to have greater authority to use deadly force 
than due low enforcement officers. The Committee discussed this suggestion, and 
it was determined that it would be more appropriate simply to p~event  private pewons 
from pursuing a felon and using deadly force during the pursuit. A private person 
should be limited to protection of his immediate dwelling or place of business during 
the course of the fclony. 

IT IVAS RlOVED BY M R .  WOLF, SECONDED BY REPRESENTATNE HILEBOE , 
AND CARRIED that Subparagraph (2) of Subdivision c of Subsection 2 of Section 12-05-07 be 
deleted, and that the langxage "and the use of force other than deadly force for such 
purposes would expose anyone to substantial danger of serious bodily injuryt1 be 
added to the end of Subparagraph (1). 

The Committee discussed Section 12-06-06 (Page 18 of the bill) dealing with 
regulatory offenses. It was noted that, in light of deletion of the ltviolationtt category 
of offenses, some changes would have to be made in Section 12-06-06. R'Ir. Hill  suggested 
that the section be deleted entirely, as its use was solely prospective in nature, and 
it  could not come into play until another statute made specific reference to it. 

IT WAS MOVED BY MR. WOLF, SECONDED BY REPRESENTATNE KIEFFER , 
AND CARRIED that Section 12-06-06 be deleted from the main revision bill. 

The Cornmittec discussed Section 12-13-03, and the Committee Counsel noted 
that it was substantially the same as present Section 12-10-06. M r .  Wolf suggested 
that the word "first" be added before the word 'tunanjmously" in Line G of Page 34; 
and that the words "at a meeting" be added after the word "body" in Line 7 of Page 
34. M r .  Wolf explained that he suggested this language change in order to ensure r that the finding and action by the governing body is not informal, and is ,  in fact, 
taken at a formal meeting. 



Thereafter, IT WAS MOVED BY MR. WOLF, SECONDED BY REPRESENTATIVE 
HILLEBOE, AXD CARRIED that Subdivision a of Subsection 2 of Section 12-13-03 be 
amended in accordance with Mr. Wolf's suggestion. 

The Committee discussed Section 12-17-01 defining assault, and providing 
a felony classification for ar~ assault upon a law enforcement officer. IT WAS MOVED 
BY MR. WEBB AND SECONDED BY REPRESENTATIVE STONE that Section 12-17-01 
be approved as presented. 

M r .  Hill noted that the result of making an assault on a peace officer a felony 
would probably be that there would be fewer prosesutions. In addition, an officer 
would have the power to use deadly force on the offender under Section 12-05-07. 
,Mr. Webb stated that he fclt making it a Class A misdemeanor would be sufficient, 
and that simple assault could be lowered to a Class B misdemeanor. Thereafter, 
MR. WEBB , WITH THE CONSENT OF MIS SECOND, WITI-II)REW HIS RIOTION. 

IT WAS THEN nICVED BY PROFESSOR LOCIWEY, SECONDED BY MR. WOLF, 
AND CARRIED that Subparagraph b of Subsection 2 of Section 12-17-01 be deleted, 
and that an assault on a peace officer be graded as a Class A ~nisdcmeanor, with the 
remaining offenses under Section 12-17-01 graded as Class B rnisdeineanors. 

The Committee discussed Subdivision 11 of Subsection 2 of Section 12-23-05, 
which is  the provision to ensure that cattle rustling is  a felony. M r .  Wolf noted that 
the provision, as drafted, could include cattle in feedlots, etc. He said that he felt 
the real gist of the offense was the fact that it was so difficult to protect cattle from 
rustling when they were on the open range, or at lerge in a fenced field. Mr. Ziegler 
noted that the definition of grand larceny under present law could be used as Subdivision 
h. 

IT WAS MOVED BY MR. WOLF, SECONDED BY REPRESENTATIVE KIEFFER , 
AND CARRIED that Subdivision h bc amended to read as follows: "The property 
stolen consists of livestock taken from the premises of the owner; or". 

The Committee discussed Subsection 5 of Section 12-23-05 which makes it a 
lWolation'l to steal  service^^^ which do not exceed $10 in value where the offender 
was not a public servant acting in the course of his official duties in committing the 
theft. The Committce Counsel noted that this section was no longer necessary in 
view of the deletion of the' concept of a Wolation" offense classification. IT WAS 
MOVED BY JUDGE ERICKSTAD, SECONDED BY MR. WEBB, AND CARRIED that Subsection 
5 of Section 12-23-05 (Page 50 of'the main bill) be deleted. 

M r .  IVebb suggested that, at the final meeting of the Committee, we should 
invite interested persons to attend and to discuss the bill draft with the Committee. 
Mr. Wolf suggested that the list of persons invited to attend should include officers 
of the League of Women Voters. The Chairman noted that the last meeting could possibly 
be a one-day meeting held in late October. 

Thereafter, the Committce adjourned, subject to the call of the Chair. 

John A .  Graham 
Assistant Director 

.I.. 
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FIRST SEXUAL OFFENSE ALTERNATIVE 
(To be submitted, after final approval, to the Legislative Council 
without recommendation. W i l l  be accompanied by second sexual 

offense alternative after final approval, to be submitted without recommendation .) 

SECTION 1641. RAPE . ) 
1. OFFENSE. A male who has sexual intercourse with a female is  guilty of rape if: 

a .  He compels her to submit by force, or by threat of imminent death, serious 

bodily injury, or kidnapping, to be inflicted on any human being; 

b .  He or someone with his knowledge has substantially impaired her power 

to appraise or control her conduct by administering or employing without 

her knowledge intoxicants or othcr mecans with intent to prevent 'esistance; 

c. He knows that the victim is  unaware that she is engaging in sexual inter- 

course with the actor, or he knows that she i s  submitting because she 

mistakenly supposes that he is  her husband; or 

d .  The victim is  lcss than fifteen years old. 

2 .  GRADING. Rape i s  a class A felony if in the course of the offense the actor 

inflicts serious bodily injui-y upon the victim, or if his conduct violates paragraph d 

of subsection 1 ,  or if the victim is  not a voluntary companion of the actor and has not 

previously permitted him sexual liberties. Otherwise rape i s  a class B felony. 

SECTION 1642. GROSS SEXUAL IirlPOSITION .) A male who has sexual inter- 

course with a female is guilty of a class C felony if: 

1. He knows that she suffers from a mental disease or defect which renders 

her incapable of understanding the nature of her conduct; or 

2 .  He compels her to submit by any threat that would render a female of 

reasonable firmness incapable of resisting. 

SECTION 1643. AGGRAVATED INVOLUNTARY SODOMY, ) 

1. OFFENSE. A person who engages in deviate sexual intercourse with another, 

or  who causes another to engage-in deviate sexual intercourse, is guilty of an offense if: 

a. He compels ihe viciL-il to submit by force or by tkreat of imminent death, 

serious bodily injury, or kidnapping, to be inflicted on any human being; or  

b. He or someone with his knowledge has substantially impaired the victim's 

power to appraise or control his or her conduct by administering or employing 

without his or her knowledge intoxicants or other means with intent to 

prevent resistance; 



c.  He knows that the other person is unaware that a sexual act is being comndtted 

upon him or her; or 

d .  The victim is less than fifteen years old. 

2 .  GRADIKG. The offense is  a class A felony if in the course of the offense 

the actor inflicts serious bodily injury upon the victim, or if  his conduct violates 

subparagraph d of subsection I ,  or if  the victim is not a voluntary companion of the 

actor and has not previously permitted him sexual liberties. Otherwise the offense i s  

a class B felony. 

SECTION 1644. IAXOLUNTARY SODOMY.) A person who engages in deviate 

sexual intercourse with another, or who causes mother to engage in deviate sexual 

intercourse, is  guilty of a class C felony if: 

1. He knows that the other person suffers from a mental disease or defect 

which renders him or her incapable of understanding the nature of his or 

her conduct; or 

2 .  He compels the other person to submit by any threat that would render a 

person of rezsonable firmness incapable of resisting. 

SECTION 1645. SODOMY .) A person is guilty of a class A misdemeanor if  he 

engages in deviate sexual intercourse under circumstances not amounting to aggravated 

involuntary sodomy, section 1643, or involuntary sodomy, section 1G44. 

SECTION 1646. CORRUPTION OF MINORS. ) An adult who has sexual intercourse 

or who engages in deviate sexual intercourse with canother or causes another to engage in 

deviate sexual intercourse is guilty of a class C felony if the other person is  a minor. 

SECTION 1647. SEXUAL ABUSE OF WARDS .) A person who has sexual intercourse 

or  who engages in deviate sexual intercourse with another or causes another to engage in  

deviate sexud intercourse i s  guilty of a class A misdemeanor if the other person i s  in 

official custody or detained in a hospital, prison, op other institution and the actor 1 1 s  

supervisory or disciplinary authority over the other person. 

SECTION 1648. SEXUAL ASSAULT. ) A person who knowingly has sexual contact 

with another or causes such other to have sexual contact with him, is guilty of a class B 
-. 

misdemeanor if: 

1. He knows that-the contact is  offensive to t h ~  other person; 

2. He knows that the other person suffers from a mental disease or defect which 

renders him or her incapable of understanding the nature of his or her conduct; 

3 .  The other person is less than fifteen years old; 

4. He or someone with his knowledge has substantially impaired the other 

person's power to appraise or control his or her conduct, by administering 



or  employing without the other's knowledge intoxicants or other means for 

the purpose of preventing rcsistmce; 

The other person is in official custody or detained in a hospital, prison, 

or other institution and the actor has superviso~y or disciplinary authority 

over him or her; 

The other person is a minor and the actor is his or her parent, guardian, or  

otherwise responsible for general supervision of the other person's welfare; or 

The other person is a minor and the actor i s  an adult. 

SECTION 1649. FORNICATION .) A person is guilty of a class E misdemeanor 

if he engages in sexual intercourse with another. 

SECTION 1650. ADULTERY .) 1. A married person is guilty of a class A mis-  

demeanor if he or she engages in n sexual act with another person, not the actor's 

spouse. 

2. No prosecution shall be instituted under this section except upon the 

complaint of the spouse of the alleged offender, and the prosecution shall not be 

commel~ced later than one year from the commission of the offense. 

SECTION 1651. UNLAWFUL COIIABITATION .) A person is guilty of a class A 

misdeneonor if he or she lives openly and notoriously with a person of the opposite sex 

as  a married couple without being married to the other person. 

SECTION 1652. INCEST .) A person who intermarries, cohabits, or has sexual 

i i ~ t c r c o u ~ s e  with another person related to him within a degree of consanguinity within 

which m'wriages are declared incestuous and void by section 14-03-03, linowing such 

other person to be within said degree of relationship, is guilty of a class C felony. 

SECTION 1653. BESTIALITY.) A person who performs a deviate sexual act with 

intent to arouse or gratify his sexual desire is guilty of a class A misdemeanor. 

SECTION 1654. BIGAMY .) 

1. OFFENSE. A person who marries another person, while married to another 

person, is guilty of a class C felony. 

2. EXCEPTIONS. Subsection 1 above does not extend to: 

a .  A person whose spouse has been absent for five successive years and is 

believed by him or her to be dead; 

b. A person a 0 s e  spouse has voluntarily-absented himself (((or herself 

from his spouse))) and has continually remained without the United States 

for the space of five successive years; or 

c. A person whose former marriage has been pronounced void, null, or dis- 

solved by the judgment of a competent court. 



SECTION 1655. GENERAL PROVISIOHS FOR SECTION 1641 TO SECTION 1654.) 

1. hlISTAKL: AS TO AGE. In sections 1641 to 1648: (a) when the criminality of 

conduct depends upon a child's being below the age of fifteen, it is no defense that the 

actor did not know the child's age, or reasonably believcd the child to be older than 

fifteen; (b) when criminality depends upon the victim being a minor, it is an 

affirmative defense thct the actor reasonably believed the victim to be an adult. 

2 .  SPOUSE RELATIONSHIPS. In sections 1641 to 1650, an offense excludes conduct 

with an actor's spouse. The exclusion shall be inopel'ativc as respects spouses living apart 

under a decree of judicial separation. Where an offense excludes conduct with a spouse, 

this shall not preclude conviction of a spouse as accomplice in  m offense which he 01% she 

causes another person to perform. 

3 .  PRORIPT COXIPLAINT . No prosecution may be instituted or maintained under 

sections 1641 to 1650 and section 1653 unless the alleged offense was brought to the notice 

of public authority within three months of its occurrence o r ,  where the alleged victim was 

less than sixteen years old or otherwise incompetent to make complaint, within three 

months after a parent, guardian, or other competent person specifically interested in 

the victim, other than the alleged offender, learned of the offense. 

SECTION 1656. DEFINITIONS FOR SECTION 1641 TO SECTION 1655.) In sections 

1641 to 1655: 

1. I'Sexual intercourse" means sexud contact between a male and female 

consisting of contact between the penis and the vulva. "Sexual intercoursev 

occurs upon penetration, however slight; emission is not required; 

2. "Deviate sexual intercourse" means sexual contact between human beings 

consisting of contact between the penis and the anus, the mouth and the penis,  

or the mouth and the vulva. For the purposes of this subsection, sexual 

contact between the penis and the vulva, or between the penis and the anus,  

occurs upon penetration, however slight; emission is not required. 

3 .  "Sexual contact" means any touching of the sexud  or other intimate parts 

of the person for the purpose of arousing or gratifying sexual desire. 

4 .  "Deviate sexual acttt means any form of sexual contact with an animal, b i rd ,  

31 or dead person. 

SECTION 1849. DEFINITIONS FOR SECTION 1841 TO SECTION 1849.) In sections 

1. ltSexual activity" means sexual intercourse, deviate sexual intercourse, 

deviate sexual act, or sexual contact as defined in section 1656; 



2 .  A llprostitution business" is any business which derives funds from prostitu- 

tion regularly carried on by a person under the control, mmagement , or 

supervision of mother; 

3 .  A "house of prostitution" is  any place where prostitution is  regularly carried 

on by a person under the control, management, or supervision of another; 

4.  A "prostitute" is o person who engages in sexual activity for hire; and 

5. An llinmate!l is a prostitute who acts as  such in or through the agency of a 

house of prostitution. 



- -- . - - .  - - 

Appendix "B" 

I~OUKTii DRAFT:  -- 
Prepared by the staff of the 
~ , e g k l n t i v e ~ ~ o u n c i l  for con- 
sideration by the Committee 
on J u d i c i ~ r y  "B" 

September 1972 

SECOND SEXUAL OFFENSE ALTERN!iTIVE 
(To be submittcd, after final app~~oua l ,  to the Legislative Council without 

recommendation, Will be accompanied by first sexual offense alternative, 
also, after final approval, to be submitted without recommendation. ) 

1 SECTION 1641. RAPE OR GROSS SEXUAL IMPOSITION .) 

2 1. OFFENSE. A person who engages in a sexual act with another, or who causes 

3 another to engage in a sexual act,  is guilty of an offense if: 

4 a. He compels the victim to submit by force or by threat of imminent death,  

5 serious bodily injury,  or kidnapping, to be inflicted on any human being; 

6 .  b.  lie or  someone with his knowledge has substantially impaired the victim's 

7 power to appraise or control his or her conduct by  administering or employing 

8 without his or her knowledge intoxicants or other means with intent to prevent 

resistance; 

c. He knows that the victim is unaware that a sexual act is  being committed 

upon him or  her; o r  

d .  The victim i s  less than fifteen years old. 

2. GRADING. The offense is a class A felony if in the course of the offense the 

actor inflicts serious bodily injury upon the victim, or if his conduct violates subparagraph 

d of subsection 1 ,  or if the victim is not a voluntary companion of the actor and has not 

previously permitted him sexual liberties. Otherwise the offense i s  a class B felony. 

SECTION 1642.  SEXUAL IRIPOSITION .) A person who engages in a sexual act with 

another, or who causes another to engage in a sexual act ,  i s  guilty of a class C felony if: 

1. He knows that the other person suffers from a mental disease or defect which 

renders him o r  her incapable of understanding the nature of his or her 

conduct; or  

2 .  He compels the other person to submit by any threat that would render a person 

2 3 of reasonable firmness incapable of resisting. 

24 SECTION 1643. CORRUPTION OF hlINORS .) An tidult who engages in a sexual act 

25 with another person or  who causes another person to engage in a sexual act,  i s  guilty of 

26 a class A misdcmeanor i f  the other person is a n?iGor. 
4 

2 7 SECTION 1644. SEXUAL ABUSE OF .) A person who engages in a sexual act 

28 with another person o r  any person who causes another to engage in a sexual act i s  guilty . 
29 of a class A misdemeanor if the other person is in official custody or detained in  a hospital, 

30 prison, or  other institution and the actor has supervisory or  disciplinary authority over 

3 1  the other person. 



1 SECTlOX 1645. SEXUAL ASSAULT.) A person who knowingly has sexual contact 

2 with another, or who causes such othcr person to have sexual contact with h i m ,  is guilty 

3 of a class B misdemeanor if: 

He knows that the contact is offensive to the other person; 

He kno~vs that the other person suffers from a mental disease or defect which 

renders him or her incapable of understanding the nature of his or her conduct; 

The other person is less than fifteen years  old; 

I-Ie or someone with his knowledge has substantially impaired the other person's 

power to appraise or control his or her conduct, by administering or employing 

without the othei2's knowledge intoxicmts or other means for the purpose of 

preventing resistance; 

The other person is in official custody or detained in a hospital, prison, or 

other institution and the actor has supervisory or disciplinary authority over 

him or her; 

The othcr person is less than eighteen years old and the actor is his or her 

parent, guardian, or  i s  otherwise responsible for general supervision of the 

other person's welfare; or 

The other person is a minor and the actor is  an adult. 

SECTION 1646. FORNICATION. ) A person is  guilty of a class A misdemeznor if 

20 he engages in a sexual act in  a public place. A minor engaging in a sesuel act is guilty 

2 1  of a class R misden~eanor. 

2 2 SECTION 1647. ADULTERY. ) 1. A married person is guilty of a class A mis- 

23 demeanor if he or she engages in a sexual act with another person. 

24 2 .  No prosecution shall be instituted under this section exccpt on the complaint 

25 of the spouse of the alleged offender, and the prosecution shall not be commenced later 

26 than one year from commission of the offense. 

P 27 
SECTION 1648. UNLAWFUL COHABITATION .) A person is guilty of a class B 

28 misdemeanor if he or  she lives openly and notoriously with a person of the opposite sex 

29 a s  a married couple without being married to the other person. 

30 SECTION 1649. INCEST. ) A person who intermarries, cohabits, or has sexual 
-. . 

- 31 intercourse with anotherperson related to him within a degree of consanguinity within -- - 
&J which marriages are  declared incestuous and void by section 14-03-03, knowing such 

3 other person to be within said degree of relationship, is guilty of a class C felony. 

4 SECTION 1650. DEVIATE SEXUAL ACT .) A person who performs a deviate sexual 

5 act with the intent to arouse or  gratify his sexual desire is guilty of a class A misdemeanor. 



1 SECTIOK 165 1. EIGAXIY . ) 
e 2 1. OFFEKSE. A person who marries canother pcrson, while married to another 

3 person, i s  guilty of a class C felony. 

4 2. EXCEPTIONS. Subsection 1 cbove docs not extend to: 

5 a. A person whose spouse has been absent for five successive years and is 

6 believed by him or  her to be dead; 

7 b. A person whose spouse has volur.tai*ily absented himself (((or herself 

8 from his spouse))) and has continually remained without the United States 

9 for the space of five successive years; or 

10 c. A person whose former marriage has been pronounced void, null ,  o r  dis- 

I I solved by the judgment of a competent court. 

1 2  SECTIOK 1652.  GENERAL PROVISIONS FOR SECTIONS 1641 TO 1647. ) 

13 1. hlISTAKE AS TO AGE. In sections 1641 to 1646: (a) when the criminality of 

14 conduct depends on a child's being below the age of fifteen, it is  no defense that the 

15 actor did not Imow the child's age,  or reasonably believed the child to be older than 

16 fourteen; (b) when criminality depends on the victim being a minor, it is  an affirmative 

17 defense that the actor believed the victim to be an adult. 

18 2. SPOUSE RELATIONSHIPS. In sections 1641 to 1647 an offense excludes conduct 

19 with an actor's spouse. The exclusion shall. be inoperative as  respects spouses living 

20 apart under n decree of judicial separation. Where an offense excludes conduct with a 

21 spouse this shall not preclude conviction of a spouse as  an accomplice in an offense which 

22 he causes another person to perform. 

2 3 3 .  PROMPT COMPLAINT. No prosecution may be instituted or mnintrtined under 

24 sections 1641 through 1646 unless the alleged offense was brought to the notice of public 

25 authority within three months of i ts  occurrence o r ,  where the alleged victim was a minor 

26 o r  otherwise incompetent to make complaint, within three months after a parent,  guardian, 

a 27 or  other competent person specifically interested in the victim, other than the alleged 

28 offender, learned of the offense. 

29 SECTlON 1653. DEFINITIONS FOR SECTIONS 1641 TO 1652. ) In sections 1641 

- . -&- 

\ - 51 1. "Sexual act" means sexual contact between human beings who are not husband 

12 and wife consisting of contact between thc penis and the vulva, the penis and 

:3 the anus,  the mouth and the penis, or the mouth and the vulva. For the pur- 

4 poses of this subsection, sexual contact between the penis and the vulva, o r  

5 between the penis and the anus,  occurs upon penetration, however slight. 

6 Emission is  not required. 



1 2 .  " S e x u ~ l  contact" means any touching of the sexual or other intimate par ts  of 

2 the person for the purpose of mousing or gratifying scxual desire. 

3 3 .  "Deviate sexual act" means any form of sexual contact with an animal, b i r d ,  

4 o r  dead person. 

5 SECTIOE 1849. DEFINITIONS FOR SECTIONS 1841 TO 1849. ) In sections 1841 

6 to 1849: 

7 1. llScxual activity" means sexual act,  deviate sexual act ,  or sexual contact 

8 as defined in section 1653; 

9 2 .  A "prostitution business" is any business which derives funds fiom prostitu- 

10 tion regularly carried on by a person under the control, management, or 

11 supervision of mother;  

12 3. A "house of prostitution" i s  any place where prostitution is regularly carried 

13 on by n person under the control, management, or  supervision of another; 

14 4. A "prostitute" is a person'who engages in sexual activity for hire; and 

15 5. An "inmate" i s  a prostitute who acts as such in  or through the agency of (i 

16 house of prostitution. 



NORTH DAKOTA LEGISLATIVE COUNCIL 

Minutes of the 

COMMITTEE ON JUDICIARY "B" 

Meeting of Thursday and Friday, October 26-27, 1972 
Room G-2, State Capitol 
Bismarck, North Dakota 

The Chairman, Senator Howard Freed, called the meeting of the Committee on 
Judiciary "En to order at 9: 40 a.m. on Thursday, October 26, 1972, in Committee Room 
G-2 of the State Capitol. 

Legislative 
members present: Senators Freed, Page 

Representatives Atkinson, Hilleboe , Murphy, Stone 

Citizen 
members present: Judges Erickstad, Pearce; Professor Lockney; M r .  Webb; 

M r .  Wolf 

Legislative 
member absent: Representative Kieffer 

Citizen 
members absent: Judges Lynch, Smith 

Also present: M r .  Vance Hill; Mr. Charlcs Travis; Mr. Tom Kelsch; 
Mr. John Jacobson 

IT WAS MOVED BY REPRESENTATIVE HILLEBOE, SECONDED BY REPRESENTATIVE 
STONE, AND CARRIED that the Committee approve the minutes of the last meeting as  mailed. 

The Committee discussed Sections 12-04-04 through 12-04-10 dealing with a 
. defendant's capacity to stand trial or mental capacity at the time of the offense. These 

sections were drafted by Mr. Hill, and read as follows: 

1 SECTION 12-04-04.)  No person who, as a result of mental disease or defect , 

2 lacks capacity to understand the proceedings against him or  to assist in his own 

defense shall be tried, convicted, or sentenced for the commission of an offense so 

4 long as  such incapacity endures. (Source: h l r  . Hill's draft of 5/ll-l2/1972. ) 



SECTION 12-04-05.) Evidence of mental disease or  defect submitted for the 

purpose of excluding responsibility is  not admissible unless the defendant, at the 

time of entering his plea of not guilty or within ten days thereafter or at such later 

time as the court may for good cause permit, files a written notice of his purpose 

to rely on such defense. 

SECTION 12-04-06. ) Whenever the defendant has filed a notice of intention 

to rely on the defense of mental disease or  defect for the purpose of excluding 

responsibility, or there is reason to doubt his fitness to proceed, or reason to 

believe that mental disease or  defect will otherwise become an issue in the case,  

the court may order the defendant to undergo a psychiatric examination and may 

order him committed to the state hosp i t~ l  or other suitable facilitv for a ~ e r i o d  not 

to exceed thirty days foY such examination. The court shall allow any qualified 

psychiatrist retained on behalf of the defendant to witness and participate in the 

examination. While the defendant is  committed, his legal counsel, family, and others 

necessary to assist in his case shall have reasonable opuortunitv to examine and 

confer with him. 

SECTION 12-04-07 .) The repo18t of the examining ~svch ia t r i s t  shall be 

g-iven in writing to the court, who shall cause copies to be delivered to the prosecutor 

and counsel for the defendant. If the findings of the r e ~ o r t  a re  contested, the 

court shall hold a hearing prior to deciding the i ssue ,  Upon heal*ing, the prosecution 

and defense shall have the right to summon and cross-examine the Dersons reswonsible 

for the report and to offer evidence upon the issues. 

SECTION 12-04-08.) If the court determines that the defendant lacks fitness 

to proceed, the proceedings against him shall be  suspended, except as  provid.ed in 

section 12-04-09, and the court shall commit him to the custody of the s u ~ e ~ i n t e n d e n t  

of the state hospital or  the state school for so long as such unfitness shall e n d w e .  

Such commitment shall not exceed the maximum period for which the defendant 

could be sentenced and in no event shall exceed three years ,  and such commitment 



must be justified by the reasonable probability that the defendant will regain fitness 

to proceed. When the court determines, after a hearing if a hearing i s  requested, 

that the defendant has regained fitness to proceed, the proceeding shall be resumed. 

If prosecution of the defendant has not resumed prior to the expiration of the 

maximum period for which the defendant could be  committed, or  it i s  obvious that 

the defendant will not regain fitness to proceed, the charges against him shall be 

dismissed and the defendant shall be  subject to laws governing civil commitment of 

persons suffering from mentd disease or defect. 

SECTION 12-04-09.) The fact that the defendant i s  unfit to proceed does not 

preclude any legal objection to the prosecution which i s  susceptible of fair determination 

pr ior  to trial and without the personal participation of the defendant. 

SECTION 12-04-10.) When the defendant i s  acquitted on the ground of mental 

disease or defect which excludes responsibility and the court determines there i s  

need for institutional custody, care ,  or treatment, the court shall order him to be 

committed to the custody of the superintendent of the state hospital or state school 

for custody, care,  and treatment. 

Mr. Hill explained that these sections were redrafted from similar sections 
previously considered by the Committee, and that they were an amalgamation of 
provisions of the Rlodel Penal Code, the FCC, and Chapter 29-20 of the present 
Centuiy Code. He noted that the sections were designed to replace Chapter 29-20 , 
NDCC. Mr. Hill explained that in Section 12-04-08, he had added language in Lines 6,  
7 ,  and 8: m d  Lines 11 and 1 2  to take into account the decision of the United States 
Supreme Court in Jackson v .  Indiana, which required that a defendant not be held 
indefinitely in a mental institution pending trial unless there i s  reason to believe 
that there is a substantial probability that he will regain fitness to proceed with 
the trial. 

The Chairman inquired concerning Section 12-04-06, and asked why the 
psychiatrist retained by the defendant must be allowed to participate at any examination 
made by the psychiatrist appointed by the Court. 

Representative Murphy inquired as to why Section 12-04-10 limited institutional 
commitments to the State Hospital or  the State School at Grafton. Mr. Hill replied 
that those institutions have authority to transfer to other institutions where the 
welfare of the patient requires it.  M r .  I17ebb noted that the State Hospital often 
transfers patients to Veterans' Administration hospitals. 



M r .  Tom Kelsch asked whether Section 12-04-09 doesn't raise pyoblems. For 
instance, he wondered whether there wasn't a need for the defendmt to be at 
suppression of evidence hearings, etc. Professor Lockney noted that the decision 
in Jackson v .  Indiana, 32 L.ED2d 435, commented on this question at Page 452 as 
follows : 

"Both courts and commentators have noted the desirabilify of permitting 
some proceedings to go forward despite the defcnclant's incompetency. 
For instance, Section 4.06 (3) of the Model Penal Code would permit an 
incompetent accused's attorney to contest any issue susceptible of fair 
determination prior to trial and without the personal participation of the 
defendant . . . We do not read this Court's previous decisions to precli "Id 
the State from allowing, at a minimum, an incompetent defendant to raise 
certain defenses such as insufficiency of the indictment, or make certain 
pretrial motions , through counsel. " 

The Committee Counsel suggested that the language contained in Subsection 4 
of Section 12-32-02 which allowed commitment to "an appropriate licensed public o r  
private institution" could be substituted for the words specifying the State Hospital 
or State School in Section 12-04-10. The Chairman stated that that might be appropriate. 
Mr. Webb stated that it would be desirable to permit a 30-day extension of commitment 
in Section 12-04-06, equivalent to the 30-day extension of commitment permitted in  
Section 12-32-02. 

Professor Lockney , speaking about Section 12-04-10, noted that the principles 
of Jackson v .  Indiana would forbid summary commitment following acquittal based 
on the mental disease or defect of the defendant. The Chairman noted that Section 
25-01-02 of the Century Code provided for tyansfcrs between the State Hospital, the 
State School, and the State Sanatorium. 

The Committee discussed Professor Lockney's contention that there could not 
be any direct commitment by the trial judge following an a.cquitta1 on the basis of 
the mental disease or defect of the defendant. The Committee discussed the desirability 
of allowing the trial judge to commence civil commitment proceedings by order to 
the State's Attorney. 

IT WAS MOVED BY JUDGE PEARCE AND SECONDED BY PROFESSOR LOCKNEY 
that Section 12-04-10 be amended by deleting everything after the words "shall" i n  
Line 3 of that section and deleting Lines 4 and 5; and inserting the words "direct 
the state's attorney to file a written application with the county mental health board 
under the provisions of chapter 25-03. " 

Representative Murphy inquired as to why this motion was necessary, in  light 
of the fact that the court could have made a determination as to the defendant's need 
for institutional custody, care, or treatment. The Chairman noted that the motion 
seemed necessary because, after acquittal of a defendant, there is  no basis for committing 
him under other than the civil commitment procedures available for any other person. 

Mr. Wolf inquired why the sentencing court couldn't automatically call the Mental 
Health Board to order =after an acquittal on the basis of mental disease or mental 
defect. Ee stated that the motion as made duplicated the procedures for determining 
whether a defendant was in need of institutional custody, care, or treatment. He 
said that he felt that the Mental Health Board ought to hold a hearing on the mental 
capacity of a defendant in every instance where that defendant was acquitted due 
to mental disease or defect. . 



Thereafter, IT WAS MOVED BY hlR. WOLF AND SECONDED BY PROFESSOR LOCICUEY 
that in Line 2 of Section 12-04-10, after the word "responsibility", the remainder 

p of the line be deleted and that Lines 3, 4 ,  and 5 be deleted; and that the words 
"the state's attorney shall file a written application with the county mental health 
board for determination of his need for institutional custody, care,  or treatment pursuant 
to section 25-03-11." be inserted in lieu of the deleted language. 

Judge Pearce stated that he objected to the motion on the basis that in some 
cases it would be clear to the court that institutionalization simply would not be  necessary. 
In those cases, he did not see why the statutes should mandate that the State's Attorney 
should take steps to convene a hlental Health Board hearing. Nr. Wolf stated he 
believed that the public would be entitled to have a determination made by the 
Health Board follo~ving an acquittal on the basis of mental disease or defect. He 
said that the public should know whether a man who was alleged to have committed 
a crime and acquitted because of his mental incapacity is still mentally incapacitated. 

Thereafter, MR. WOI,FIS MOTION, AMENDING THE: MAIN hfIOTION . CARRIED 
with Judge Pearce dissenting. JUDGE PEARCE'S MAIN MOTION THEK CARRIED without 
dissent. 

Professor Lockney raised a question concerning Section 12-04-03, as  to why 
"insanity" was not an affirmative defense ratha'  than simply a defense. He noted 
that the h'lodel Penal Code made it an affirmative dcfense. The Committee Counsel 
noted that the section, as originally submitted to the Committee, had not provided 
that it be an affirmative defense, m d  that the FCC provision equivalent to Section 
12-04-03 also did not provide that it be an affirmative' defense. 

Professor Lockney inquired 2s to why the psychiatric examination provided 
by Section 12-04-06 was not mandated rather than being discretionary with the court. 
Mr. H i l l  replied that there may be instances in which there will be a need for the 
court to hsve discretion to order a psychiztric examination. 

Judge Pearcc questioned the necessity for the sentence in Lines 7 through 9 
of Section 12-04-06. He noted that there was no constitutional right that the defendant's 
retained psychiatrist be present during any psychiatric examination of the defendant. 
He said that he believed the sentence to be unnecessary, since it could create an 
adversary atmosphere at the psychiatric examination, which would not be desirable . 
In addition, he wondered whether the sentence might not be construed to mean that 
the State must furnisb a psychiatrist on behalf of the defendant i f  the defendant is 
indigent. 

Professor Lockney said he felt that the word "retained" in Line 8 made it clear 
that the defendant must pay for his own psychiatrist i f  he desires to have one in 
addition to those appointed by the court. The Committee Counsel stated that he was 
not certain that the word "retained" only referred to payment of the psychiatrist 
by t h e  defendant. The word could also refer to retenticn by  the State on behalf 
of an indigent defendant. 

Judge Pearce again reiterated that forcing the "defendant's1' psychiatrist into 
the examining room will cause the examination to take on an advepsary nature. He 
felt that it was possible that psychiatric examinations could get out of hand, with 
the psychiatrists arguing among themselves concerning the methodology to be used 

P 
in  the examination. 



The Committee discussed the desirability of ensuring that the court-ordered psychiatric 
examination be made by a licensed psychiatrist, and in addition discussed the fact that 

/4 such an examination may d s o  include examinations by psychologists and sociologists. 
It was noted that the psychiatric examination report was signcd by the psychiatrist in  
charge,  and that, as a general ru le ,  he took responsibility for 'any psychological or  sociolog- 
ical examinations done. 

IT WAS NIOVED BY PROFESSOR LOCKNEY, SECONDED BY RTR. WEBB, AND CARRIED 
that the words "psychiatric examination" in Line 5 of Section 12-04-06 be deleted, and 
that the words "examination by  z licensed psychiatrist" be inserted in lieu thereof. 

Professor Lockney noted that the Model Penal Code provided a relatively detailed 
statement as to what should be contained in the psychiatric examination report. He wondered 
whether it would not be  desirable to have such a statutory statement of the contents of 
a psychiatric examination report in the Committee's provisions. After much discussion, 
it was decided that it woulci not be necessary to have a detailed statutory statement as 
to what should be in such a report ,  since the court generally will state the questions 
which it wishes the psychiatrist to answer as a result of the examination, and the court 
will generally be knowledgeable as to the issues in the case regarding mental disease 
or defect. 

IT WAS hlOTTED BY JUDGE PEARCE AND SECONDED BY RIR. WEBB that the sentence 
commencing in Line 7 and ending in Line 9 of Section 12-04-06 be deleted, m d  that the 
following sentence be inserted in lieu thereof: "The court n a y ,  by subsequent o r d e r ,  
extend the period of comrr:itment for not to exceed thirty additional days ." 

Professor Lockney suggested that the word "shdl"  in  Line 7 of Section 12-04-06 
be deleted and the word "may" be substituted therefor. Thereafter, JUDGE PEARCE'S 
MOTION CARRIED, with Professor Lockney voting in the negative. 

Professor Lockney noted that the language u-sed in  Section 12-04-08 to make that 
section comport with requirements of Jackson v .  Indiana did not f o l l o ~ ~  exactly the 
language used by the Supreme Court of the United States. For instance, he noted that 
the words "reasonable probability" in Line 7 of that section should be changed to 
"substantial probability" to comport with the holding in Jackson. Professor. Lockney 
stated he felt that the statutory language should follow the language of the holding of 
the case to the greatest extent possible. 

Thereafter, IT WAS MOVED BY PROFESSOR LOCKNEY, SECONDED BY JUDGE 
PEARCE, AND CARRIED that the words "However, the defendant cannot be held for more 
then the reasonable period of time necessary to determine whether there is  a substantial 
probability that he will attain fitness to proceed in the foreseeable future . I 1  be added 
between Lines 4 and 5 of Section 12-04-08, and that in  Line 6 a period be inserted after 
the word "years" 'and the balance of the line be deleted; and that Line 7 be deleted; 
and that the words "to proceed." be deleted from Line 8. 

IT WAS hlOVED BY PROFESSOR LOCKNEY, SECONDED BY JUDGE PEARCE, AND 
CARRIED that the Committee accept Sections 12-04-04 through 12-04-10 as amended. 

hlr. Icelsch suggested that the words "prior to or" be added before the word "at" 
in Line 2 of Section 12-04-05, to ensure that the defendant was not restricted to giving 
notice of the mental disease or  defect defense only at the time of entering his plea of not 

I" guilty, or within 10 days thereafter. 



IT WAS MOVED BY AIR. VOLF, SECONDED BY JUDGE PEARCE, AXD CARRIED that 
the Committee reconsider i ts  action by which it approved of Sections 12-04-04 through 

P 12-04-10 and that the word "at" in  Line 2 of Section 12-04-05 be deleted ar,d the words 
"not later thanff be substituted therefor, and that, as amended, Sections 12-04-04 through 
12-04-10 be again approved. 

The Committee Counsel brought to the Committee's attention the addition of a new 
Subsection 5 to Section 12-08-06 dealing with the crime of escape from official custody. 
The new subsection read as follows: 

1 5. Costs of prosecution for an escape from the penitentiary shall be borne by the 

2 state. 

The Committee Counsel noted that this section was to replace Scction 12-16-17, NDCC, 
which presently provides that the state treasury is to bear all costs of prosecution of 
persons escaping from the Penitentiary. The Committee discussed this proposition at 
length,  noting that all prosecutions for escapes from the Penitentiary are  tricd in Eurleigh 
County, and that the County does not presently seek reimbursement. 

hlr. Wolf suggested thzt the language of the new Subsection 5 read as follows: 
lTExpenditures incurred by a county for prosecution for an escape from the penitentiary 
shall be  reimbursed by  the  stat^.'^ He said that he was suggesting this change since 
the present language might prohibit n county from first making cn expenditure and then 
being reimbu~sed.  

The committee discussed at length what would bk encompnssed within the phrase 
fTcosts of prosecution". The Committee Counsel noted that what was primarily on his 
mind in drafting the subsection was the cost of providing defense counsel for an indigent 
defendant. Mr. Kelsch noted that there are .from six to 10 escapes from the Penitentiary 
per  yea r ,  and that mosi of the escapees, when recaptured, plead guilty to "escape", if 
they are  charged with an offense. 

IT WAS MOVED BY SENATOR PAGE, SECONDED BY MI?. WOLF, AND CARRIED that 
Subsection 5 of Section 12-08-06 be deleted (Lines 32 and 33 of Section 12-08-06). 

The Committee discussed Section 12-11-06 which read as follows: 

1 SECTION 12-11-06. PUELIC SERVANT REFUSING TO PERFORhl DUTY .) 

2 Any public servant who knowingly 'efuses or neglects to perform any duty 

3 imposed upon him by law is guilty of a class A misdemeancr , and, unless he 

4 is subject to impeachment, the sentencing court may also, as part of its 

5 sentence, remove him from governmental office. 

The Committee discussed s t  length the desirability of the language of the section 
following the word "n;isdemeanor". It was noted that it would probably be more desirable 
for the person to have a hearing on Fernoval, rather than being removed summarily b y  
the trial court. 

(" IT WAS h?OVED UY REPRESENT.4TITrE h'lURPIIY, SECONDED BY JUDGE PEARCE, 
AND CARRIED that a period be inserted aftw the word lfmisdemeanorlT in Line 28, Page 30; 
and that the balance of the section be deleted. .. 



The Committee recessed for luncheon at 12: 05 p .m . , r.nd reconvened at 1: 15 p .m . 
at which time it considered a redrafted version of Section 12-04-08 which read as  follows: 

r- 
1 SECTION 12-04-08 .) If the court determines that the defendmt lacks fitness 

2 to proceed, the proceedings against him shall be suspended, except as provided 

3 in  section 12-04-09, and the court shall commit him to the custody of the superin- 

4 tendent of the state hospital or the state school. However, the defendant cannot 

5 be held more than the reasonable period of time necessary to determine whether 

6 there i s  a substantial probability that he will attain fitness to proceed in the 

7 foreseeable future. Continued commitment of the defendant must bc justified by 

8 progress toward fitness to proceed. The entire period of such commitment 

9 shall not exceed the maximum period for which the defendant could be sentenced 

10 and in no event shall exceed three years.  When the court determines, after a 

11 hearing i f  a hearing is requested, that the defendant has regained fitness to 

I 12 proceed, the proceedings shall be wsumed. If prosecution of the defendant 

13 has not resumed prior to the espiration of the maximum period for which the 

14 defendant could be committed, or it i s  obvious that the defendant will not 

15 regain fitncss to proceed, the charges against him shall be dismissed and the 

16 defendant shall be subject to laws governing civil comrnitmcnt of persons 

17 suffering from mental disease or defect. 

IT WAS MOVED EY SENATOR PAGE, SECONDED BY n m .  WEBB, AND CARRIED 
that the Committee's action in adopting Sections 12-04-04 through 12-04-10 be 
reconsidered; that Section 12-04-08 be deleted; that a new Section 12-04-08 be 
created to read as quoted above; and that, with that new Section 12-04-08, 
Sections 12-04-04 through 12-04-10 be readopted. 

The Committee Counsel noted that the staff was proposing an amendment to 
Section 12-11-05 (Page 30) dealing with "tampering with public records". The 
amendment would simply provide that the offense was n Class C felony if committed by 
a public servant , and a Class A misdemeanor in other cases. 

IT WAS IVIOVED BY REPRESENTATIVE MURPHY, SECONDED BY MR. WEBB, 
AND CARRIED that Scction 12-11-05 be amended as follows: In Line 2, delete the words 
"a class A misdemeanor'' and substitute the words "an offense" therefor; between 
Lines 5 and 6 of the section insert the following new subsection: 

r 



2 .  The offense is: 

a. A class C felony i f  comnlitted by a public servant who has custody of 

the government record; and 

b. A class A misdemeanor if  committed by any other person. 

and renumber the former Subsection 3 .  

The Committee Counsel noted that he was proposing a new section to be numbered 
12-06-06 and to read as follows: 

1 12-06-06. PROHIBITED ACT. ) When the peyformance of an act is prohibited 

2 by any statute and no penalty for the violation of such statute is specifically imposed, 

3 the doing of such act is a class A misdemeanor. 

The Committee Counsel noted that this section would be in  replacement for Section 
12-17-27 which currently provides the same thing. I-Ie noted particularly that the section 
only made it a misdemeanor to perform a prohibited act,  but did not create a misdemeanor 
offense for the failure to pel-form a required act. The Committee discussed the proposed 
section at great length, and it was determined that it wes not desirable to have such 
a blanket section creating criminal liability. Since the section was not contained in 
the draft, no motion was necessary to reject i t .  

The Committee Counsel noted the insertion of Section 12-1.2-01.1 into the draft 
which read as follows: 

1 SECTION 12-12-01.1. ILLEGAL INFLUENCE BETWEEN LEGISLATORS OR 

2 BETWEEN LEGISLATORS AND GOVERNOR. ) Any person tv ho violates the provisions 

3 of section 40 or section 81 of the Constitution of this state is guilty of a class C felony. 

4 Any legislators convicted of a violation of this section or  section 12-12-01 shall forfeit 

5 his office and thereafter be disqualified from holding any public office in this state. 

The Committee Counsel noted that the last sentence of the proposed section compoyted 
with current la147 , but that it probably contravened the constitutiond provision that 
the Legislature itself would be  the sole body capable of d e t w ~ i n i n g  the qualifications 
of i t s  members. 

IT WAS MOVED BY JUDGE PEARCE , SECONDED BY REPRESENTATIVE MURPHY, 
AND CARRIED that the second sentence of Section 12-12-01.1 be deleted, and that,  
with that amendment, the section be approved. 

The Committee Counsel noted that a subsection had been added to Section 12-12-03 
which prohibits trading in ublic office to provide that an appointment of a public 
servant made in violation o i' the section i s  void, but the subsection goes on to validate 
any official action taken before a conviction under tne section i s  had. The Committee 



discussed the fact that this would validate acts which, in thcmselves, might have been 
the reason for the unlawful appointment. However, Judge Pearce pointed out that it 
would only validate the Ttofficial action" by the public servant ,  but would not validate 
a contract which would otherwise be void as against public policy, or void because 
it violated some existing csiminnl statute. 

Thereafter, IT WAS MOVED BY PROFESSOR LOCICNEY , SECONDED BY MR. \!'EBB, 
AND CARRIED that the proposed Subsection 3 of Section 12-12-03, as presented, be  
accepted. 

The Committee considered a new Subsection 2 of Section 12-32-02 which provides 
that credit is to be given against m y  sentcnce of imprisonment for all time spent in 
custody as  a result of the crimiml charge for which sentcnce was imposed, or as the 
result of conduct on which the criminal charge was based. NR. TRAVIS MOVED T I E  
ADOPTION of Subsectim 2 of Section 12-32-02. Thereafter, the Committee discussed 
the necessity of specifically stating which agency was to give the credit. 

IT WAS MOVED BY AIR. WEBB, SECONDED BY PROFESSOR LOCI<KEY, AND CARRIED 
that the words "by the court" be added after the word "given" in Line 16 of Section 
12-32-02 (Line 18,  Page 70); and that the words "and containing a notation of my 

credit against the sentence" after the sentence in Line 34 of Section 12-32-02 (Line 36, 
Page 70). 

Professor Lockney noted that the language in Subsection 4 of Section 12-32-02 
specifically provided for clledit against a sentence of imprisonment where the defendant 
was committed for prcsentcnce diagnostic testing. Professor Lockncy suggested that 
the sentence beginning in Line 32, Page 70 and ending in Line 34, Page 70, be stricken, 
and that the words "in involuntary confinement for testing or lrcatmcnt prior to trial 
or time spent" be inserted after the word "spent" in Line 2 1 ,  Page 70. Professor Lockney 
noted that it was desiroble to dclete the language in Subsection 4 of Section 12-32-02, 
in order that an inference not arise that credit is not to be given for time spent in a 
mental institution under a commitmei~t to determine the defendant's capacity to stand 
trial. 

llr. \I7olf noted that in many instances a defendant will have himself voluntarily 
committed prior to any court o rde r ,  and that the defendant should definitely not receive 
credit against any sentence of imprisonment for time spent in custody due to a voluntary 
commitment. 

After further discussion, IT \\'AS MOVED BY RIR. \\;OLF, SECONDED BY PROFESSOR 
LOCKNEY, AND CARRIED that the words "in a jail or mental institution" be added after 
the second word "custody"; and that a comma be added after the word "charged"; and 
that the words "whether. that time is spent" be added before the word "prior" in Line 22; 
that the word "and" in Line 22 be deleted and the word "or" be inserted in lieu thereof; 
and the sentence commencing in Line 32 and ending in Line 34, Page 70 , be deleted. 

The Committee discussed Subsection 6 of Section 12-32-03 which provided that 
a term of imprisonment was to commence to run at the time custody of the offender is 
t ransfermd to the person responsible for receiving him at the place of imprisonment. 
IT WAS MOVED BY n l ~ .  WEBB, SECONDED EY PROFESSOR LOCKNEY, AND CARRIED 
that everything after the word "commences'' in Subsection 6 of Section 12-32-02 be  
deleted, and that the words "at the time of sentencing'' be inserted in lieu thereof. 

f'- The Committee discussed Section 12-32-04.1 dealing with the guidelines to be  
used prior to or in the imposition of a monetary fine, and reading as follows: 



SECTION 12-32-04.1.  IRlPOSlTION OF FINE - RESPONSE TO NONPAYh'iEKT . ) 
1. The court, in making a determination of the propriety of imposing a sentence to pay 

a f ine,  shall consider the following factors: 

a .  The ability of the defendmt to pay without undue hardship. 

b .  Whether the defendant, other than a defendant organization, gained money 

or property as a result of comn?ission. 

c .  Whether the sentence to pay a fine will interfere with the defendant's capacity 

to mokc restitution. 

d .  h'hether a sentence to pay a fine will serve a valid rehabilitative purpose. 

2 .  The court may allow the defendant to pay any fine imposed in installments. 

In no case shall a defendant be sentenced to pny o r ,  in the event of nonpayment, to be 

imprisoned. 

3 .  If the dcfendant does not pay the fine, or make any ~ e q u i r e d  partial payment, 

the court, upon motion of the prosecuting attorney or on its own motion, may issue an 

order to show cause why the defendant should not be imprisoned for nonpayment. Unless 

the defendant shows that his default i s  excusable, the court may sentence him to the 

following periods of i~~~pr i sonment  for failure to pay a fine: 

a.  If the defendant was convicted of a misdemeanor, to a period not to exceed 

thirty days. 

b .  If the defendant was convicted of a felony, to a period not to exceed six 

months. 

Rlr. Hill suggested that the language of the second sentence of Subsection 2 
of Section 12-32-04.1 could be improved upon, and that the language used in Subsection 3 
of Section 3302 of the FCC might better serve. 

Thereafter, IT WAS MOVED BY MR. WEBB, SECONDED BY nlK. WOLF, AND CARRIED 
that Lines 11 and 12 of Section 12-32-04.1 be deleted and that the following be substituted 
i n  lieu thereof: "When a defendant is  sentenced to pay a fine,  the court shall not impose 
at the same time on alternative sentence to be served in the event that the fine is not 
paid ." 

IT WAS MOVED BY JUDGE PEARCE, SECONDED BY AIR. \COLl?, AND CARRIED 
that Section 12-32-04.1 be adopted, as amended, and renumbered to correspond to 
the other numbering of the second drrft of the main . revision bill. 



The Committee discussed a proposed Section 12-31-03 which would replace current 
Section 12-18-11 making i t  a misdemeanor to leave an abandoned icebox in my place 
accessible to children. It was noted that most newer iceboxes are fitted with magnetic 
doors which can be opened from the inside. 

Thereafter, IT WAS MOVED BY MR. WEBB, SECONDED BY MR. N7OLF, AND CARRIED 
that Section 12-31-03, as  proposed, not be adopted and that current Section 12-18-11 
be yepealed. 

Judge Pearce then noted that Subsection 2 of Section 12-33-01 which provides 
that o public office i s  forfeited if  the  office^ is sentenced to imprisonment for a felony 
should probably be amended to toke into account the fact that certain public officers 
a re  only subject to impeachment as a method of removal. IT WAS AIOVED BY AIR. KOLF , 
SECOXDED BY JUDGE PEARCE, AE;D CARRIED that the words " , other than an office 
held by one subject to impeachment , I t  be added after the word office in Line 18, Page 79. 

The Committee dlscussecl the proposed creation of Section 29-03-01.1, which 
replaces Section 12-06-02, and Section 29-03- 2 1 , which reploces Section 12-01-09. 
The sections indicate first which persons are liable for prosecution in this state for 
crimes comn-ienced outside of this state, and second, when mailing of a letter is the 
criminal act where venue of the case will be. 

IT WAS MOVED BY PROFESSOR LOCKNEY, SECONDED 131' JUDGE PEARCE, AND 
CARRLED that proposed Sections 23-03-61.1 and 29-03-21 be accepted as presented. 

The Committee Counsel presented a proposed amendment to Section 16-12-14 
to change the internal reference therein to make it refey to the new Code's numbering 
for the criminal offense of perjury.  In addition, the Committee Counsel presented 3 

new proposed Section 16-12-1.6 which read as follows: 

1 16-12-16. VOTING FRAUDS. ) It shall be a class A misdemeanor for any person 

2 to knowingly: 

3 1. Vote or offer to vote more than once in any election. 

4 2 .  Vote when he is not qualified to do so.  

5 3 .  Vote at the wrong precinct. 

The Committee discussed the sections, and i t  was noted that in many instances 
problems were encountered where farmers sold their farms and moved to town, but 
continued to vote in their old farm precincts. 

IT WAS MOVED BY PROFESSOR LOCKNEY, SECONDED BY PSPRESENTATTVE 
HILLEBOE, AND CARRIED, with Judge Peame voting in the negative, that Sections 
16- 12-14 and 16-12-16 be  accepted as presented. 

The Committee discussed the penalty provided for forceful interfepcnce with 
elections in Section 12-14-03. It was noted that that penalty was equivalent to a class A 
misdemeanor, whereas sevcral of the present offenses which would be encompassed 
in  Section 12-14-03 are  presently felonies. For instance, destroying ballot boxes and r mutilating election After discussion, the Committee made no motion to change 
the penalty classification. 



Representative Hilleboe noted that the Fargo City Attorney hed recently issued 
an opinion in which he stated that Fargo's home rule ordinances could provide that 

f " =  Fargo businesses could be open on Sunday regardless of the state law prohibiting Sunday 
opening. The Committee discussed Representative I-lilleboe's comment, and the Chairman 
directed that the staff draft a proposnl for presentation during this meeting. Thereafter, 
the Committee recessed ot 5: 00 p.m. on Thursday, October 26, 1972, and reconvened 
at 9: 30 a.m. on Friday, October 27, 1972. 

The Committee Counsel presented a proposed Section 12-01-05 which read as 
follows: 

1 12-01-05. CRIMES DEFINED BY STATE LAW NOT TO BE SUPERSEDED BY 

2 HOhE RULE CITY'S CHARTER OR ORDINANCES.) No offense defined in this title 

3 (or elsewhere by law) (or felony defined outside this title) shall be superseded 

4 by any city home rule charter, or by an ordinance adopted pursuant to such charter ,  

5 and all such offenses shall have full force and effect within the territorial limits 

6 and other jurisdiction of home rule cities. 

The Committee Counsel notcd that therc was some danger in  proceeding in  this 
manner, since a court might construe that to mean thst other sections of state law could 
be superseded by home rule city ordinance. In addition, the Committee Counsel noted 
that,  although the language of the relevant sections in  Chapter 40-05.1 (the home rule  
chapter) were ambiguous, he was not at all sure  that the City Attorney for Fargo had 
correctly interpreted the lavi. The Committee Counsel noted that the Home Rule Chapter 
was contained in a bill prepared as a result'of a Legislative Council study, and the 
study report regarding the bill stated the following: 

''It has been generally held that state laws pertaining to police powers bind 
home rule cities. That is, home rule cities czn enact ordinances in police 
power areas as long a s  such laws are consistent with state general law. For 
example, a home rule city could not allow its liquor establishments to sell to 
minors. Neither could it allow s d e  of certain items on Sunday, Sunday sale 
of which is prohibited by state law ." 

Professor Locliney suggested that the field wcs too large a one to take up at this time, 
and that the Committee should not consider the proposed Section 12-01-05. 

Representative Atkinson stated that i f  the City Attorney of Fargo had a point, 
it presented a grave situation in  terms of the statewide operation of state criminal laws,  
and the Conmittee should do what it can to settle the matter at this time. Representative 
Murphy noted that reorganized school districts can, in certain instances, set up school 
district rules which are  contrary to current provisions of state law, after they comply 
with other provisions of state law. 

M r .  Hill inquired as to whether it would not be desirable for the Committee to 
go a step further than the proposed Section 12-01-05 and prohibit any city from enacting 
an ordinance which conflicts with state criminal laws. The Committee Counsel noted 
that the draft of Section 12-01-05 was only designed to answer one particulas question, 
and that was whether home rule cities could "supersede" state criminal laws within 



their territorial jurisdiction. The draft answers that question in the negative, but 
does not go into the question of the desirability of cities being able to enact ordinances 
which conflict with state criminal laws. 

M r .  Wolf suggested that the section proposed read in the affirmative, rather 
than the negative, and that it be designed to include all state statutes, so that no state 
statute could be superseded within the territorial limits of a home rule city. The Committee 
Counsel stated that, to the extent that any proposcd section went beyond criminal law, 
it would be a subject which the Committee should have time to stuey at length. The 
Committee does not have that time, and it would be inappropriate to determine whether 
all state statutes should be ensured of full force and effect in  home rulc cities at this time. 

It was then suggested that a separate bill embodying essentially the text of Section 
12-01-05 as  proposed be drafted, so as to bring the problem squ~irely before the Legislature, 
and so  as  to allow the Legislature to extend to the principle of the bill if testimony 'egarding 
the powers of home rule cities indicates that i t  i s  necessary. Thereafter, IT WAS MOVED 
BY REPRESENTATIVE IIILLEBOE , SECONDED BY RIR. WOLF, AND CARRIED that the 
staff of the Legislative Council draft a separate bill embodying essentially the text of 
Section 12-01-05 as  presented, and that that bill be submitted to the full Legislative 
Council at Camp Grafton. 

The Committee Counsel submitted another proposed Section 12-31-03 dealing 
with the sale of tobacco to minors, and the use of tobacco by minors. It was noted that 
this section would replace the provisions of Sections 12-43-01, 12-43-02, and 12-43- 04 .  
This section presented read as  follows: 

12-31-03. SALE OF TOBACCO TO MINORS AND USE BY hIINORS PROHIBITED .) 

1. It is a class B misdemeanor for any person to sell or  furnish to a minor or to procure 

for a minor cigarettes, cigarette papers, cigars, snuff, or tobacco in any other form in 

which it may be utilized for smoking or chewing. A s  used in this subsection, "sell" 

includes dispensing from a vending machine under the control of the actor. 

2.  It is a class B misdemeanor for a minor to smoke or  use, in a public place, 

cigarettes, cigars, cigarette papers,  snuff, or tobacco in any other foym in which it 

may b e  utilized for smoking or  chewing. 

The Committee discussed this proposed statute at length, and it was noted that 
current law on the subject gave one of the prime examples of a law which was not 
enforced. M r .  Webb stated that he believed the enforceability of a statute should not 
always be the m a i n  c r i t e ~ i a  for its esistence. Judge Pearce suggested that the problem 
of keeping minor children from smoking was primarily one of parental concern, and 
that the State neither had the resources nor the desire to enforce its criminal statutes 
against children who smoked. Mr. Wolf suggested that perhaps the section should 
be adopted, but that the age limit provided therein should be lowered to children under 
16 years of age, rather than simply to encompass all minors. 

The Committee discussed the fact that the real evil was that retailers sold the 
cigarettes to minors. Judge P e a c e  noted that this was one of the so-called victimless 
crime statutes in  that children, in trying to determine the validity of the statute, can 

a 



see no inherent harm which the State should have an interest in preventing, except 
in  regard to the smoker's own personal health. Judge Pearce wondered whether this 
was enough of a basis for creating criminal liability for children who smoked. 

IT WAS MOVED BY hlR. WOLF AND SECONDED BY REPRESENTATIVE ATKINSON 
that Section 12-31-03 be accepted as presented, with the age limit provided therein 
lowered to under 16 years of age, 'and further providing that purchasers or attempted 
purchases by persons under 16 years  of age also be made criminal. 

PROFESSOR LOCIWEY, WITH A SECOND BY MR. TRAVIS, MOVED A SUBSTITUTE 
MOTION to create another companion bill embodying the text of Section 12-31-03 as  
presented. Representative Murphy suggested that no alternative be prepared, and 
that the subject simply be deleted from the new Code revision. Representative IIilleboe 
suggested that alternatives seemed to indicate that the Committee has abdicated i ts  
responsibility. Representative Atkinson thought that an alternate simply suggested 
that the Committee had wrestled with the problem, and could not find a common ground 
for solution. 

Judge Pearce suggested that the Committee only create an offense relating to 
selling cigarettes to a minor, a s  the criminal law loses credibility when it consists 
of unenforceable statutes which seem to the persons involved to have no rational basis.  
Thereafter, PROFESSOR LOCICNEY'S SUESTITUTE MOTION CARRIED by a vote of 6 to 5. 
Professor Loclcney stated that he hoped the Legislature would see fit to kill the alternative 
bill. 

The Committee considered a proposed draft of Section 12-31-04 which read a s  
follows: 

1 12-31-04. SALE OF CONTRACEPTIVES AND DRUGS FRORl VENDING &IACIIINES .) 

2 It is a class B misdemeanor for any person to sell or offer for sale from a vending 

3 machine any drugs,  medicines, or  devices for the prevention of pregnancy or for the 

4 prevention or treatment of disease. A person i s  deemed to be selling or offering 

5 for sale within the meaning of this section if the vending machine is located within 

6 his place of business. 

The Committee Counsel noted that this section was to replace Section 12-43-12 
which presently prohibits the selling of contraceptives, d rugs ,  and medicines from 
vending machines. M r .  Wolf stated that the section should probably only apply to the 
sale of contraceptive devices, drugs ,  and medicines, and that this could be accomplished 
by adding the word "venereal" before the word "disease" in Line 4 of the proposed 
section. 

IT WAS MOVED BY RIR. WEBB AND SECONDED BY JUDGE PEARCE that Section 
12-31-04 as proposed not be adopted, and that Section 12-43-12, NDCC , be repealed. 

MR. WOLF MADE A SUBSTITUTE RIOTION that Section 12-31-04 be adopted with 

r the word "venereal" inserted before the word "disease" in Line 4 of that section. MR. 
WOLF'S RIOTION DIED FOR LACK OF A SECOND. Thereafter, MR. WEBB'S MOTION 
CARRIED, with M r .  Wolf voting in the negative. 



Professor Lockney , noting that the Committee had discussed the possibility of 

(" a prosecution in municipal court for an ordinance violation could be followed by o prosecu- 
tion in  state court for a violation of a state statute prohibiting the same act, mentioned 
that the recent Supreme Court case of Waller v .  Florida, 397 U . S . 387, 90 S .Ct . 1184 
(1970) had held that a person was subjected to double jeopardy if he were prosecuted 
in a state court after conviction or  acquittal in a municipal court for an offense arising 
out of the same factual situation. 

Representative Nilleboe distributed a table which he had prepared indicating 
the differences and similarities between the three sexual offense alternatives previously 
adopted by the Committee. That table is  attached to these minutes as Appendix "A". 
In addition, Representative Hillcboe distributed some comments concerning the three 
sexual offense alternatives which he had also prepared. Those comments are attached 
to these minutes as Appendix "B" . The Chairman directed the staff to review Representative 
IIilleboe's comparative table, and to use the table as a portion of the Committee's report .  

The Committee Counsel distributed a table showing the disposition of those sections 
of the Century Code presently contained in Chapter. 12-01 through 12-43, which chapters 
would be repealed by the proposed Criminal Code revision bill.  The Committee Counsel 
noted that the chart would require some updating in light of the Committee's action 
at this meeting. 

The Chairman directed the staff to keep the membership of the Committee informed 
as  to developments which might occur vis-a-vis the proposed new Criminal Code. 
M r .  Wolf inquired as to whether the Chairman thought that members of the Committee 
should hold themselves available to make presentations regarding the Code should the 
occasion arise. The Chairman thought that that would be appropriate. M r .  Kelsch 
noted that the State's Attorneys Association would be meeting in late November, and 
that it would be desirable that some type of presentation be made to that group. 

Professor Lockney noted that the new Criminal Code would be an ideal topic for 
continuing legal education, and that such continuing education should go on even after 
the bill has passed. 

The Committee discussed at length the attitude of the State's Attorneys Association 
to the proposed new Code as it had been indicated so far.  The consensus was that 
the state's attorneys should be given as much time as possible to study the Code. 

IT WAS MOVED BY REPRESENTATIVE MILLEBOE, SECONDED BY JUDGE PEARCE , 
AND CARRIED that the Committee recommend the second draft of the main revision bi l l ,  
as  amended at this meeting, to the full Legislative Council for i ts  consideration. 

IT WAS MOVED BY REPRESENTATIVE STONE, SECONDED BY AIR. WOLF, AND 
CARRIED that the staff of the Legislative Council prepare the report of the Committee 
on Judiciary "B" , subject to the approval of the Chairman. 

The Chairman thanked the members of the Committee for their diligent efforts 
in  carrying out this study. Mr. Wolf thanked the Chairman for his escellent leadership 
of the Committee, and extended the thanks of all members of the Committee to the Committee 
staff. Thereafter, without objection, the Chairman declared the meeting adjourned, 
sine die ,  at 11: 50 a.m. 

John A .  Graham 
Assistant Director 



ALT. I ALT. I11 ALT. I1 
W 
a " 12-20-01 12-20-01 12-20-01 ' SAR,lE SAME SAME 

12-20-02 (1) & (2) 
Sets forth anything othcr than penis and vulva 
contact as a "Deviate Actn 
S u m  (3) 
Sumc (4) 

12-20-02 1. 
Classifies all forms of sexual relations under 
term "Sexual Act" 
Snn~e (2) 
Same (3) 

12-20-02 
Same as 111 

Same (2) 
Same (3) 

12-20-03 
1 .  Limited to mule only guilty and only in 
sexual intercourse 

1 (a) Relates to female only 
1 (1)) Relates to female only 
1 (c) Iiclates to female only with mistaken identity 

as to male as spouse 
1 (d) Same 
1 (c) Limited to female 

12-20-03 12-20-03 
1. Not limited to male,covers all persons regardless 1. Same as I11 
of gender and uses word sexual act which is defined 
to cover all acts 
1 (a) Covers all persons . 1 (a) Same as I11 
1 (b) Covers all persons 1 (b) Same as I11 
1 (c) Covers all persons; eliminates mistaken identity 1 (c) Same as I11 

l ( d )  Same 
1 ( e )  Covers d l  persons 

l ( d )  Same as I11 
l ( e )  Same as I11 

2 .  Same Same Same 

' I  

12-20-04 12-20-04 Same as 111 
covers sexual intercourse male as  actor only Covers all persons 

12-20-05 
Puts separate section for "deviate" sexual intercourse Covered in 12-20-03 Same as I11 

12-20-06 
Pu t s  separate section for "deviate1' sexual intercourse Covered in 12-20-03 Same as I11 

12-20-07 
Classified as deviate any relation between 
persons voluntary 

Eliminated Eliminated 

12-20-08 
?xual intercourse or deviate or  causes 

minor; class C felony 

12-20-05 
Adult engaging or causing sexual act with 
minor; class A misdemeanor 

12-20-05 
Adult engaging or causing sexual act if 
person is minor: musthave three year age 
differential to apply 



ALT. I ALT. I11 ALT. I1 

12-20-09 12-20-OG 12-20-06 
Sallle except penalty class C Same except penalty class A misdcmcanor Same as I11 

12-20-10 12-20-07 12-20-07 
Snme Same Same 

12-20-11 12-20-08 12-20-08 
Clnssifies any sexual intercourse between Classifies sex act in public place class A Classifies sex act in public place class 
unma18ried people; class B misdemea~lor misdemeanor; minor engaging in sex act A misdemearior 

class B '5 
{. 

t 
12-20-12 12-20-09 Eliminated ' 
S a m e  in I11 Same in I I 

;> 

12-20-13 ' 12-20-10 12-20-09 
S u m  except penalty class A Same except penalty class B Same except penalty class B 

t 

12-20-14 12-20-10 12-20-11 
Sexual intercourse only Covers sex acts Same as I11 h 

12-20-15 12-20-12 12-20-11 1 
Same Same Same i 

I 

12-20-16 1 
12-20-13 12-20-12 

Sume Some Same 

Not applicable Section 2 Section 2 
Same as  I1 Same as 111 

Section 2 Section 3 Section 3 
Adds dcviute sexual act Has sexual act; covcrs all form of intercourse Same as 111 



APPEKDIX "B" 

Alt. I 

12-20-02 Alternative I has two separate classes of intercourse - (1) sexual 
intercourse and deviate sexual intercousse - Alternatives I1 and I11 lump 
all acts between human beings as a sexuzl act. There seems to be no 
reason for separating sesual intercourse and deviate as the penalties 
for any of the offenses are the same. The word deviate seems to canote 
psychic or cbnosmal rather than different. 

The use of deviate sexual intercourse seems to be a new expansion of the 
word intercourse - by definition sexual intercourse means coitus or 
copulation; this can only be done by the generative organs in a male and 
female being joined. It has no relation to the mouth, anus, etc. The 
only way deviate sexual intercourse could happen would be probably 
the more bizarre type - e . g. , a male and female hanging from the 18th 
floor of the State Capitol by their toes and singing Home on the Range 
while copulating. 

Separate section on rape jn Alternative I inclucies only acts of a male 
upon a female and only sexual intercourse. Alternatives I1 and 111 do 
not use word rape but use the words gross imposition 2nd cover persons 
both male and female. Alternative I makes it no crime for a female to 
impose sexual intercourse on a male not a minor or R wasd. Alternative I 
also states that if the female mistakenly has intercourse with a male 
thinking he is  her spouse, hc is  guilty. It is hard to imagine the 
ciscumstances; however, if it is  possible, then the male should have 
the same protection(?) 

Alternative I again makes the woman the only possible victim. 

Alternative I by defining deviate sexual intercourse and sexual intercourse 
separately needs this section. Alternatives I1 and I11 by combining 
the definition as an act docs not need thcse sections. The penalties 
are the same; thereforc, thcse sections are not needed i f  the definition 
in Altesnatives I1 or I11 are used. 

This section i s  the anti-homosexual section; making it a crime to 
engage in deviatc sexual intercourse voluntarily. Alternatives I1 and 
I11 eliminate this section. 

Here again is used the word dcviate. However, it also appears that 
there i s  no penalty for causing anothes to engage in sexual intercourse, 
only deviate sexual intercourse. The penalty i s  a class C felony. 
Alternative I11 uses sex act covering all acts both caused or engaged 
in. Alternative I1 also covers all sex acts as in Alternative 1.1; however, 
if the person is a minor, the adult must be three years older. This 
language was inserted to take care of the 18-year adult and the 1 7  or 
16-year old minor of eithei* sex. 

Same except class C felony in Alternative I and class C misdemeanolB in 
Alternatives I1 and 111. No apparent reason for difference. 

Classifies any sexual iritercourse between consenting adults is a class 
B misdemeanor. it must also be noted that under Section 12-20-07 these 
same consenting adults engaging in deviate sexual intercourse a re  
punishable as a class A misdemeanor. This seems to be the only place 
in Alternative I that expre,ssly says a deviate intercourse is a more 
grave crime. Alternative 11 stated that the sexual act in public i s  a 
crime and not in private. Alternative I11 is the same as Alternative I1 
but further makes it a crime to have minors engage in scx acts. 

Alternative I1 eliminated this section entirely. 

Alternative I has penalty as class A misdemeanor. 
Alternative I1 has penalty as class B misdemeanor. 
Alternative I11 has penalty as class B misdemeanor. 
No apparent reason. 



r 
12-20-14 Alternatives I ,  11, and I11 all relate to sexual intercourse, not sexual 

acts or deviate sexual intercourse. 

Section 2 Alternative I adds deviate sex act. 

Section 3 Alternatives I md 11 define sexual activity as sexual act. 
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